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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit. 


No. 10236. 


PENNSYLVANIA WATER & POWER COMPAQ, a 
Corporation, and SUSQUEHANNA TRANSMIS¬ 
SION COMPANY OF MARYLAND, a Corporation, 

Petitioners, | 
v. | 

FEDERAL POWER COMMISSION, j 

Respondent, j 

PETITION FOR REVIEW. j 

(Filed April 22, 1949.) j 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

Pennsylvania Water & Power Company 
Water), Petitioner, being aggrieved on its own 
an “Order Reducing Rates”, issued by the Federal 
Commission (the Commission) January 5, 1949, 
aggrieved by an order issued February 28, 1949, 
rehearing of and amending the order issued J 
1949, and amending an order issued January 31, 
being so aggrieved by an order issued March 17,1949, 
ing rehearing of the order issued February 28, 1949, 
which orders were issued by the Commission in its 
No. IT-5915; Penn Water being separately and 
pendentlv so aggrieved by such orders as the owner 
half of the Class B voting stock of Safe Harbor 
Power Corporation (Safe Harbor), said Safe Harbor 
unable to intervene in this proceeding to protect its 
ests because of a deadlock in its Board of Directors, 
forth in Petitioners ’ Application for Rehearing of the 

a) 
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mission’s order of January 5, 1949, to be hereinafter re¬ 
ferred to; and Penn Water also being separately and inde¬ 
pendently so aggrieved by such orders as agent for and on 
behalf of Safe Harbor under the provisions of certain con¬ 
tracts for joint services rendered to Pennsylvania Power 
& Light Company (PP & L) and Philadelphia Electric 
Company (Philadelphia Company); and Susquehanna 
Transmission Company of Maryland (Transmission Com¬ 
pany), Petitioner, also being aggrieved by such orders; 
hereby file this their Petition for Review under Section 
313 (b) of the Federal Power Act (16 U. S. C. § 825-1 (b); 
49 Stat. S60), and pursuant to Rule 38 of this Court, to 
review, hold unlawful, and set aside such orders of Jan¬ 
uary 5, 1949, February 28, 1949, and March 17, 1949, cer¬ 
tain findings and conclusions incorporated therein, and cer¬ 
tain preliminary, procedural, and intermediate orders, ac¬ 
tions and rulings of the Commission in its Docket No. 
IT-5915, in accordance with the provisions of Section 10 of 
the Administrative Procedure Act (5 U. S. C. § 1009; 60 
Stat. 243); and Petitioners represent and show to the 
Court: 

The Nature of the Proceedings as to Which Review Is 

Sought. 

I. Petitioner, Penn Water, is a corporation organized 
under the laws of the Commonwealth of Pennsylvania, and 
owms and operates a hydro-electric generating plant and a 
steam-electric generating plant on the Susquehanna River 
at Holtwood, Pennsylvania; and it also owns and operates 
electric transmission lines wholly within Pennsylvania 
radiating therefrom. It generates, transmits, distributes, 
and renders hydro and steam electric power and other 
services for use in public service. Construction of Penn 
Water’s hydro-electric generating plant began in 1905 and 
commercial operation began in 1911. On November 3,1939, 
the Commission found and required that Penn Water should 
apply for and obtain a license from the Commission for 
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its then existing hydro-electric project under the provi¬ 
sions of Part I of the Federal Power Act (16 U. C. 
§§791a et seq.; 41 Stat. 1063; 46 Stat. 797; 49 Stat. 838). 
After application the Commission ordered a license isjsued 
on November 23, 1943, but such order was stayed bjf the 
Commission on application for rehearing by Penn Water 
with respect to certain of the conditions imposed by the 
Commission. 

<ii 

II. Petitioner, Transmission Company, is a corpora¬ 
tion organized under the laws of the State of Maryland, a 
wholly owned subsidiary of Penn Water, and owns trans¬ 
mission lines wholly within Maryland, some of whicp are 
connected to the transmission lines of Penn Water af the 
Pennsylvania-Maryland State line. 

III. Safe Harbor is a Pennsylvania corporation, and 
owns and operates a hydro-electric generating plant, on 
the Susquehanna River in Pennsylvania, a short distance 
above the Holtwood Plant of Penn Water. Its hydro¬ 
electric plant is connected to the Holtwood plant by m^ans 
of the transmission lines of Penn Water; and all of' the 
output generated at the Safe Harbor plant is received on 
and transmitted by the transmission lines of Penn W^ter. 
Penn Water and Consolidated Gas Electric Light & Pqwer 
Company of Baltimore (Baltimore Company) each dwns 
one-half of the voting stock of Safe Harbor; and member¬ 
ship on the Safe Harbor Board of Directors is divided 
evenly between nominees of each of the two stockholders. 

IV. Penn Water and Safe Harbor have entered in^o a 
number of contracts for the purchase or exchange of 
energy, for the rendering of transmission and other sjerv- 
ices, and for the disposition of the electrical resources 
available at their respective plants. 

V. Penn Water, Safe Harbor, and Baltimore Company, 
with a specified participation by Potomac Electric PoWer 
Company (PEPCO), are jointly obligated under a contract 
with The Pennsylvania Railroad Company (Railroad) for 


4 


Petition for Review 


the furnishing of services to the Railroad for electrified 
railroad use in specified areas in Pennsylvania and Mary¬ 
land. The revenues are collected under this contract by 
Baltimore Company as agent for the other suppliers, and 
divided between Penn Water and Baltimore Company by a 
separate agreement. 

VI. Penn Water and Safe Harbor are jointly obli¬ 
gated under a contract with PP & L for the furnishing of 
services to PP & L in its Lancaster and Harrisburg, Penn¬ 
sylvania, territories. Penn Water and Safe Harbor are 
also jointly obligated under a contract with Philadelphia 
Company for the furnishing of services to the latter in its 
Coatesville, Pennsylvania territory. Revenues from these 
two contracts are collected by Penn Water as agent for 
Safe Harbor. Safe Harbor receives its revenues for its 
services rendered under these contracts, as well as the 
services it renders under the Railroad contract and all of 
its other contracts, under a three-party contract between 
Penn Water, Baltimore Company, and Safe Harbor, here¬ 
inafter referred to. 

VII. Penn Water furnishes services to Metropolitan 
Edison Company (Metropolitan Company) under a con¬ 
tract for the supply of such services to Metropolitan Com¬ 
pany in a specified area in Pennsylvania. Penn Water, and 
in some cases Safe Harbor, are parties to other ancillary 
contracts providing for interchange of energy and co¬ 
ordination of services and facilities between the parties. 

VIII. Under an agreement dated December 31, 1927, 
as amended on December 27, 1928, June 1, 1931, and Sep¬ 
tember 29, 1939, Penn Water agreed to furnish certain 
services including the use by Baltimore Company of cer¬ 
tain specified facilities, and agreed to supply Baltimore 
Company all electrical capacity and energy available to 
Penn Water at its Holtwood plant and from Safe Harbor 
(under the three-party contract next referred to), not 
otherwise disposed of under other contracts. Baltimore 
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Company agreed to pay specified amounts in accordance 
with a formula set forth therein, without regard to the 
amount of electrical services received. Baltimore Company 
also agreed to supply, at Penn Water’s request, st^am- 
generated electric energy under specified conditions an|d at 
a specified cost rate, plus ten per cent, applied to the (^aily 
net amount of backfeed supplied. 

I 

IX. On June 1, 1931, the same date as a substantial 
amendment of the foregoing two-party agreement between 
Penn Water and Baltimore Company, and when all t)iree 
parties were affiliated under common control, Safe Haitbor, 
Penn Water, and Baltimore Company also entered into a 
three-party contract. This three-party contract, as sup¬ 
plemented by amendments dated August 1, 1932, and j No¬ 
vember 22, 1939, provided for the payment to Safe Hajrbor 
by Penn Water and Baltimore Company, in specified pro¬ 
portions, of all costs of Safe Harbor, plus a specified re¬ 
turn, less revenues received from others, without regard 
to the amount of power actually furnished. The contract 
provided for the entitlement by Penn Water and Baltimore 
Company, in specified proportions, to all of the capacity 
and daily energy available from the Safe Harbor pljant, 
after deducting the capacity and energy required for the 
performance of the duties or obligations to serve imposed 
on Safe Harbor by its charter or otherwise by law. Safe 
Harbor, with the written consent of Baltimore Company 
and Penn Water, obligated itself to render services under 
the contracts with the Railroad, PP & L, and Philadelphia 
Company. As a part of the provisions of the three-party 
contract Penn Water agreed to construct transmission 
facilities between Safe Harbor and Baltimore Company, 
and to transmit under certain conditions and limitations 
any energy sold by Safe Harbor to Baltimore Companj?'. 

X. By order dated September 1, 1944, the Commission 
issued and instituted in its Docket No. IT-5915 a general 
order of investigation to determine whether any rates, 
charges, classifications, rules, regulations, practices, or con- 
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tracts of Penn Water, subject to the jurisdiction of the 
Commission, are unjust, unreasonable, unduly discrim¬ 
inatory, or preferential. There was no specification of 
which of Penn Water’s rates, charges, etc., were subject to 
the jurisdiction of the Commission; nor was there any 
specification of the issues with respect to any of its rates, 
charges, etc. On the same date, in a separate Docket No. 
IT-5914, the Commission instituted a similar general in¬ 
vestigation with respect to Safe Harbor. By order dated 
October 3, 1944, the proceeding in Docket No. IT-5915 was 
enlarged to include Transmission Company as a respond¬ 
ent. The Pennsylvania Public Utility Commission (Penn¬ 
sylvania Commission), the Public Service Commission of 
Maryland (Maryland Commission), and Baltimore Com¬ 
pany were permitted to intervene in Docket No. IT-5915. 
Prior to commencement of hearings Penn Water filed a 
Petition with the Commission requesting dismissal of the 
proceeding or in any event specification of the issues. This 
Petition was denied by order of the Commission dated April 
5,1946. Hearings began on April 15,1946, and were closed 
on July 16, 1947. Copies of the said Commission orders 
of September 1, 1944, October 3, 1944, and April 5, 1946, 
are attached hereto and made a part hereof as Exhibits A, 
B, and C, respectively. 

XI. By its order issued November 4,1946, in its Docket 
No. IT-5914, the Commission required Safe Harbor to re¬ 
duce substantially its revenues received from Penn Water 
and Baltimore Company under the three-party contract 
between them. The validity of that order of the Commis¬ 
sion is now the subject of a petition for review pending 
before the United States Court of Appeals for the Third 
Circuit (Safe Harbor Water Power Corp. v. Federal Power 
Commission, No. 9345). 

XII. By two orders dated September 27, 1948, the 
Pennsylvania Commission, in an investigation in its Docket 
No. 14028, instituted on December 5, 1944, fixed temporary 
rates and charges for the joint intrastate services of Penn 
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Water and Safe Harbor to PP & L, Philadelphia Company, 
and the Railroad, and for the intrastate services of Penn 
Water to Metropolitan Company. Baltimore Compapy in¬ 
tervened in that proceeding as a stockholder of Safe par- 
bor. The Pennsylvania Commission found that Safe Har¬ 
bor and Penn Water operated an integrated and co¬ 
ordinated system in rendering intrastate services to their 
Pennsylvania customers, and that its jurisdiction to Regu¬ 
late so much of such intrastate services was unaffected by 
any proceedings or orders of the Federal Power Conjmis- 
sion, or any other regulatory authority, properly limited 
to interstate services. Copies of such Pennsylvania Com¬ 
mission orders are attached as Exhibits to Petitionersi Ap¬ 
plication for Rehearing of the Commission’s order of Jan¬ 
uary 5, 1949, to be hereinafter referred to. The orders of 
the Pennsylvania Commission are the subject of a bom- 
plaint by Baltimore Company now pending before the 
United States District Court for the Middle District of 
Pennsylvania. (Consolidated Gas Electric Light <fb P\)wer 
Company of Baltimore v. Pennsylvania Public Utility Com¬ 
mission, et aL, Civil Action No. 3274). 

XIII. In December, 1948, in litigation instituted some¬ 
time prior thereto before the United States District Court 
for the District of Maryland ( Pennsylvania Water <& Pgwer 
Co. v. Consolidated Gas Electric Light and Power Com- 
pany of Baltimore, Civil Action No. 4179), Penn Water 
filed an amended complaint requesting a declaratory order 
declaring the two-party contract between Penn Water and 
Baltimore Company null, void and unenforceable as Ultra 
vires, contrary to public policy, and as constituting' an 
agreement in unreasonable restraint of trade, and unrea¬ 
sonably restricting competition in the generation and (sale 
of electrical services, and unreasonably limiting the output 
of electrical energy, contra^ to the laws of the United 
States, Pennsylvania, and Maryland. In this connection 
Baltimore Company has refused to permit expansion of 
Penn Water’s facilities necessary for adequate servicje to 
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its customers, has attempted to compel termination of the 
services of Penn Water and Safe Harbor to their Penn¬ 
sylvania customers, and has otherwise interfered with the 
rendering of adequate service by Penn Water and Safe 
Harbor to their customers. The contract was terminated 
by Penn Water by notice dated December 20, 1948, for the 
foregoing reasons and because of material breaches of the 
terms of the contract. Such litigation is now pending in 
the District Court. 

XIV. By its order issued January 5, 1949, and accom¬ 
panying Opinion No. 173, in its Docket No. IT-5915, the 
Federal Power Commission, asserted jurisdiction to regu¬ 
late the revenues derived from the entire services rendered 
by Penn Water from plants in Pennsylvania (except to the 
Railroad) to PP & L, Philadelphia Company, and Metro¬ 
politan Company in Pennsylvania, as well as to Baltimore 
Company in Maryland. The revenue reductions required 
by the Commission’s order to the Pennsylvania customers 
were substantially different from the revenue changes aris¬ 
ing out of the temporary rates and charges fixed by the 
Pennsylvania Commission and result in a direct conflict 
between the two commission orders. By the Federal Power 
Commission Order, Penn W'ater was required to file its 
individual tariffs effecting the reductions in revenues or¬ 
dered, without regard to the joint obligations of Safe Har¬ 
bor to render services to certain of the Pennsylvania cus¬ 
tomers, and without regard to the fact that Penn Water 
is unable to assume and render service to its Pennsylvania 
customers as its sole obligation. The reduction in revenues 
for service by Penn Water to Baltimore Company, required 
by such Order, was based almost entirely upon an increase 
allowed by the Commission in the rates or charges of Balti¬ 
more Company for purported services by Baltimore Com¬ 
pany to Penn Water. Such increase was allowed as a credit 
to Baltimore Company by offset against the costs found by 
the Commission to be allocable to the services rendered by 
Penn Water to Baltimore Company. The Commission’s 
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determination of the allocation of Penn Water’s cost^ in¬ 
curred and revenues received in rendering service td its 
various customers was based upon the Commission’s er¬ 
roneous interpretation of the legal effect of the terms of 
the three-party and two-party contracts between Penn 
Water, Safe Harbor, and Baltimore Company, and not upon 
the undisputed facts as to the services rendered by Safe 
Harbor. A copy of the Commission’s Opinion No. 173 hnd 
accompanying Order issued January 5, 1949, is attached 
hereto and made a part hereof as Exhibit D. 

XV. On January 28, 1949, Penn Water and Transmis¬ 
sion Company filed with the Commission their Application 
for Rehearing of the Commission’s Order of January 5, 
1949. Such Application for Rehearing included a request 
for further hearing to give Petitioners an opportunity to 
prove a number of facts stated therein, (a) in rebuttal of 
many statements in the Commission’s Opinion No. 173 land 
findings in its Order; (b) showing changes in facts deeihed 
material by the Commission in its Opinion occurring spice 
the close of the record or since the issuance of the Opirjion 
and Order; and (c) new facts occurring after the clos^ of 
the record or after the issuance of such order. A cop^ of 
such Application for Rehearing of Order issued January 
5, 1949, is attached hereto and made a part hereof as fex- 
hibit E. 

XVI. By its order issued January 31, 1949, the Com¬ 
mission stayed the effective date of its order of January 5, 
1949, pending expiration of the period in which Peti¬ 
tioners’ Application for Rehearing may be acted upon hud 
petition for judicial review may be filed. The stay ijvas 
granted on condition that the difference between payments 
received by Petitioners under existing arrangements |nd 
those which "would be required under the Commission’s 
order be segregated in a reserve for the purpose of possible 
repayment if and to the extent the Commission’s order 
shall finally become effective. A copy of such order of 
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January 31,1949, is attached hereto and made a part hereof 
as Exhibit F. 

XVII. By its order issued February 28, 1949, and ac¬ 
companying Opinion No. 173-A, the Commission denied 
Petitioner’s Application for Rehearing of Order issued 
January 5, 1949; but in addition amended its Orders of 
January 5, 1949, and January 31, 1949, making without 
hearing additional unsupported statements, conclusions, 
findings, and requirements. The Order of February 28, 
1949, was made effective retroactively to February 26, 
1949. Under the terms of the Commission’s Order of 
January 31, 1949, the stay of the Commission’s Order of 
January 5, 1949, is effective only until the end of the 
period in which a petition for judicial review may be filed. 
Such period is prescribed by Section 313 (b) of the Federal 
Power Act as “within sixty days after the order of the 
Commission upon application for rehearing.” The effec¬ 
tiveness of the Commission’s stay is about to expire and 
the same considerations which required the granting of the 
Commission’s stay support interim judicial relief in the 
form of a stay of the Commission’s orders, pending final 
determination of the validity of such orders on this re¬ 
view. A copy of the Commission’s Opinion No. 173-A and 
accompanying order issued February 28, 1949, is attached 
hereto and made a part hereof as Exhibit G. 

XVIII. On March 11, 1949, Penn Water and Trans¬ 
mission Company filed with the Commission their Applica¬ 
tion for Rehearing of the Commission’s order of February 
28, 1949. Such Application for Rehearing again included 
a request for further opportunity for hearing to prove 
additional facts in rebuttal to statements in the Commis¬ 
sion’s Opinion No. 173-A and its order of February 28, 
1949, and showing additional changes in facts and new 
facts. It also included a complaint, pursuant to Section 
306 of the Federal Power Act (16 U. S. C. § S25e; 49 Stat. 
856), against the excessive, unreasonable, and unlawful 
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rates or charges of Baltimore Company for its purported 
services to Penn Water, to the extent that the Commission 
fixed such rates or charges by allowing credits to Balti¬ 
more Company therefor in regulating the revenues of Penn 
Water for its services to Baltimore Company. A copy of 
such Application for Rehearing of Order issued February 
28, 1949, is attached hereto and made a part hereof as Ex¬ 
hibit H. 

XIX. By its order issued March 17, 1949, the Com¬ 
mission denied Petitioners’ Application for Rehearing of 
Order issued February 28, 1949. No action was taken by 
the Commission on Petitioners’ complaint as required by 
Section 306 of the Act. A copy of such order issued M^rch 
17, 1949, is attached hereto and made a part hereof as 
Exhibit I. 

XX. Petitioners are here before your Honorable 
Court for review of the orders, actions, and rulings of the 
Commission in its Docket No. IT-5915, and for interim 
judicial relief, pending such review, to prevent the irrep¬ 
arable injury to Petitioners which would result from the 
effectiveness of the Commission’s orders during the pen¬ 
dency of such review in the event such orders are finally 
held to be unlawful and set aside or modified, and to pre¬ 
serve the status during such review. No injury will re¬ 
sult to the Commission or to any customer of Petitioners 
from such interim relief. 

The Facts and Statutes Upon Which Jurisdiction 

Is Based. 

I. The final orders of the Commission of which review 
is sought were issued January 5, 1949, February 28, lf)49, 
and March 17, 1949, purportedly under the provision^ of 
the Federal Power Act (16 U. S. C. § 791a et seq.; 41 Stat. 
1063; 46 Stat. 797; 49 Stat. 838, 847). Petitioners have 
applied to the Commission for a rehearing of each of the 
orders of January 5, 1949, and February 28, 1949, wiljhin 
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the thirty days prescribed by Section 313 (a) of the Act 
(16 U. S. C §825-1 (a); 49 Stat. 860), as shown by Ex¬ 
hibits E and H hereto. By its order of February 28, 1949, 
the Commission denied rehearing of its order of January 
5, 1949; and by its order of March 17, 1949, the Commis¬ 
sion denied rehearing of its order of February 28, 1949. 
This Petition for Review is filed within sixty days after 
both of the orders of the Commission upon the applications 
for rehearing; and a copy of this Petition for Review is 
being served forthwith upon a member of the Commis¬ 
sion; as required by Section 313 (b) of the Act (16 U. S. 
C. §825-1 (b); 49 Stat. 860). 

II. Section 313 (b) of the Federal Power Act provides 
for judicial review of orders of the Commission in this 
Court by written petition to review praying that the 
orders of the Commission be modified or set aside in whole 
or in part. Section 313 (b) also provides that if any 
party shall apply to the Court for leave to adduce addi¬ 
tional evidence, and shall show to the satisfaction of the 
Court that such additional evidence is material and that 
there were reasonable grounds for failure to adduce such 
evidence in the proceedings before the Commission, the 
Court may order such additional evidence to be taken be¬ 
fore the Commission and to be adduced upon the hearing 
in such manner and upon such terms as to the Court may 
seem proper. Section 313 (c) of the Act (16 U. S. C. 
§ 825-1 (c); 49 Stat. 860) provides that the commencement 
of proceedings for judicial review under Section 313 (b) 
of the Act shall not, unless specifically ordered by the 
Court, operate as a stay of the Commission’s orders. 

III. Section 10 (a) of the Administrative Procedure 
Act (IfrJJ. S. C. § 1009 (a); 60 Stat. 243) entitles Peti¬ 
tioners io judicial review of the Commission’s orders as 
persons suffering legal wrong because of such actions and 
as persons adversely affected and aggrieved by such ac¬ 
tions. Section 10 (b) of such Act (16-TL S. C. § 1009 (b)) 
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specifies the form of proceeding for such review to be that 
provided by the Federal Power Act, and, in the evejit of 
inadequacy thereof, any applicable form of legal action. 
Section 10 (c) of such Act (IgJJ. S. C. §1009 (c)) makes 
reviewable each of the orders sought to be reviewed 
herein, and all preliminary, procedural, and intermejdiate 
orders, actions, and rulings of the Commission bji its 
Docket No. IT-5915. Section 10 (d) of such Act 
S. C. §1009 (d)) authorizes the Court to issue all Neces¬ 
sary and appropriate process to postpone the effective 
date of the Commission’s orders to the extent necessary 
to prevent irreparable injury or to preserve status or 
rights pending conclusion of the review proceedings. Sec¬ 
tion 10 (e) of such Act (Itr TJ. S. C. §1009 (e)) provides 
for the scope of judicial Ireview and the authority of the 
Court in connection therewith. 

The Relief Prayed. 

Petitioners pray that: 

I. The said Commission orders of January 5, 1949, 
February 28, 1949, and March 17, 1949, be reviewed b^ this 
Court; and that said orders be held unlawful and set ^side, 
or modified as may be necessary to the extent such ojrders 
are held unlawful; or that such other orders may be paade 
herein as to this Court may seem just; 

II. The said Commission orders of September 1, 1944, 
October 3, 1944, and April 5, 1946, and the conditions con¬ 
tained in the Commission’s Order of January 31, 194*9, be 
reviewed by this Court; that said preliminary, procedural, 
and intermediate orders and conditions be held unlawful; 
and that all other preliminary, procedural, and inter¬ 
mediate actions and rulings of the Commission in its 
Docket No. IT-5915 be reviewed and held unlawful bjp the 
Court to the extent necessary to render complete judicial 
relief from the actions of the Commission; 
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III. Pending such review by this Court and conclu¬ 
sion of such review proceedings, the effectiveness of the 
said Commission order of January 5, 1949, be stayed upon 
such conditions, if any, as to this Court may seem just; and 

IV. Petitioners hereby apply to this Court for leave to 
adduce additional evidence as specified in the offers of proof 
contained in paragraphs I (6) (h), II (3), II (6) (c), II (7) 
(c), II (26) (c), II (28) (c), II (41) (b), II (47) (b), 
II (47) (c), II (50), II (51), II (54) (c), II (56) (c), and 
II (65), Section 92 of Petitioners’ Application for Rehear¬ 
ing of order issued January 5, 1949, attached hereto as Ex¬ 
hibit E; as specified in the offers of proof contained in 
paragraphs II (6) (b), II (9) (b), II (10) (e), II (10) (h), 
II (10) (i), II (11) (b), and V of Petitioners’ Application 
for Rehearing of order issued February 28, 1949, attached 
hereto as Exhibit H; and to prove that the fair value of 
Petitioners’ property used and useful in rendering services 
to the customers of Penn Water is not less than $41,000,000; 
that the estimated cost of constructing, as of December 31, 
1945, a substitute new plant capable of providing the same 
service as provided by such property is not less than 
$55,300,000; that the cost of constructing and reproducing 
such property, as of December 31, 1945, is not less than 
$62,400,000; and that the nominal dollar investment in such 
property, adjusted for changes in purchasing power of the 
dollar to 1945, is not less than $50,000,000; and as a showing 
to the Court that such additional evidence is material and 
that there were reasonable grounds for failure to adduce 
such evidence in the proceedings before the Commission Pe¬ 
titioners state: 

(A) That on their face all of the facts sought to be 
proved by the offers of proof contained in said Applications 
for Rehearing are material as facts in rebuttal to state¬ 
ments of the Commission in its Opinions or Orders issued 
in its Docket No. IT-5915; that to the extent any of the facts 
alleged in such offers of proof were known to Petitioners 
prior to the close of the record before the Commission on 
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July 16, 1947, or occurred after such date and were known 
to Petitioners prior to the issuance of the Commission’s 
Opinion No. 173 and its order of January 5, 1949, of oc¬ 
curred after the date of such order and were known to 
Petitioners prior to the issuance of the Commission’s (Opin¬ 
ion No. 173-A and its order of February 28, 1949, Petition¬ 
ers had no notice that such facts would be necessary to 
rebut the arbitrary, capricious, and unlawful and unsup¬ 
ported statements of the Commission in such opinions! and 
orders in reference to which each of such offers of plroof 
were made; that the Commission had notice in fact of the 
orders of the Pennsylvania Commission, dated September 
27, 1948, on or about October 1, 1948; that the facts occur¬ 
ring after either of the Commission’s orders of January 5, 
1949, and February 28, 1949, could not have been adduced 
as evidence in the proceedings before the Commission ex¬ 
cept by way of offers of proof as so made; and that the 
Commission, by its orders of February 28, 1949, and March 
17,1949, refused to give Petitioners any opportunity to ad¬ 
duce such evidence; and 

(B) That the facts as to fair value, cost of [con¬ 
struction of a substitute new plant, cost of construction and 
reproduction, and adjusted dollar investment were the sub¬ 
ject of offers of proof in the proceedings before the Com¬ 
mission as evidence material and relevant to a determina¬ 
tion of the valuation of Petitioners’ property for purppses 
of rate making under either Section 20 or Sections 206 (a) 
and 208 (a) of the Federal Power Act (16 U. S. C. §§ 813, 
824e (a), 824a (a); 41 Stat. 1073, 49 Stat. 852, 853) and [to a 
determination of the fair rate of return and the fair return 
allowance; and that the Commission refused to allow ^uch 
evidence to be adduced before it. 

V. This Court grant such further relief as may s^em 
just and proper in the premises. ! 
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The Points on Which Petitioners 
Intend to Bely. 

I. The Federal Power Commission had no jurisdiction, 
authority, or power to issue and enforce its said Orders of 
September 1, 1944, October 3, 1944, April 5, 1946, January 
5,1949, February 28,1949, and March 17,1949, or the condi¬ 
tions of its said Order of January 31,1949, in its Docket No. 
IT-5915 for the following reasons: 

(A) There was no substantial evidence of record 
before the Commission to support any exercise of jurisdic¬ 
tion by the Commission under either Sections 19 or 20 of 
Part I of the Federal Power Act (16 U. S. C. §§ 812, 813; 
41 Stat. 1073, 49 Stat. 847); and exclusive jurisdiction to 
regulate any of Petitioners ’ rates or charges is vested in the 
Pennsylvania and Maryland Commissions by such Sections; 

(B) None of the provisions of Part II of the Fed¬ 
eral Power Act (16 U. S. C. ^824-824h; 49 Stat. 847) 
authorize or support the issuance of the said Commission 
orders, for the reason that Penn Water must be treated as 
a licensee within the meaning of Part I of the Act, and such 
a licensee is not subject to the rate regulatory provisions 
of Part II of the Act; 

(C) The Commission does not have jurisdiction, 
authority, or power under either Sections 20, 201, or 206 (a) 
of the Federal Power Act (16 U. S. C. §§ 813, 824, 824e; 41 
Stat. 1073; 49 Stat. 847, 852) to regulate, control, deter¬ 
mine, or fix so much of Petitioners’ services or rates, 
charges, or classifications for services not constituting in¬ 
terstate or foreign commerce, or the rules, regulations, 
practices, or contracts affecting such rates, charges, or 
classifications; 

(D) Neither the provisions of Section 206 (a) of 
the Federal Power Act, nor any other provisions of the 
Act, authorize or support the issuance of the said Commis¬ 
sion Orders for the reasons that: 
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(1) Neither Penn Water nor Transmission 
Company have any rates, charges, or classification^ sub¬ 
ject to the jurisdiction of the Commission, within the fcnean- 
ing of Section 206 (a) of the Act or of Section 205 of the 
Act (16 U. S. C. 1946 ed. §824d; 49 Stat. 851), in tljiat: 

(a) The rendering of services by Penn 
Water to Metropolitan Company, and jointly with Safe 
Harbor to PP & L, and Philadelphia Company, ai^d the 
rates, charges, and classifications therefor, constitute trans¬ 
actions in intrastate commerce and do not constitute trans¬ 
actions, transmissions, or sales in interstate commerce, 
within the meaning of Sections 201 (b) and (c) of th^ Act; 
and there is no substantial evidence of record to th0 con¬ 
trary. 


(b) The rendering of services by Penn 
Water, jointly with Safe Harbor, Baltimore Company, and 
PEPCO to the Railroad, and the rates, charges, and classifi¬ 
cations therefor, do not constitute sales of electric ehergy 
at wholesale, within the meaning of Sections 206 (a| and 
201 (d) of the Act; and there is no substantial evidence of 
record to the contrary. | 


(c) Penn Water has no rates, charges, or 
classifications for the transmission or sale of electqc en¬ 
ergy to Baltimore Company, within the meaning of Sections 


206 (a) and 201 (b) of the Act. 

(d) Certain of the rates, charged, or 
classifications of Penn Water, or Penn Water and Safe 
Harbor jointly, for services rendered to Metropolitan Com¬ 
pany, PP & L, and Philadelphia Company are not rates, 
charges, or classifications for the transmission or sale of 
electric energy, within the meaning of Sections 206 (aj and 
201 (b) of the Act. | 

(2) The services rendered by Penn Wat^r to 
PP & L, Philadelphia Company, Railroad Company,j and 
Baltimore Company are rendered jointly with others not 
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made Respondents to these proceedings, and the rates, 
charges, and classifications therefor are joint; there is no 
substantial evidence of record to the contrary; and the said 
Commission Orders were issued without notice or oppor¬ 
tunity for hearing to Safe Harbor jointly obligated to and 
jointly serving the foregoing customers, contrary to the 
provisions of Section 206 (a) of the Act and the due process 
clause of the Fifth Amendment to the Constitution of the 
United States. 

(3) The said Commission Order of January 5, 
1949, requires Penn Water alone to file new schedules of 
rates and charges for services to PP & L and Philadelphia 
Company without requiring Safe Harbor to join or concur 
in the filing of such schedules, without authority under the 
Federal Power Act; thereby requiring Penn Water to as¬ 
sume the entire obligations to such customers instead of 
the joint obligation which exists to the impairment of its 
ability to render adequate service to its customers within 
the meaning of Section 207 of the Act (16 U. S. C. 1946 ed. 
§824f; 49 Stat. 853); and there is no substantial evidence 
of record to the contrary. 

(4) Insofar as the said Commission Order of 
January 5, 1949, undertakes to require a reduction in the 
revenues of Penn Water alone it constitutes regulation by 
the Commission of the divisions of revenue received by 
Penn Water for its participation in the rendering of joint 
services to each of its customers except Metropolitan Com¬ 
pany, without jurisdiction, authority, or power in the Com¬ 
mission to regulate divisions of rates or charges for joint 
service under the Federal Power Act. 

(5) There is no substantial evidence of record 
nor adequate subsidiary findings to support any finding by 
the Commission that any of the rates, charges, or classifica¬ 
tions, demanded, observed, charged, or collected by Penn 
Water, or that any rule, regulation, practice, or contract 
affecting any such rate, charge or classification is unjust, 
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unreasonable, unduly discriminatory or preferential, as re¬ 
quired by Section 206 (a) of the Act or by Section 20 of 
the Act. 


(6) The said Commission Orders of January 
5, 1949, and February 28, 1949, were issued without ^ fair 
hearing, and the said Commission Orders of September 1, 
1944, October 3, 1944, and April 5, 1946, operated t|o de¬ 
prive Petitioners of an opportunity for such a hearing, in 
violation of Section 206 (a) of the Act, Section 20 cjf the 
Act insofar as such Section 20 makes applicable the pro¬ 
visions of Section 15 (1) of the Interstate Commerce Act 
(49 U. S. C. § 15 (1); 24 Stat. 384, 34 Stat. 589, 36 Stai 484, 
48 Stat. 1102, 54 Stat. 911), and contrary to the provisions 
of the due process clause of the Fifth Amendment to the 
Constitution of the United States. I 

I 

(E) If the Federal Powder Act can properly b<^ con¬ 
strued otherwise than as described in paragraphs (A),| (B), 
(C), and (D) above, the same is unconstitutional because 
in violation of the Tenth Amendment to the Constitutipn of 
the United States. 


(F) The said Commission Order of January 5, 
1949, requires Petitioners to make changes from time to 
time in the future in rates and charges for services to Bal¬ 
timore Company without notice, opportunity for hearing, 
or findings as of such future times that the then existing 
rates and charges are unjust, unreasonable, unduly dis¬ 
criminatory, or preferential as of such future times, ^lpon 
the basis of the facts as of such future times; without au¬ 
thority under the Federal Power Act and contrary ti the 
provisions of Section 206 (a) of the Act; and contrairy to 
Article I, Section 1, of the Constitution of the United States. 

(G) The said Commission Order of January 5, 
1949, and the conditions contained in its Order of January 
31,1949, purport to make effective the requirements of said 
Order of January 5,1949, within a period of less than thirty 
days from the date of issuance of such order, contraify to 
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Petitioners’ rights and the limitations on the Commission’s 
power under the provisions of Section 15 (2) of the Inter¬ 
state Commerce Act (49 U. S. C. §15 (2); 34 Stat. 589; 36 
Stat. 551; 41 Stat. 484), as made applicable by Section 20 
of the Federal Power Act. 

(H) To the extent that the conditions contained in 
the said Commission Order of January 31,1949, purport to 
permit the Commission subsequently to enter an order nunc 
pro tunc, or otherwise, requiring any reduction in Petition¬ 
ers’ revenues, rates, or charges, under its Order of January 
5, 1949, retrospectively from any date prior to the date of 
the subsequent order, and requiring reparation or repay¬ 
ment of any money amounts in excess of twenty dollars to 
any persons, such order is in excess of any statutory au¬ 
thority of the Commission under the Federal Power Act, 
deprives Petitioners and Safe Harbor of their property 
without due process of law in violation of the Fifth Amend¬ 
ment to the Constitution of the United States, and is con¬ 
trary to and in violation of Article III, Section 1 of, and 
the Seventh Amendment to, the Constitution of the United 
States. 

(I) To the extent that the said Commission Order 
of February 28, 1949, extended or modified its Orders of 
January 5, 1949, and January 31, 1949, adversely against 
Petitioners without hearing it is unlawful and in excess of 
the authority contained in Section 313 (a) of the Federal 
Power Act, and in violation of Section 206 (a) of the Act, 
and deprives Petitioners of their property without due proc¬ 
ess of law in violation of the Fifth Amendment to the Con¬ 
stitution of the United States. 

II. The said Commission Orders, accompanying Opin¬ 
ions, and the statements, findings and conclusions contained 
therein, and the rates and charges which purport to be 
thereby determined, fixed, prescribed, and required to be 
filed, charged, and observed are unlawful and unconstitu¬ 
tional in that they are unreasonable, arbitrary, capricious, 
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discriminatory, in excess of the Commission’s statutory 
jurisdiction, authority, and limitations under the Federal 
Power Act and contrary to the provisions of such Act, with¬ 
out observance of the procedure required by law, unsup¬ 
ported by substantial evidence, contrary to the substantial 
evidence, and result from failure of the Commission to make 
proper findings and determine proper facts and conclusions 
of law; and if enforced would deprive petitioners and Safe 
Harbor of their property without due process of lavjv, in 
violation of the Fifth Amendment to the Constitution of the 
United States; all as set forth in Petitioners’ Applications 
for Rehearing attached hereto as Exhibits E and H and 
without in any manner limiting or waiving the points or 
reasons set forth in said Applications for Rehearing] the 
said orders, opinions, statements, findings, conclusions, 
rates and charges are unlawful and unconstitutional as 
aforesaid in the following particular respects: i 

(A) Erroneous Allocation of Costs and Revenues. 

(1) The Commission’s conclusions as to ex¬ 
cessive revenues from Petitioners’ services to Baltimore 
Company are based upon an allocation of costs and reve¬ 
nues which is in error in the following respects: 

(a) Substantially all of the purported ex¬ 
cess revenues from Baltimore Company result from a deter¬ 
mination and allowance by the Commission of an increase 
in Baltimore Company rates, charges, or revenues in the 
form of a credit for its purported services to Penn Walter, 
without notice that the reasonableness or lawfulness of ^uch 
Baltimore Company rates, charges, or revenues wer^ at 
issue in the proceeding before the Commission, without sub¬ 
stantial evidence to support any such increase over the ex¬ 
isting rates or charges, without adequate findings to support 
such an increase, and without observance of the procedure 
required by the Federal Power Act; and the Commission 
failed to act upon a complaint by Penn Water, under Sec- 
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tion 306 of the Federal Power Act (16 U. S. C. §§825e; 49 
Stat. 856), against the excessiveness, unreasonableness, and 
unlawfulness of such Baltimore Company rates, charges, 
and revenues. 

(b) Such credit of revenues to Baltimore 
Company was based in substantial part upon an assumed 
“diversion” by Penn Water of Safe Harbor energy and 
capacity for service to Pennsylvania customers to which 
Baltimore Company was assumed to be “entitled” under 
an erroneous construction of the respective obligations, 
rights, and “entitlements” of Safe Harbor, Penn Water, 
and Baltimore Company created by the three-party contract 
between them and by the contracts of Penn Water and Safe 
Harbor with their Pennsylvania customers. 

(c) Such credit of revenues to Baltimore 
Company for an assumed “diversion” of Safe Harbor serv¬ 
ices was not determined upon the basis of the Safe Harbor 
costs of such services, but was determined upon the basis 
of assumed higher Baltimore Company costs, having no 
support by substantial evidence of record. 

(d) Such purported excess revenues from 
Baltimore Company are based in part upon an arbitrary in¬ 
clusion, in revenues from Baltimore Company, of net reve¬ 
nues actually received from other customers for interchange 
transactions conducted with them by Penn Water or by 
Penn Water and Safe Harbor jointly. 

(e) Such purported excess revenues from 
Baltimore Company are based in part upon an arbitrary 
reduction in the division of revenues received by Penn 
Water from Baltimore Company for service to the Railroad 
and including such amount as revenues from Baltimore 
Company, without authority to adjust or regulate such di¬ 
vision under the Federal Power Act, and without support 
by adequate findings or by the evidence of record; and the 
reduction in the revenues Penn Water is to receive from 



Petition for Review 


23 


Baltimore Company was based in part upon the arbitrary 
elimination of. income taxes as an expense on that portion 
of the Penn Water division of Railroad revenues deter¬ 
mined by the Commission to be “ excess 

(f) Such purported excess revenues from 
Baltimore Company are based in part upon an allocation 
of costs to Baltimore Company which does not reflect the 
actual substantially greater use of Petitioners’ plaitt in 
rendering services to Baltimore Company. 

(2) The Commission’s conclusions as to| ex¬ 
cessive revenues from Petitioners’ services to each of its 
customers are based upon an allocation of costs and Reve¬ 
nues which is in error in the following respects: 

(a) The purported excess revenues from 

services to each of Petitioners’ customers are based in part 
upon the arbitrary elimination of substantial actual ex¬ 
penses incurred by Petitioners in rendering such services, 
without adequate findings or evidence to support Ruch 
eliminations. I 

(b) Not all of the normal costs of pdwer 

received by Penn Water from Safe Harbor for us^ in 
serving their Pennsylvania customers were included in the 
total costs allocated by the Commission; and in the eyent 
the Commission’s Order in its Docket No. IT-5914,; re¬ 
ducing the revenues paid by Penn Water to Safe Haijbor 
is set aside in pending litigation, and in the event the orders 
of the Pennsylvania Commission of September 27, 1^48, 
are sustained in pending litigation, Penn Water will be 
liable to pay to Safe Harbor substantial amounts in excess 
of the amounts included in Penn Water’s expenses by jthe 
Commission. j 

(B) Rate of Return and Return. 

The rate of return and return allowed by the Com¬ 
mission is not commensurate with returns on investment^ in 
other enterprises having corresponding risks and is insUffi- 
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cient to assure confidence in the financial integrity of the 
enterprise, so as to maintain its credit and attract capital; 
and if the Commission’s Order of January 5, 1949, were 
enforced in this respect it would deprive Petitioners of 
their property without due process of law, in violation of 
the Fifth Amendment to the Constitution of the United 
States. 


(C) Rate Base. 

(1) The Federal Power Commission, by its 
orders fixing the rates, charges, and revenues to which 
Petitioners are entitled used a rate base arrived at by de¬ 
ducting from purported actual legitimate investment in 
Petitioners’ project, the adjusted book reserve for depreci¬ 
ation, and adding thereto an insufficient allowance for work¬ 
ing capital. Such a rate base is unsupported by substantial 
evidence and contrary to the substantial evidence and the 
provisions of the Federal Power Act; and the Commission 
erred in deducting from purported actual legitimate in¬ 
vestment the adjusted book reserve for depreciation on a 
finding that such depreciation reserve was accumulated 
from earnings in excess of a fair return, which finding is 
not supported by substantial evidence and contrary to the 
substantial evidence. Petitioners contend that the deter¬ 
mination of rates on an investment basis requires the use 
of an undepreciated rate base with an appropriate credit 
to the rate payer measured by the earnings available on 
risk-free investment thereof, otherwise the rates deter¬ 
mined thereon fail to afford a return of all of the costs of 
service. 

(2) The Federal Power Commission by its or¬ 
ders fixing the rates, charges, and revenues to which Peti¬ 
tioners are entitled erroneously determined that the actual 
legitimate investment in Petitioners ’ electric plant used and 
useful was $33,113,148.00 as of December 31, 1946, that for 
the purpose of fixing a proper rate base it is fair and rea¬ 
sonable to use the 1946 year’s average actual legitimate 
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investment in Petitioners’ electric plant used and useful of 
$33,126,585, that Petitioners’ net investment rate bas^ for 
the year 1946 was $24,774,712.00, and that it is fair and 
reasonable to use $33,113,148.00 plus the recorded co^t of 
additions less recorded retirements, as the actual legitimate 
investment in Petitioners’ electric plant used and useful 
for the future. Said determinations are unreasonable, arbi¬ 
trary, capricious, unlawful, unsupported by substantial evi¬ 
dence, contrary to the provisions of the Federal Pbwer 
Act, and deprive Petitioners of their property without due 
process of law in violation of the Fifth Amendment to^ the 
Constitution of the United States, for the reasons specified 
in paragraph (1) above and in that they exclude from Peti¬ 
tioners’ actual legitimate investment and their rate baie, a 
total of $3,465,677.73 being composed of the following i^ems 
of original cost: [ 

Value of McCall Ferry Power Com¬ 
pany stock issued for Land and 
Water Power Rights: 

McCall Company stock issued 
to Hutchinson as part con¬ 
sideration for land and 
water power rights—18,840 
shares common at $25 per 
share .$471,000.00 

McCall Company stock issued 
for organization expenses of 
company—10 shares com¬ 
mon at $25 per share. 250.00 

McCall Company stock issued 
to Harlow-McGaw as part 
consideration for land and 
water power rights—1,000 
shares common at $25 per 
share . 25,000.00 
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McCall Company stock issued 
to C. D. Pullen as part con¬ 
sideration for options on 
Harlow-McGaw properties 
—150 shares common at $25 
per share . 3,750.00 


Fisk Management Fee: 

McCall Company stock issued to 
Harvey Fisk & Sons for man¬ 
agement services . 

Aldred Management Fee: 

Pennsylvania Company stock is¬ 
sued to J. E. Aldred for man¬ 
agement services for period 
Nov. 1, 1908 to Oct. 31, 1912— 
5,000 shares at $60 per share— 
$300,000—Portion applicable 
to construction period Nov. 1, 
1908 to Sept. 30,1911 on a pro¬ 
rated basis. 

Stock Issuance Expense: 

McCall Company bond issuance 
expense applicable to Pennsyl¬ 
vania Company stock ex¬ 
changed for McCall Company 


bonds . 331,703.15 

Expenses incurred in connection 
with the issuance of Capital 
stock of Pennsylvania Company 
from 1923 to 1935 . 81,906.59 


Interest During Construction (in¬ 
cluding operating income for the 
period July 1 to Sept. 30, 1911). 


$500,000.00 


199,570.31 


218,750.00 


413,609.74 


1,008,579.57 
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Disallowed Costs Relating to 


“Cessation Period” . 143,931.46 

Promotion Expense. 29,601.59 


Difference between Respondents 
[Petitioners] and Staff as to 
Value in 1908 of $703,000 Sus¬ 
quehanna Power Company Bonds 
and 1,500 shares of Susquehanna 
Properties Company Stock is¬ 
sued in Exchange for McCall j 

Company Properties and Water 
Power Rights Located Below 

McCall Development . 37,0^53.98 

Profit on Certain Property Sold to 

Safe Harbor Water Power Corp. 119,9^0.20 

Flashboard Development Costs .. 49,754.97 

Land and Water Rights Acquired 
Since Dec. 31, 1909: 

Acquisition expenses and 
necessary legal and engi¬ 
neering services . 171,134.28 

Establishment of gauges for 
determination of river flow. 12,420.77 
Costs of property acquired 
from the Baltimore Electro 
Alloys Co., a former affiliate 24,151.83 
Acquisition costs of property 
described as Boyd Mill tract 
charged in error to operat¬ 
ing expenses when incurred. 1,427.42 209,12(4.30 

Conowingo Backwater Litigation.. 

Donations in Aid of Construction. 

Loss of Materials and Supplies and 
Cash Unaccounted for. 


39,3qi.46 

18,1^7.71 

13,104.03 
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Susquehanna Contracting Co. Ad¬ 


ministrative Expenses . 6,621.85 

Construction Fee Charged to Holt- 

wood Power Co. 50,194.73 

Holtwood Power Co. Organization 

Expense . 17,875.34 

Riverside Line—Four Unused 

Tower Foundations . 3,595.96 

Physical Items of Property Which 
Were Originally Charged in Er¬ 
ror to Operating Expenses or 

Depreciation Reserve . 96,116.84 

Holtwood Church. 1,400.00 

River Coal Investigation Expense. 6,132.41 

Construction W^ork in Progress... 205,243.01 

Property Held for Future Use_ 77,918.28 


Total Items Described Above. $3,465,677.73 

(D) Depreciation. 


The orders, findings, and conclusions of the Fed¬ 
eral Power Commission insofar as they relate to deprecia¬ 
tion are unsupported by substantial evidence, contrary to 
the substantial evidence, arbitrary, capricious, unreason¬ 
able, contrary to law and the Federal Power Act, and de¬ 
prive Petitioners of their property without due process of 
law contrary to the Fifth Amendment to the Constitution 
of the United States because: 

(1) The Federal Power Commission’s pur¬ 
ported determination of depreciation is not the actual de¬ 
preciation in Petitioners’ property but simply represents 
an unsupported guess as to the consumed “service life” of 
Petitioners’ property, determined by fixing so-called 
“service lives” of Petitioners’ property which bear no 
relationship thereto; and 

(2) The Federal Power Commission has con¬ 
sidered as depreciable property certain elements of Peti¬ 
tioners’ property which are in fact and in law non¬ 
depreciable. 
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(E) Failure to Make Specific Findings of Fa'pt. 

The said Commission orders of January 5, ^949, 
and February 28, 1949, failed to make certain specific jfind- 
ings of fact as requested by Petitioners in their Applica¬ 
tions for Rehearing, attached hereto as Exhibits E anil H. 

(F) Denial of Applications for Rehearing. 

The said Orders of February 28, 1949, and Mprch 
17,1949, are unlawful and unconstitutional in that thejf are 
unreasonable, arbitrary, capricious, and deprive Peti¬ 
tioners of their property without due process of law in 
violation of the Fifth Amendment to the Constitution of 
the United States for each and all of the reasons specified 
in Petitioners’ Application for Rehearing of Order issued 
February 2S, 1949, attached hereto as Exhibit H; and by 
reason of the new facts stated in such Application ar^d in 
Petitioners’ Application for Rehearing of Order issued 
January 5,1949, attached hereto as Exhibit E. 

(G) Other Objections and Exceptions . 

Petitioners do not waive but expressly reaffirm and 
renew each and all of the objections and exceptions to the 
jurisdiction of the Commission and to the admissioi or 
exclusion of evidence, as shown by the transcript of the 
record before the Commission. 

Respectfully submitted, 

Sgd. F. G. A walt, 

F. G. Await, 

Sgd. Raymond Sparks, 

Raymond Sparks, 

Sgd. Daryal A. Myse, 

Daryal A. Myse, 

Sgd. Preston C. King, Jr., 
Preston C. King, Jr., 
Counsel for Petitioners. 

Dated at Washington, D. C. 

April 22, 1949. 
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District of Columbia: ss.: 

The undersigned, being first duly sworn, states that 
he is counsel for the Petitioners in the foregoing Petition; 
that he has read said Petition and knows the contents 
thereof; and that all of the statements contained therein 
are true and correct to the best of his knowledge, informa¬ 
tion or belief. 

Sgd. Raymond Sparks 
Raymond Sparks 

Sworn to and subscribed before me, a notary public, 
in and for said District of Columbia, this 22d day of April, 
1949. 

Sgd. Flora A. Meyers, 

(Seal) Notary Public, D. C . 

My Commission expires Oct. 14, 1953. 
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EXHIBIT A TO PETITION FOR REVIEW, j 

UNITED STATES OF AMERICA j 
FEDERAL POWER COMMISSION 

' Basil Manly, Acting Chairman, Claude 

Commissioners . L. Draper and John W. Scott. Nel¬ 
son Lee Smith not participating!. 

September 1, 1944 

In the Matter of 

Pennsylvania Water & Power 
Company 

ORDER INSTITUTING INVESTIGATION 

Upon consideration of the petition filed on August 31,1944, 
by the Maryland Public Service Commission request¬ 
ing this Commission to institute an investigation of 
the interstate wholesale rates of Safe Harbor Wjater 
Power Corporation and Pennsylvania Water & Power 
Company, and the joint petition filed on August 14, 
1944, by counsel for the Mayor and City Council of 
Baltimore, Maryland, counsel for the County Commis¬ 
sioners of Baltimore County, Maryland, counsel for 
Bethlehem-Fairfield Shipyard, Inc., and counsel for 
Rustless Iron & Steel Corporation, also requesting this 
Commission to institute such investigation; and 

It appearing to the Commission that: 

(a) Pennsylvania Water & Power Company owns and 
operates facilities, among others, used for the 
transmission and sale at wholesale 

(i) of electric energy generated in Pennsylvania 
and transmitted therefrom to Maryland pud 
the District of Columbia, and 


^Docket No. IT-5915 
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(ii) of electric energy generated in Maryland and 
the District of Columbia and transmitted 
therefrom to Pennsylvania, 

all such electric energy being consumed at points 
outside the respective States in which it is gener¬ 
ated. Such facilities are facilities for the trans¬ 
mission and sale at wholesale of electric energy 
in interstate commerce. Pennsylvania Water & 
Power Company is a public utility within the 
meaning of that term as used in the Federal Power 
Act. 

(b) Pennsylvania Water & Power Company owns and 
operates the Holtwood hydroelectric project on 
the Susquehanna River in Pennsylvania and by 
order of November 3, 1939, in Docket No. IT-5524, 
the Commission required the Company to apply 
for a license for said project under the Federal 
Power Act. On review the Commission’s order 
was affirmed in Pennsylvania Water & Power 
Company v. Federal Power Commission (App. D. 
C.) 123 F. (2d) 155; cert . denied, 315 U. S. 806. 
By order of November 23, 1943, the Commission 
authorized the issuance of a license for the Holt- 
wood Project No. 1881. • On December 22, 1943, 
the Company filed an application for rehearing 
with respect to the amortization reserve pro¬ 
visions of the Commission’s order of November 
23, 1943, and such rehearing was granted by order 
of January 21, 1944, and the matter is now pend¬ 
ing before the Commission. 

(c) In addition to an agreement involving the trans¬ 
mission and sale of electric energy subject to the 
jurisdiction of the Commission to which Penn¬ 
sylvania Water & Power Company is a party, and 
which is designated in the files of the Commis¬ 
sion as Pennsylvania Water & Power Company 
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Rate Schedule FPC No. 1 and Supplement jNo. 1 
thereto, Safe Harbor Water Power Corporation 
and Pennsylvania Water & Power Company are 
both parties to certain agreements involving the 
transmission and sale of electric energy subject 
to the jurisdiction of the Commission, which said 
agreements include those designated in the files 
of the Commission as follows: Safe Harbor 
Water Power Corporation Rate Schedule FPC 
No. 1 (also designated as Pennsylvania Waxer & 
Power Company Rate Schedule FPC No. 8); and 
Supplements Nos. 1 and 2 thereto; Safe Harbor 
Water Power Corporation Rate Schedule FPC 
No. 3 and Supplements Nos. 1 and 2 thereto, and 
Supplement No. 1 to Supplement No. 2 thereto; 
Safe Harbor Water Power Corporation iRate 
Schedule FPC No. 4 and Supplements Nos. 1] and 
2 thereto; Safe Harbor Water Power Corpora¬ 
tion Rate Schedule FPC No. 5. 

(d) By order of September 1, 1944, the Commission 
has instituted an investigation of the interstate 
wholesale rates of Safe Harbor Water Power Cor- 

i 

poration. 

The Commission finds that: 


It is necessary and proper in the public interest, 
to aid in the enforcement of the provisions of 


and 

the 


Federal Power Act, that an investigation be instituted 
by the Commission into and concerning all rites, 
charges, or classifications demanded, observed, 
charged, or collected by Pennsylvania Water & Power 
Company for or in connection with any transmission or 
sale of electric energy subject to the jurisdiction of 
the Commission, and any rules, regulations, practices, 
or contracts affecting such rates, charges, or classifica¬ 


tions. 
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The Commission orders that: 

An investigation be and the same hereby is instituted 

for the purpose of enabling the Commission: 

(A) To determine whether, in connection with any 
transmission or sale of electric energy subject to 
the jurisdiction of this Commission under the 
Federal Power Act, by Pennsylvania Water & 
Power Company, any rates, charges, or classifica¬ 
tions demanded, observed, charged, or collected, 
or any rules, regulations, practices, or contracts 
affecting such rates, charges or classifications, are 
unjust, unreasonable, unduly discriminatory or 
preferential; and 

(B) If, after hearing, it shall find that any of such 
rates, charges, classifications, rules, regulations, 
practices, or contracts are unjust, unreasonable, 
unduly discriminatory, or preferential, to deter¬ 
mine and fix by appropriate order or orders, just 
and reasonable rates, charges, classifications, 
rules, regulations, practices, or contracts to be 
thereafter observed and in force. 

By the Commission. 

(Signed) J. H. Gutride 
J. H. Gutride 

Acting Secretary. 


(Seal) 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Basil Manly, Chairman; Claude L. 

Draper, Leland Olds, John W. Scott and Nelson Lee 

Smith. 

October 3,1944 

In the Matter of 1 

Pennsylvania Water & Power -Docket No. IT-5915 
Company J 

SUPPLEMENTAL ORDER ENLARGING 

INVESTIGATION 

It appearing to the Commission that : 

(a) By order of September 1, 1944, the Commission 
instituted an investigation of Pennsylvania Water 
& Power Company to determine whether, in con¬ 
nection with any transmission or sale of elecitric 
energy subject to the jurisdiction of the Comijnis- 
sion, any rates, charges, or classifications de¬ 
manded, observed, charged or collected, or ^ny 
rules, regulations, practices, or contracts affecting 
such rates, charges or classifications, are unjhst, 
unreasonable, unduly discriminatory or preferen¬ 
tial; and if, after hearing, found to be unjust, un¬ 
reasonable, unduly discriminatory or preferential, 
to determine and fix by order or orders, just ^nd 
reasonable rates, charges, classifications, rujles, 
regulations, practices or contracts to be thereafter 
observed and in force. 

(b) Susquehanna Transmission Company of Maryland 
is a wholly owned subsidiary of Pennsylvania 
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Water & Power Company and owns transmission 
lines and facilities which are operated as and con¬ 
stitute an integral part of the transmission system 
of Pennsylvania Water & Power Company, and are 
utilized in the transmission and sale at wholesale 
of electric energy in interstate commerce from the 
Safe Harbor hydroelectric generating plant of Safe 
Harbor Water Power Corporation and from the 
system of Pennsylvania Water & Power Company. 

The Commission finds that: 

It is necessary and proper, in the public interest, and 
to aid in the enforcement of the provisions of the Fed¬ 
eral Power Act that the investigation instituted by the 
order of September 1, 1944, of Pennsylvania Water & 
Power Company be enlarged to include Susquehanna 
Transmission Company of Maryland. 

The Commission orders that: 

(A) The investigation instituted by the Commission’s 
order of September 1, 1944, be and the same is 
hereby enlarged to include Susquehanna Transmis¬ 
sion Company of Maryland for the purpose of en¬ 
abling the Commission to determine whether, in 
connection with any transmission or sale of electric 
energy by Pennsylvania Water & Power Company 
or Susquehanna Transmission Company of Mary¬ 
land subject to the jurisdiction of the Commission, 
any rates, charges, or classifications demanded, ob¬ 
served, charged or collected, or any rules, regula¬ 
tions, practices, or contracts affecting such rates, 
charges or classifications, are unjust, unreasonable 
unduly discriminatory or preferential; and 

(B) If, after hearing, it shall find that any of such 
rates, charges, classifications, rules, regulations, 
practices or contracts are unjust, unreasonable, un¬ 
duly discriminatory, or preferential, to determine 







Exhibit B to Petition for Review 


37 



and fix by appropriate order or orders, just and 
reasonable rates, charges, classifications, rales, 
regulations, practices, or contracts to be there¬ 
after observed and in force. 


the Commission. 

(Seal) 


(Signed) Leon M. Fuquay ! 
Leon M. Fuquay 

Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Leland Olds, Chairman; Claude L. 
Draper and Harrington Wimberly. 

April 5,1946 

In the Matter of 1 

Pennsylvania Water & Power .Docket No. IT-5915 
Company 

ORDER DENYING PETITION 

Upon consideration of the “Petition for Specification of 
Issues and Reconsideration of Direction Fixing Order 
of Procedure” filed April 3, 1946, by Pennsylvania 
W^ater & Power Company and Susquehanna Transmis¬ 
sion Company of Maryland; 

The Commission orders that: 

The petition be and the same is hereby denied; Pro¬ 
vided, however, that nothing herein shall preclude the 
Trial Examiner from taking any steps he deems appro¬ 
priate at the hearing to assure adequate definition of 
the position of all participants in the proceedings, and 
clarification of the issues to be determined. 

By the Commission. 

(Signed) Leon M. Fuquay, 

Leon M. Fuquay, 

(Seal) Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


OPINION NO. 173 


In the Matter of 

Pennsylvania Water & Power i-Docket No. IT-5915 
Company 


i 
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[1] • OPINION 
By The Commission: 

This is a proceeding under the Federal Power Act 
(Act) 1 upon an order of the Commission instituting an in¬ 
vestigation to determine just and reasonable rates and 
charges for the Respondents, Pennsylvania Water & Power 
Company (Penn Water) and Susquehanna Transmission 
Company of Maryland (Transmission Company), the latter 
being Penn Water ’s wholly-owned affiliate. 2 The matters at 
issue involve a determination of the scope of the jurisdic¬ 
tion of the Commission with respect to the rates and charges 
of Penn Water, a determination of the amount of the rate 
base (including the investment of both Penn Water and 
Transmission Company) and the fair rate of return with 
respect thereto, the amount, if any, of revenues received by 
Penn Water in excess of the reasonable cost of service ren¬ 
dered by Penn Water and Transmission Company and of 
resulting reductions in rates subject to the Commission’s 
jurisdiction. 

[2] Background op Proceeding 

By an order issued September 1, 1944, and a supple¬ 
mental order issued October 3, 1944, the Commission insti¬ 
tuted an investigation of rates and charges charged or col¬ 
lected by Respondents with respect to any transmission or 
sale of electric energy subject to the Commission’s jurisdic¬ 
tion under the Federal Power Act. This investigation was 
instituted to enable the Commission to determine whether 
any of the foregoing rates and charges were unjust, unrea- 

* Figures in brackets represent page numbers of Opinion in typewritten 
form. 

1. 49 Stat. 838; 16 U. S. C. 791a, et seq. 

2. By agreement, Penn Water pays all of the expenses of Transmission 
Company and in addition, has waived interest on the outstanding first-mort¬ 
gage bonds of Transmission Company, all of which Penn Water owns. In 
exchange, Transmission Company transmits electric power and energy de¬ 
livered to it by Penn Water at the Pennsylvania-Maryland state line for re¬ 
delivery in Maryland or delivered to it in Maryland for redelivery to Penn 
Water at the said state line. Transmission Company, therefore, has no 
separate rates or charges. 
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sonable, or unduly discriminatory. Previously, however, 
there had been received two petitions requesting that the 
Commission undertake such an investigation, the ode a 

I 

joint petition filed August 14, 1944, by the Mayor and City 
Council of Baltimore, Maryland, The County Commission¬ 
ers of Baltimore County, Maryland, Bethlehem-Fairijield 
Shipyard, Inc., and Rustless Iron & Steel Corporation, and 
the other a petition filed August 31, 1944 by the Public 
Service Commission of Maryland (Maryland Commission). 

The Public Utility Commission of the Commonwealtji of 
Pennsylvania (Pennsylvania Commission), the Maryland 
Commission, and Consolidated Gas Electric Light hnd 
Power Company of Baltimore (Md.) (Baltimore Com¬ 
pany) 3 petitioned to become interveners in this proceed¬ 
ing. The Commission permitted intervention in each in¬ 
stance, and each of the interveners took active part in the 
proceedings. 

Extensive hearings were held commencing April 15, 
1946 and concluding July 16, 1947. The evidence receiyed 
and the briefs have been carefully considered. 

[3] Properties and Operations 

The Respondent, Penn Water, owns and operates the 
hydroelectric plant at Holtwood (Pa.), the Holtwood steam 
plant, and that part of an interconnected interstate trans¬ 
mission system consisting of various substations, transmis¬ 
sion lines and associated equipment which are located in 
Pennsylvania. The respondent, Transmission Company, 
owns and operates that part of the same transmission Sys¬ 
tem consisting of various substations, transmission lines 
and associated equipment which are located in Maryland. 
The facilities involved include the main dam, power house, 
turbines, 25- and 60-cycle electric generators, and frequency 

changers, all located at Holtwood (Pa.); the steam electric 

--- 1 — 

I 

3. Baltimore Company purchases electric power and energy from Pfenn 
Water and is further engaged in the generation, purchase, distribution and 
sale of electric power and energy in the City of Baltimore and elsewhere in 
the State of Maryland. 
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generating plant, coal recovery and preparation plant and 
accessory equipment, 4 transformer stations, 5 transmission 
lines, switching stations and facilities; and an operators’ 
village. The hydroelectric and steam generating plants, 
with appurtenant facilities and equipment, are located to¬ 
gether on the Susquehanna River, some 9 miles north of the 
Pennsylvania-Maryland state line, near what was formerly 
known as McCall’s Ferry, in the Counties of Lancaster 
and York, Pennsylvania. 

Ten hydro turbines in Penn Water’s hydroelectric 
plant have a nominal total capacity of 150,000 hp. Eight 
25-cycle generators have a total rated capacity of 87,000 kw, 
and two 60-cycle generators 24,000 kw, for a plant nominal 
rated capacity of 111,000 kw or a total [4] reported effective 
capacity of 104,000 kw. Two 60-cycle generators in Penn 
Water’s steam electric generating plant have a nominal 
rating of 10,000 kw each, or a 3-hour peak rating of 28,000 
kw.® 

To provide for increased flexibility in system opera¬ 
tions there were installed in the Holtwood hydro plant 
(1923) twm 5,000 kw frequency changers for the conver¬ 
sion of 25-cycle energy, generated at the plant or received 
at the plant from other sources, to 60-cycle energy, and 
likewise for the conversion of 60-cvcle energy to 25-cycle 
energy, as system demands require. 

Respondents’ interconnected interstate transmission 
system is a regional network comprising 566 circuit miles of 
high-voltage lines which include 60-cycle three-phase and 
25-cycle single and three-phase circuits installed as tower 
lines of from one to four circuits each. These circuits op¬ 
erate at 220 kv and 66 kv, as to the 60-cycle (three-phase) 
circuit, and 132 kv (single-phase) and 66-kv (three-phase) 
as to the 25-cycle circuits. 

4. Also located at Holtwood (Pa.), the coal-recovep' equipment being used 
to dredge, dry and mill low-cost river-bottom anthracite coal recovered from 
the Holtwood dam pond, for use in the steam electric generating plant. 

5. Conestoga and Holtwood, in Pennsylvania: Highlandtown in Maryland* 

6. The 3-hour peak rating is effective from September 15 to May 15; the 
base load rating of the steam plant is 26,000 kw at all times. 
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The hydroelectric development at Safe Harbor (|Pa.) 
is owned and operated by Penn Water’s affiliate, Safe Har¬ 
bor Water Power Corporation (Safe Harbor). Fronj in¬ 
terconnections with Safe Harbor’s transmission facilities, 
the entire output of Safe Harbor is transmitted to Penn¬ 
sylvania customers over the facilities of Penn Water and to 
Maryland customers over the facilities of both Respondents. 
These facilities are interconnected with the facilities of 

_ I 

Penn Water’s Pennsylvania customers, including the 
Thorndale-Columbia section of [5] The Pennsylvania Rail¬ 
road (Railroad), and with the facilities of Baltimore Com¬ 
pany and Potomac Electric Power Company (PEPCO), 7 
and the Perryville (Md.)-Benning (D. C.) section of the 
Railroad. 

Operations of Penn Water, Safe Harbor and Baltimpre 
Company are closely integrated and coordinated as a fat¬ 
ter of economy, efficiency, flexibility, and maximum utiliza¬ 
tion of hydro capabilities, contracts being carefully worked 
out for that purpose as to firm energy requirements, while 
operations involving firm, interchange and emergency pn- 
ergy are conducted at all times by a dispatching system 
controlled by a dispatcher’s office in coordination with vari¬ 
ous operating committees. In addition to the foregoing 
coordination and integration of operations, the constituent 
companies of this interconnected system plan and coordi¬ 
nate far in advance steam maintenance schedules which alre 
based largely upon the predicted flows of the Susquehanna 
River and the determination of the availability of hydro En¬ 
ergy during periodic steam maintenance outages. 

That hydroelectric operations involve something mojre 
than the mere addition of cheaper energy to the system is 
revealed by the fact that such energy can be used for peak¬ 
ing purposes at such times that its location on compara¬ 
tively sharp peak portions of the load curve permits sub¬ 
stantial economy in system plant investment. Further, t(ie 

7. PEPCO is engaged in the generation, distribution, sale and delivery 
of electric power and energy in the District of Columbia and in adjoining ter¬ 
ritory in the State of Maryland. j 
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quick-starting characteristics of Penn Water’s hydroelectric 
generating equipment and the specially designed steam gen¬ 
erating equipment of the Holtwood steam plant, as well as 
the interconnections with [6] the electrical systems of Penn 
Water’s Pennsylvania customers, enable significant load 
swings, particularly characteristic of Baltimore Company’s 
system’s industrial load, to be carried with a minimum of 
difficulty and of investment expense. 

Coepoeate Relationships 

The Respondent, Penn Water, was organized January 
13, 1910 under the laws of the Commonwealth of Pennsyl¬ 
vania as successor to McCall Ferry Power Company (Mc¬ 
Call Company). The latter company had failed in 1908 
while engaged in construction of the present Holtwood dam 
and power house, and the installation of certain appurte¬ 
nant hydroelectric generating equipment and facilities. The 
organization of Penn Water followed a receivership which 
was accompanied by a foreclosure and sale of the proper¬ 
ties of McCall Company and came about as the result of 
negotiations for the necessary additional financing which 
had been conducted by a committee representing the bond¬ 
holders of McCall Company. 

The Respondent, Transmission Company, was organ¬ 
ized April 19,1910, under the laws of the State of Maryland 
as a consolidation of two county pole-line companies. The 
then outstanding stock of the two predecessor companies 
was owned by McCall Company (Penn Water’s predeces¬ 
sor) and the outstanding 12,055 shares of stock of Trans¬ 
mission Company are entirely owned by Penn Water. 

Safe Harbor, also an affiliate of Penn Water, was or¬ 
ganized under the laws of the Commonwealth of Pennsyl¬ 
vania, January 6, 1930. Safe Harbor has outstanding a 
total of 300,000 shares of non-par common stock divided 
into two classes: Class A, 100,000 shares of non-voting [7] 
stock, owned entirely by Baltimore Company, and Class B, 
200,000 shares of voting stock, owned 50% by Penn Water 
and 50% by Baltimore Company. 
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ConTBACTS. 

Under a contract with Baltimore Company, dated De¬ 
cember 31, 1927, as supplemented on several occasions 
thereafter, Penn Water is obligated to provide Baltimore 
Company at all times with all the capacity and energy avail¬ 
able to the former (Penn Water) from its own hydro and 
steam generating plants, and from its Safe Harbor (J>ne- 
third entitlement, referred to below, insofar as such pojwer 
and energy is not required in connection with contract^ to 
which Penn Water is a party and which Baltimore Com¬ 
pany has approved. In turn, Penn Water is entitled to ob¬ 
tain from Baltimore Company steam-generated energy in 
excess of the latter’s own requirements up to the limit of its 
available generating capacity. This contract, according to 
its terms, is to continue in force until midnight, April 22, 
1980. j 

Pursuant to the provisions of the supplemental agree¬ 
ment of June 1, 1931, as modified by an agreement of Sep¬ 
tember 29,1939, Baltimore Company undertakes to pay] on 
the basis of a formulated power bill, all of Penn Water’s 
operating expenses plus a specified return. 

The reference to Penn Water’s entitlement from Safe 
Harbor relates to a fifty-year agreement of June 1, 1931 
wherein Safe Harbor agreed with the Baltimore Company 
and Penn Water (and the latter inter sese) that in return 
for a combined annual payment (in monthly installments 
which would yield to Safe Harbor, after operating expenses 
(including taxes and depreciation), a specified rate of re¬ 
turn, the latter companies should be entitled to all of the 
capacity and energy available from the former’s [8] |ix- 
unit development in the ratio of two-thirds (to Baltimore 
Company) and one-third (to Penn Water). 8 The foregoing 
contracts with their amendments are sometimes referred to 
as system foundation contracts. 

8. The payment constituting the obligation of Baltimore Company jand 
Penn Water is prorated between those parties in the ratio of their capacity 
and energy entitlements (the contract proportion) and remains unaffected by 
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Following a subsequent long-term agreement between 
Baltimore Company and PEPCO, of June 16, 1932, Penn 
Water also contracted with Baltimore Company and Safe 
Harbor to deliver or have delivered to PEPCO at the lat¬ 
ter’s Takoma Park (Md.) Substation, such power and 
energy as might be delivered to Penn Water for the pur¬ 
pose, and stipulated that the Takoma Park Substation 
should become an additional delivery point under the agree¬ 
ment of June 1, 1931. This interconnection was designed 
to provide PEPCO with firm peak service, additional power 
and energy needed by the Railroad at Benning (D. C.), and 
hydro and steam economy flow interchange, as well as to 
provide Baltimore Company with steam economy flow and 
to enable Baltimore Company and PEPCO to coordinate 
their system planning and investments in generating and 
transmission facilities. 9 

[9] Electric power and energy sales to the Railroad are 
made under a contract dated September 2, 1931, by and be¬ 
tween the Railroad, Baltimore Company, Penn Water, and 
Safe Harbor, PEPCO becoming a party under a supple¬ 
ment of August 15, 1934. The contract covers delivery of 
the Railroad’s entire 25-cycle, single phase, electrification 
requirements on the latter’s main-line from Perryville 
(Md.) to Washington (D. C.), on its Philadelphia division 
between Thorndale (Pa.) and Harrisburg (Pa.) and on its 
Columbia and Port Deposit line from Columbia (Pa.) to 
Perryville (Pa.), together with the furnishing of certain 
special equipment and facilities. This contractual supply 
is delivered at Conestoga Substation (Safe Harbor), Fish- 


the amount of power actually received by either. Safe Harbor later agreed 
(1939) to install an additional 25-cycle generator and cable to Conestoga Sub¬ 
station, to provide for increased power and energy requirements of the Rail¬ 
road. the entitlement of two-thirds to Baltimore Company and one-third to 
Penn Water being applied to the capacity and energy to be available from 
this unit. Safe Harbor is committed not to contract to supply power and 
energy from additions to its plant to any other party without the consent of 
Baltimore Company and Penn Water. 

9. The agreement between Baltimore Company and PEPCO is for a term 
ending September 30, 1960. Bv supplement of August 15. 1934. the tie-in 
capacity between the two companies was increased (for greater emergency 
assistance and increased volume of economy flow interchange) by an addi¬ 
tional interconnection over the Railroad right-of-way. 
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ing Creek (Pa.), Conowingo (Md.), Perryville (Md.), pad 
Benning (D. C.), under the specific terms of the contract 
and subsequent designation. 10 The Railroad provides 
transmission facilities between Perryville and Baltimore 
for supply of its lines south of the Baltimore tunnels and 
a part of a 110 kv circuit between Baltimore and Benhing 
for the general transmission use of the supplying com¬ 
panies, including Baltimore Company and PEPCO. By a 
later agreement dated June 22, 1938, between the Railroad, 
Philadelphia Electric Company (Philadelphia Company), 
Baltimore Company, Penn Water, and Safe Harbor, provi¬ 
sion was made for regular and constantly maintained par¬ 
allel operation through the power transmission lines of the 
Railroad and connections therewith at Perryville (Pa.) iind 
Thorndale (Pa.), 11 and for the cooperation of the partiei in 
securing flexibility of power [10] supply, the best utiliza¬ 
tion of single-phase generating capacity available in the 
systems of the several contracting electric companies, and 
the shifting of loads. 12 

Penn Water is further committed to supply firm enefgy 
to Metropolitan Edison Company (Metropolitan Compaiky) 
at York (Pa.) in the amount of 20,000 kw, subject to cer¬ 
tain provisions for the increase or decrease of the amount 
and the limitation of hourly amounts; 13 to supply the fen- 
tire electrical power and energy requirements of Philadel¬ 
phia Company within a defined territory in the Coatesvjlle 
(Pa.) area; to supply, under certain conditions, all of Pehn- 
sylvania Power & Light Company’s (PP&L’s) Lancaster 
25-cycle and 60-cycle load requirements (Lancaster Co., 

10. Under the contract the Railroad may be billed for “additional lofeid” 
upon either a metered or computed basis. 

11. Philadelphia Company supplies the Railroad in the Philadelphia afea. 

12. As of the date of this agreement, June 22, 1938, the firm single phase 
capacity of Philadelphia Company was 134,350 kw and of the other electric 
companies. 50.000 kw. 

13. The 20,000 cannot be adjusted by more than 10,000 kw either w*ay. 
and the hourly amount of energy Penn Water is required to deliver is equal 
to the hourly integrated generation at Holtwood and Safe Harbor in excess 
of 50.000 kwh per hour, multiplied by the ratio of the foregoing firm power 
obligation to the rated effective capacity of Holtwood and Safe Harbor, Ijess 
50,000 kwh, but never less than Metropolitan Company’s requirements abbve 
the latter’s steam line. 
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Pa., and adjacent areas), 14 coupled with a contingent obli¬ 
gation to meet a limited deficiency in PP&L’s firm load 
carrying capacity for its Harrisburg area and provide a 
supplementary secondary capacity service. 

[11] Penn Water interchanges energy and capacity with 
Metropolitan Company on a steam and hydro economy 
basis as well as for emergency purposes; on an emergency 
basis with Philadelphia Company in the Coatesville (Pa.) 
area; and on a steam and hydro economy and an emergency 
basis with PP&L. Under certain flexible provisions of the 
contract with PP&L, Penn Water may be required to de¬ 
liver, during times of high river flow, an additional amount 
of 25-cycle and 60-cycle power and energy equal to 20% 
of the Lancaster Load requirement, if Penn Water is able 
so to do. 

Finally, on the bases of an interdependent agreement 
associated with the Railroad parallel operation agreement, 
already mentioned, Penn Water exchanges with Philadel¬ 
phia Company through the Railroad’s metering points at 
Perryville (Pa.) and Thorndale (Pa.) energy, on economy 
(intentional), unintentional, and emergency bases. 

Penn Water’s foregoing contracts comprise all of 
those under which there is transmitted and sold the en¬ 
ergy generated by Penn Water or purchased by it, or 
otherwise acquired by either of the Respondents (Penn 
Water and Transmission Company) in this proceeding. 
While Safe Harbor is a party to several of the contracts, 
its position in the PP&L and Philadelphia Company con¬ 
tracts is a nominal one, 15 involving a legal technical¬ 
ly. Since interconnection of the Lancaster area with PP&L’s main system, 
during days of low flow, the on-peak obligation may be reduced 20%. The 
supply of 4,000 volt service for a portion of the territory of the former 
Pioneer Electric Light Company is billed separately. What is here set forth 
is Penn Water’s obligation under what is known as Option A. 

15. Safe Harbor is not a contract payee under the Railroad agreement, 
nor under the Coatesville and Lancaster agreements wherein Penn Water is 
a party with the Philadelphia Company and PP&L respectively; while a party 
to the parallel operation agreement between the Railroad, Philadelphia Com¬ 
pany, Baltimore Company, and Penn Water, no rates as to it are there in¬ 
volved. It is no longer a party to the York contract with Metropolitan Com¬ 
pany. Indeed, the Coatesville and Lancaster agreements provide that Phila¬ 
delphia Company and PP&L, respectively, may deal with Penn Water in all 
respects as if it were the only party contracting with it. 
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ity, 16 which has no bearing or effect upon the operations of 
the system. 

[12] Jurisdiction. j 

Respondents challenge this Commission’s authority to 
regulate any of Penn Water’s rates 17 under provisions of 
Part I which deal with “licensees’ ” rates, or Part II \fhich 
deal with those of “public utilities”. Certain aspects of 
that challenge permit a simpler discussion if the Commis¬ 
sion’s authority under Part II is considered first. 

Authority Under Part II. 


I 

One of Respondents’ contentions is that the Commis¬ 
sion is without authority under Part II “because its con¬ 
ditional authority under Part I of the Act is exclusive of 
its authority under Part II.” In substance, the argument 
is that a Part I “licensee” cannot be a “public utility” 
under Part II, and that a licensee’s interstate wholesale 
rate may be regulated by the Commission, if at all, Only 
under Part I. The essentials of this argument we con¬ 
sidered and rejected in Safe Harbor Water Power Corpora¬ 
tion (5 FPC 221, 235-237). Our views expressed therO re¬ 
main unchanged and need not be repeated here. We turn 
then to consider the remaining aspects of the question 
whether the provisions of Part II apply here. 

The rate provisions of Sections 205 and 206 of Paift II 
apply only to a “public utility”, defined in Section 201 (e) 
as “any person who owns or operates facilities subject to 
the jurisdiction of the Commission under this Part.” ^uch 
facilities are specified in Section 201 (b) as facilities for 
“transmission of electric energy in [13] interstate Com¬ 
merce” or for “sale of electric energy at wholesale in} in¬ 
terstate commerce”, with certain exceptions which i}eed 


16. Involving possible savings in the Pennsylvania gross receipts tax. 

17. Transmission Company has no separate rates. See supra, p. 1. 
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not be discussed here beyond reiterating that the provision 
of 201 (b) relating to State authority over the exportation 
of hydro electric energy is inapplicable. Safe Harbor 
Water Power Corporation, 5 FPC 221, 235. Section 201 
(c) provides that “electric energy shall be held to be trans¬ 
mitted in interstate commerce if transmitted from a State 
and consumed at any point outside thereof * * V’ Sec¬ 
tion 201 (d) defines a “sale of electric energy at wholesale” 
as “a sale of electric energy to any person for resale.” 

We must determine, therefore, whether the facilities 
owned and operated by Respondents bring them within 
these definitions. The record shows that Respondents own 
transmission facilities which transmit electric energy from 
Pennsylvania to Maryland and from Maryland to Pennsyl¬ 
vania, that such electric energy included energy generated 
in each of such States and consumed outside thereof, and 
that these facilities are used to effect the sale of electric en¬ 
ergy by Penn Water to Baltimore Company. The facilities 
in Pennsylvania are owned by Penn Water and in Maryland 
by Transmission Company. Among these facilities are two 
220 kv lines from near the Safe Harbor plant to points near 
Baltimore Company’s Riverside and Westport substations 
and PEPCO’s substation at Takoma Park, Maryland, and 
a 66 kv line from Penn Water’s Holtwood plant to Trans¬ 
mission Company’s Highlandtown substation at Baltimore, 
Maryland, where interconnection is made with the facilities 
of Baltimore Company. Energy generated at the Safe 
Harbor plant, the Holtwood plant, or obtained by inter¬ 
change with Penn Water’s Pennsylvania customers, is 
transmitted from within Pennsylvania over these facilities 
and consumed outside thereof by customers of Baltimore 
Company and by customers of PEPCO. 

[14] Beyond any doubt, the foregoing facilities of both 
Respondents are “transmission” facilities of the type pre¬ 
scribed in Section 201 (b), and make it unnecessary to 
enumerate additional facilities of the same nature. It is 
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equally clear that those facilities are also used for salqs by 
Penn Water for resale. 18 j 

Whether such sales are sales “in interstate (jjom- 
merce”, however, presents a different problem. Nowhere 
does the Act define what constitutes a “sale in interstate 
commerce”. Nor is there any provision which makes the 
meaning of that term dependent upon identification olf all 
or a designated percentage of the energy sold, as energy 
llowing interstate. Congress thus left for determinatioh by 
the Commission and the courts whether a particular pale 
is one “in interstate commerce”. Although conceding this 
to be so, Respondents deny that Penn Water’s sales tq its 
Pennsylvania customers can be considered sales in inter¬ 
state commerce because each includes varying amounts of 
energy which does not cross the State line. 

The central fact disclosed by the record about Penn 
Water’s sales in Pennsylvania is that they are not sales of 
the output of Penn Water’s own plant, but sales of output 
of the integrated and coordinated interstate electric system 
of which Penn Water’s facilities are an integral part. 
Penn Water’s plant contributes to that output, such e|on- 
tribution, like those of Safe Harbor and Baltimore Com¬ 
pany, being determined by the best use the system ban 
make of the plant’s capabilities. 

[15] The record shows that this system operates in the fol¬ 
lowing manner. The Safe Harbor plant generates both 
60-cycle energy and 25-cycle single phase energy. 19 ^he 
60-cycle energy is transmitted to Baltimore and to a pcjint 
near the Takoma Park, Maryland, substation on the tjwo 
220 kv lines referred to above and, at times, energy gipn- 
erated by Baltimore Company or PEPCO is transmitted on 

18. Such sales are Penn Water’s sales to Baltimore Company and to Fjenn 
Water’s Pennsylvania resale customers. The sale to the Pennsylvania Rail¬ 
road is not a sale “for resale”. Accordingly, our discussion at this pbint 
relates only to Penn Water’s sales to its Pennsylvania resale customers and 
to Baltimore Company. 

19. The reference to energy of a particular frequency and phase (c. g., 
“25-cvcle single phase”) is intended as a convenient method of designating 
the frequency (cycles per second) at which the energy is transmitted and 
phase at which the particular circuit is designed to be operated. 



52 


Exhibit D to Petition for Review 


these lines in the opposite direction to Safe Harbor. The 
60-cycle energy thus received from Maryland, together with 
that generated at Safe Harbor, is delivered to Penn Water 
near the Safe Harbor plant and is transmitted by Penn 
Water over its two 66 kv circuits (Nos. 692 and 693) to 
Donegal Tap (Pa.) and to Lehman Farm (Pa.) in part for 
delivery to PP&L’s lines and in part for delivery over two 
66 kv circuits (Nos. 15 and 16) to Holtwood. The energy 
so delivered at Holtwood is sometimes, in whole or in 
part, energy received at Safe Harbor from Baltimore and 
Takoma Park, Maryland. It is thereafter delivered, with 
energy^operatetP~at Holtwood (hydro and steam), to 
Philadelphia Company (Coatesville, Pa.), Metropolitan 
Company (York, Pa.) or PP&L (Lancaster, Pa.), via Cir¬ 
cuit No. 18. At times it is also in part converted to 25-cycle 
three phase energy and transmitted and delivered to 
PP&L (Circuit No. 3) or to Baltimore Company at High- 
landtown substation, or to both. Some of the 60-cycle 
energy received at Safe Harbor from Maryland over the 
220 kv circuits is at times converted at Safe Harbor to 25- 
cycle, singe phase, for Railroad use. 

The 25-cycle single phase energy generated at Safe 
Harbor, and that available through its frequency changers, 
is delivered at Penn Water’s adjacent Conestoga substa¬ 
tion, from 'which it is re-delivered to [16] the Railroad for 
railroad purposes or for interchange at Thorndale (Pa.) 
wdth Philadelphia Company, or is transmitted over Re¬ 
spondents’ 132 kv four circuit line for delivery to the Rail¬ 
road for railroad purposes at Fishing Creek (Pa.), Cono- 
wingo (Md.) and Perryville (Md.) or for interchange at 
Perryville with Philadelphia Company. 

Penn Water generates both 60-cycle energy, and 25- 
cycle three phase energy at its Holtwood plant. The 60- 
cycle energy, and energy from other system sources, is de¬ 
livered to Philadelphia Company, Metropolitan Company 
or PP&L or is converted into 25-cycle three phase energy. 
Part of the Holtwood 60-cycle energy at times is delivered 
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through circuits Nos. 15 and 16 to PP&L at Lehman F^rm 
or Donegal Tap; part is at times transmitted to Safe ^ar¬ 
bor where it is further transmitted with other energy on 
the 220 kv lines to Baltimore or Takoma Park, Maryland; 
and part is at times converted to 25-cycle single ph^se 
energy at Safe Harbor and delivered to the Railroad facili¬ 
ties as described above. 

Penn Water’s 25-cycle generation is delivered to 
PP&L, some is at times converted to 60-cycle at Holtwojod, 
and the remainder is transmitted over the four 66 kv cir¬ 
cuits to Transmission Company’s Highlandtown substation 
at Baltimore where it is delivered to Baltimore Company. 
The Highlandtown substation at times also receives frbm 
Baltimore Company a smaller amount of 25-cycle energy 
which is transmitted to Holtwood where it is delivered to 
PP&L or is converted to 60-cycle energy and delivered by 
Penn Water, to Safe Harbor or to the Pennsylvania cjas- 
tomers. 

It can be seen from the foregoing description of the 
operations of the facilities of Penn Water, Transmission 
Company, Safe Harbor and Baltimore Company that elec¬ 
tric energy from the numerous system sources is available 
for consumption at any point on their combined facilities. 
Their power resources and transmission facilities are thjus 
operated as an integrated and coordinated electric systepi, 
and all of Respondents’ [17] facilities are integral parts of 
that system. The system foundation contracts referred to 
above (supra, pp. 7-8), governing the operation of the sys¬ 
tem, were designed to facilitate this completely inte¬ 
grated operation of system generating and transmitting 
facilities. That purpose found expression in the Supple¬ 
mental Agreement of June 1, 1931, Article VIII of whifjh 
reads in part as follows: 

“It is the intent among other things of this lobg 
term agreement to encourage the maximum coopera¬ 
tive utilization of the power and energy entitlements 
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and resources and other facilities of the parties hereto 
to the end that the joint use of their property and 
equipment shall give the greatest practical benefit to 
the public, and that all duplication of investment, and 
all unnecessary operating and maintenance costs, shall 
be avoided except such as would contribute toward the 
maintenance and improvement of the high standard of 
service rendered. The parties hereto shall cooperate 
to the fullest extent in the selection of the most suit¬ 
able equipment in the co-ordination of their investment 
programs for additional generating capacity, trans¬ 
mission and tie-in facilities, etc., and shall so conduct 
their operations that economic interchange of power 
and energy during the different hours of the day, the 
seasons of the year, and over more prolonged periods, 
shall be encouraged in every possible way.” 

Contributing to the accomplishment of complete integra¬ 
tion and pooling of the system’s power resources are the 
provisions for over-all compensation to Penn Water and 
Safe Harbor without regard to the amounts delivered or 
the points at which delivery is made. 

As a result, the direction of energy flows crossing the 
Pennsylvania-Maryland State line is governed principally 
by the volume of river flow. In general the flow of energy 
is south from Pennsylvania toward Maryland at all times 
during the spring months when the river is high. During 
the rest of the year the practice is to generate energy at 
the hydro plants of Penn Water and Safe Harbor so as to 
assist Baltimore Company in carrying its peak loads dur¬ 
ing the day, but at other hours and during weekends to stop 
hydro generation so as to allow the [18] ponds to refill. At 
these times the flow of energy tends to be to the north. 
However, the direction of the flow on the lines crossing the 
State boundary may change frequently according to the 
needs of the consumers in Pennsylvania or Maryland. 

In this manner energy crossing the State boundary, 
with other system energy, is used to fulfill system require- 
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ments. There result times when system energy generated 
in Pennsylvania is used, mixed or unmixed, in meeting sys¬ 
tem requirements in Maryland. Similarly, there are oc¬ 
casions when system energy from Maryland is used, mixed 
or unmixed, in meeting system requirements in PenAsyl- 
vania. Energy flows m, across, and out of the system 
transmission network as the needs of the interconnekted 
members develop from minute to minute and day to day. 

It is accordingly evident that the operations of the [uni¬ 
fied system enterprise are completely interstate in char¬ 
acter, notwithstanding the fact that system energy trans¬ 
actions at some particular times may involve energy npver 
crossing the State boundary. The very purpose of the 
system foundation contracts was the elimination of artifi¬ 
cial barriers, such as State boundaries. In the making of 
sales of system energy, such as those by Penn Water to its 
Pennsylvania utility customers, no distinction is madej be¬ 
tween energy crossing a State boundary and that which 
does not. Likewise, title to energy flowing on the system 
is of no significance among the companies comprising the 
system since they physically function as one enterprise and 
since the compensation features of the system contracts are 
so designed as to render considerations of title unim- 
portant. 

In the light of the foregoing facts, each of Penn 
Water’s sales in Pennsylvania is clearly a system transac¬ 
tion of a character wholly [19] interstate even though at 
times it involves varying amounts of energy never crossing 
the State boundary, sometimes unmixed and sometimes 
mixed with out-of-state energy. In short, Penn Water is 
selling interstate system energy to purchasers outside the 
system. Such sales are sales 11 in interstate commerce ’ ’L 

The sale by Penn Water to Baltimore Company is hlso 
“in interstate commerce”, but all of the energy thus 4old 
crosses the State line. This latter sale is an intra-system 
transaction between two integral corporate parts of the 
system enterprise, which transaction is ancillary to the cjon- 
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summation of sales of system energy by Baltimore Com¬ 
pany to purchasers outside the system, such as PEPCO, or 
in enabling Baltimore Company’s use of that energy for 
delivery and sale to its resale customers. 

The principles by which the foregoing conclusions are 
reached do not differ from those which must be applied in 
determining the character of Safe Harbor’s sale of its out¬ 
put. With respect to that sale, the United States Court 
of Appeals for the Third Circuit has pointed out that Safe 
Harbor operates “as part of a large integrated interstate 
electric system” and sells all of its electric output, which 
“must be treated as an integrated whole”, to “its two 
parent companies”, Baltimore Company and Penn Water 
(Safe Harbor Water Power Corporation v. Federal Power 
Commission, 124 F. 2d 800, 802-803, 807). The energy sold 
by Safe Harbor, like that sold by Penn Water to its Penn¬ 
sylvania resale customers, includes varying amounts of 
energy which never crosses a state line. All are neverthe¬ 
less sales “in interstate commerce”. And, incidentally, 
Safe Harbor’s sale is like Penn Water’s sale to Baltimore 
Company in that both are intra-system transactions. 

[20] From what has been said, it clearly follows that facili¬ 
ties owned and operated by Respondents include facilities 
used for “the transmission of electric energy in interstate 
commerce” and for “the sale of electric energy at whole¬ 
sale in interstate commerce”. Each Respondent is thus a 
“public utility” within the meaning of that term as used in 
Part II. It is also evident that Penn Water’s sales to its 
Pennsylvania resale customers and its sale to Baltimore 
Company are all sales “subject to the jurisdiction of the 
Commission” within the literal terms of Sections 205 and 
206. 

Respondents nevertheless contend that the Commission 
is without authority over the rate charged for the sales to 
PP&L, Philadelphia Company and Baltimore Company, 
claiming that such rates “are joint rates over which this 
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Commission has no jurisdiction”. 20 This claim apparently 
rests upon the fact that Safe Harbor is a nominal party to 
Penn Water’s contracts with PP&L and Philadelphia Coin- 
pany and upon the coordinated nature of operations of the 
integrated system. Both points may be conceded, but it 
does not follow that the rates involved are “joint” in any 
sense which removes them from this Commission’s regu¬ 
latory jurisdiction in this proceeding. In the first plaqe, 
Safe Harbor sells its entire output to Penn Water aid 
Baltimore Company and having received payment therefbr 
constituting its entire revenue, it cannot sell any part of it 
to Penn Water’s Pennsylvania customers. And while the 
[21] system operations are coordinated, the compensation 
features of the contracts by which Safe Harbor and Pehn 
Water sell to Baltimore Company clearly refute any sug¬ 
gestion of “joint rate”. Indeed, the record is replete with 
evidence, much of it supplied by Penn Water, which sho^s 
this “joint rate” contention to be wholly without substance. 

Finally, Penn Water contends that its rates apply npt 
only to energy but, indivisibly, to capacity services, trans¬ 
mission services, frequency control, power-factor coopera¬ 
tion, use of special facilities, and other services, as well qs 
energy, and that this Commission’s jurisdiction is limited 
to rates and charges relating only to the sale of “energy)” 
in a strictly limited, technical sense. But all of these othbr 
so-called services are usual incidents of the wholesale sale 
of energy and many of them involve no segregable costs qf 
service. The rates here involved, however they may be at¬ 
tributed to energy, capacity, and the other incidents re¬ 
ferred to, are clearly within the scope of the statutory 


reference to “rates and charges * * * for or in connection 
with the • * * sale of electric energy subject to the juris¬ 
diction of the Commission” (Section 205 (a)) and to “any 


I 

20. Significantly, Respondents do not contend that Penn Water’s raltc 
to Metropolitan Company is “joint”. Though Safe Harbor, which was formerly 
a nominal party to that contract is not now a party, the real situation thelre 
is precisely the same as that involved in Penn Water’s contracts with PP&L 
and the Philadelphia Company where Safe Harbor is a nominal party. 
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rule, regulation, practice or contract affecting such rate, 
charge, or classification’’ (Section 206 (a)). We perceive 
nothing in Respondents ’ sales for resale to take them out¬ 
side the scope of the regulation provided by Congress. 

Authority under Part 1. 

Respondents challenge the Commission’s authority un¬ 
der Part I, claiming that the facts necessary to exercise of 
our jurisdiction under [22] Section 19 or Section 20 are not 
shown of record. 21 Since Section 19 deals with intrastate 
rates, our attention here may be confined to Section 20. For 
we have already seen that Penn Water’s operations are all 
integral activities of the unified interstate systems, and its 
sales are sales in “interstate commerce”. 22 

Respondents argue that this Commission has no au¬ 
thority over its interstate wholesale rates, absent a finding 
that the States [23] directly concerned—Maryland and 
Pennsylvania—are “unable to agree” on those rates, and 
that such a finding cannot be made on the record. How¬ 
ever, the record shows that the Commissions of both States 
actively intervened, and during the course of such partici¬ 
pation and in the briefs of their respective counsel, clearly 
demonstrated that their positions are irreconcilable and 
that they are “unable to agree.” Accordingly, we ex¬ 
pressly find that the States are “unable to agree.” 


21. Respondents apparently take the position that Penn Water must be 
treated as a licensee under Part I. Our order requiring Penn Water to apply 
for a license was sustained on review ( Pennsylva?iia Water & Power Com¬ 
pany v. Federal Power Commission, 123 F. 2d 155, certiorari denied 315 
U. S. 806). Though no license has yet been issued (sec Re Pennsylvania 
Water & Power Company, 4 FPC 426; idem, 4 FPC 500), it is entirely 
proper that Penn Water be treated as a licensee for rate-making purposes. 

22. We confine our inquiry concerning jurisdiction under Part I to Penn 
Water’s sales to its Pennsylvania resale customers and to Baltimore Com¬ 
pany. Although Penn Water’s retail deliveries to the Pennsylvania Rail¬ 
road in Pennsylvania are deliveries in interstate commerce they are made under 
a contract which provides for deliveries in both Pennsylvania and Maryland 
by Penn Water and Baltimore Company. By a separate agreement among 
themselves, to which the Railroad is not a party. Penn Water and Baltimore 
Company have agreed upon a division, at the State boundary, of their de¬ 
liveries, and a division of the revenue received. Nevertheless, the record here 
provides an adequate basis for a determination of Penn Water’s costs in per¬ 
forming the service it renders under the contracts. See infra, p. 166. 
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Is Section 20 Repealed by Implication? Here, as in 
the Safe Harbor proceeding (5 F. P. CT. 221), the contention 
has been advanced that a Part I licensee cannot be regu¬ 
lated under Part II. We have found that Penn Water 
must be treated as a Part I “licensee’’ for rate-making 
purposes, and that it is a “public utility” under Part II. 
Accordingly, if Section 20 be construed to confer upon :he 
states a priority of jurisdiction over the interstate whole¬ 
sale rates of a licensee-public utility, the conflicting part of 
Section 20 must be considered repealed by implication, or 
it must be given a construction avoiding conflict. We re¬ 
affirm and need not repeat our discussion of this problem 
in the Safe Harbor proceeding (5 F. P. C. 231, 239-24^). 
Here, as there, we conclude that whether Section 20 may 
be given an interpretation avoiding conflict (p. 242) 

“• * * or whether the conflicting part of that sec¬ 
tion be deemed repealed by implication, the finding tljiat 
the States are unable to agree is not a necessary condi¬ 
tion precedent to our authority under that section, for 
the rates here in question, being interstate wholesale 
rates held beyond the regulatory power of fhe States 
in the Attleboro case, supra, the condition of section 20 
would be inapplicable. Our jurisdiction, therefore, 
would not be dependent upon our finding that IJhe 
States are unable to agree.” 

[24] Due Process. 

On reviewing the entire record in this proceeding we 
think it is clear that Respondents have had a fair hearing 
on adequate notice. 

The scope of the subjects and issues involved wefre 
clearly set forth in the Commission’s orders instituting a|id 
enlarging the investigation herein and fixing the date of 
hearing. The detailed position of the Staff with respect to 
these subjects and issues, as developed during the couijse 
of the Staff’s investigation, were set forth by Staff’s cohn- 
sel in his opening statement, and at other times during the 
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course of the hearing. There is not the slightest evidence 
that Respondents were unable to prepare their case because 
of any alleged vagueness in the specification of issues, and 
it may be noted that not a single witness presented by them 
had to or did condition his testimony upon what the posi¬ 
tion of the Staff might or might not be. 

Nor were Respondents deprived of an adequate oppor¬ 
tunity to present their evidence or to cross-examine adverse 
witnesses. Kespondents’ counsel had from 6 to 11 months, 
after direct testimony on Staff’s case in chief, to prepare 
cross-examination of Staff’s witnesses, and from 1M> weeks 
to 1 month, after service of Staff’s prepared rebuttal testi¬ 
mony, to prepare cross-examination with respect thereto. 
Further, counsel had from 2 weeks to 11 months, after the 
date Staff witnesses left the stand, to prepare testimony 
and evidence in rebuttal of Staff witnesses, as well as ample 
time in which to prepare and present evidence rebutting 
Staff’s rebuttal. 

The exclusion of evidence of reproduction cost, as well 
as cost in present dollars and cost of a substitute plant, was 
entirely proper on basis hereinafter stated. Kespondents 
fail to show that they have been prejudiced by any sub¬ 
stantial error in any ruling of the Examiner excluding 
evidence. 

The record in this proceeding, therefore, does not sup¬ 
port Kespondents’ claim of not having had ample notice 
and not having had a fair trial. 

[25] Electric Plant—Rate Base. 

In the determination of a rate base there is involved 
the investment in property used and useful in public serv¬ 
ice, consideration of accrued depreciation, and an allow¬ 
ance for working capital. 

Evidence was received in this proceeding as to Re¬ 
spondents’ electric plant in service as of December 3 (sic) 
[31], 1945, both as reclassified by Respondents in their 
original cost studies and as adjusted by the Staff during 
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the course of the Staff’s examination of Respondents! ac¬ 
counts and records in preparation for the hearing herein. 
Evidence was received later in the proceeding, in the form 
of exhibits, projecting the foregoing amounts of electric 
plant in service to December 31, 1946. 

Respondents also offered evidence as to (I) the cost of 
reproducing their properties as of December 31, 1945, (2) 
the cost as of the same date of producing a modern bub- 
stitute plant therefor, located at the same place and capable 
of rendering the same service as Respondents’ prebent 
facilities, and (3) the original investment in Respondents’ 
properties stated in terms of the purchasing power of the 
dollar in 1945. 

The evidence embraced in the foregoing offers was 
properly excluded by the Examiner. None of this excluded 
evidence is necessary for rate making purposes and hone 
of it would aid the Commission in the determination of ]ust 
and reasonable rates. Further, as all of such evidence fwas 
offered to show “fair value” in excess of actual legitimate 
original cost, and consequently in excess of “net invest¬ 
ment”, such evidence, had it been received, would be Use¬ 
less for rate making purposes [26] under Part I of the Act 
by express provision of Section 20 thereof. 23 

Electric Plant in Service. 

Respondents’ Electric Plant in Service 24 as of Decem¬ 
ber 31, 1945 totalled (per books) $38^584,232.13. The Staff 
proposes the exclusion of a net amount of $5,663,493.9() of 
this total for rate base purposes leaving an adjusted hilec- 
tric Plant in Service in the amount of $32,920,738.23. Inur¬ 
ing the course of the Staff’s field examination and the hear¬ 
ing proceedings, Respondents conceded certain proposed 
adjustments in the net amount of $2,208,902.0$ leaving in 
issue a balance of $3,454,591.82. Deducting from jthis 
balance $75,722.25 proposed by the Staff for reclassification 

23. In the Matter of Safe Harbor Water Power Corporation (IT-5914, 

1946) 5 FPC 220. 243-244. .... . 

24. Electric Plant in Service as used in this opinion embraces Elejctric 
Plant in Service and in Process of Reclassification as used in the exhibits in 
this proceeding. 
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to Plant Held for Future Use but claimed by Respondents 
for inclusion as a part of the rate base, the amount con¬ 
sidered in dispute at this point totals $3,378,869.57 25 and is 
composed of the following items: 

[27] 

1. Claimed value of McCall 
Company common stock 
(par $100) issued allegedly 
for land and water rights 
or organization: 

Issued to Hutchinson, 

18,840 shares (5) $25 $ 471,000 

Issued to Harlow-McGaw, 

1,000 shares @ $25 25,000 

Issued to C. D. Pullen, 

150 shares @ $25 3,750 

Issued for Organization, 

10 shares @ $25 250 $ 500,000.00 

2. Claimed value of McCall 
Company stock allegedly 
issued to Harvey Fisk & 

Sons for management serv¬ 
ices (% of value of 1,875 
shares preferred and 

17,537% shares common) 199,570.31 

3. Stock issue expense: 

Penn Water stock 
expense $ 81,906.59 

Alleged McCall Com¬ 
pany bond expense 
claimed applicable to 
Penn Water stock ex¬ 
changed for McCall 

Company bonds 331,703.15 413,609.74 

25. I. e. $5,663,493.90 less $2,208,902.08 less $75,722.25 or $3,378,869.57. 
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4. Claimed value of 5,000 
shares of Penn Water com¬ 
mon stock at $60 allegedly 
issued to Aldred for man¬ 
agement services (11/1/08 
to 11/1/12, prorated to 
period 11/1/08 to 10/1/11) 

5. Interest during construc¬ 
tion by McCall Company 
and Penn Water 

6. Expenditures during Mc¬ 
Call Company’s “cessa¬ 
tion period” 

7. Promotion expense, Penn 
Water 

8. Credit for property trans¬ 
ferred by McCall Company 

9. Profit on property sold by 
Penn Water 

10. Flashboard development 
expense 

11. Roller dam investigation 
expense 

12. Charges to flowage basin 
account: 

Period 1910-1924 
Period 1925-1936 


218,75|).00 

1,201,36(3.57 

143,98^.46 

29,60i.59 

37,06^.98 

119,94^.20 

44,961.06 

4,793.91 


$150,346.87 

27,283.37 


177,630.24 


13. Survey of storage reservoir 
sites 

14. Cost of land acquired from 
affiliate 

15. Cost of defending title to 
Mill tract 


12,420.77 


24,151.83 

1,42^.42 
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16. Conowingo backwater liti¬ 
gation expense 

17. Expense incurred on trans¬ 
mission line built by others 

18. Expense incurred on sub¬ 
station built by others 

19. Loss on materials and sup¬ 
plies 

20. Cash not accounted for 

21. Susquehanna Contracting 
Company expense 

22. Construction fee charged 
Holtwood Power Company 
(Affil.) 

23. Organization expense of 
Holtwood Power Company 
(Affil.) 

24. Tower foundations abandoned 

25. Items previously charged 
to operating expense or 
to the depreciation reserve 

26. Contribution to Holtwood 
Church 

27. River coal marketing expense 

28. Value of McCall Ferry 
Company stock acquired 
from Hutchinson 

29. Miscellaneous items in 
plant account proposed for 
elimination by Respondents 


39,301.46 

12,459.23 

5,668.48 

13,033.04 

130.99 

6,621.85 

50,194.73 

17,875.34 

3,595.95 

96,116.84 

1,400.00 

6,132.41 

( 200 . 00 ) 

(2,731.83) 


$3,378,869.57 




Exhibit D to Petition for Review 


65 


[28] Control of the McCall Company and Distribution of 

its Stock. 

Before taking up the respective items of claime^ cost 
comprising the total of $3,378,869.57 in dispute, considera¬ 
tion will be given to the questions, common to Items 1, 2 
and $331,703.15 of 3, above, of whether certain McCall 
Company stock was distributed in payment for services 
and properties, as Respondents claim, and of whether 
Harvey Fisk & Sons, one of the alleged recipients, obtained 
exclusive control of the McCall Company so that the! dis¬ 
tribution of the stock to the other principal alleged re¬ 
cipients, after it obtained such control, can be treated as 
arm’s length transactions not subject to the no-profi^s-to- 
affiliates rule. As we have recently reiterated, it is inbum- 
bent upon the licensee under the Act to show, with respect 
to property acquired from an affiliate, that the amount it 
claims as cost was cost to the affiliate, not profit. Minne¬ 
sota Power & Light Company, decided September 2, 1948, 
Opinion No. 167, Project No. 346, and cases there citeci (p. 
8, et seq., mimeographed copy); compare St. Croix i'alls 
Minnesota Improvement Company, et al., 3 F. P. C. 3, ^7-29 
(dissenting opinion). 

The project was conceived by Cary T. Hutchinson, who 
later acted in the capacities as Director and Chief Engineer 
of the McCall Company. His preliminary and promotional 
activities covered a four-year period, culminating, in the 
Spring of 1905, in the completion of financial arrangements 
for a 155-foot dam (increased in June 1906 to 165 f^et), 
with 50,000 horsepower installed, and the incorporation of 
McCall Company on April 14, 1905, to construct, own and 
operate the development. The McCall Company was or¬ 
ganized by the merger of two inactive companies previously 
incorporated by Hutchinson in 1902, and at the outset Jiad 
the same incorporators, stockholders, and directors as the 
predecessor companies, all nominees of Hutchinson and his 
associates. ! 

[29] Financing activities were initiated before the creation 
of the McCall Company by the formation of a syndicate 
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managed by H. F. Dimock (Hutchinson’s father-in-law), 
S. R. Bertron (of Bertron, Storrs & Griscom), and Charles 
F. [T.] Barney (President of Knickerbocker Trust Com¬ 
pany), and the issuance of a combined prospectus and un¬ 
derwriting agreement dated March 1, 1905, under which it 
was proposed to obtain subscriptions to $8,000,000 principal 
amount of bonds. The original syndicate, after obtaining 
subscriptions to approximately $4,000,000 of bonds (prin¬ 
cipally, or entirely by Lee, Higginson & Company and C. A. 
Coffin), enlisted and obtained the aid of Harvey Fisk & 
Sons. Negotiations with the Fisk firm resulted in the issu¬ 
ance of a bond and stock purchase agreement dated March 
25, 1905, 26 which set forth the arrangement between the 
Fisk firm, as “Bankers”, and the subscribers, severally. 
However, any arrangement agreed upon between the syndi¬ 
cate members themselves as to control of the McCall Com¬ 
pany, distribution of its stock, etc., is unknown as there 
is no available document -which discloses the terms thereof. 

There was sold at 90 cents on the dollar a total of 
$8,075,000 principal amount of bonds, including the 
$4,000,000 of subscriptions [30] obtained by the original 
syndicate and kept in force under the March 25th bond and 
stock purchase agreement. It was expressly provided in the 
March 25th agreement that the bonds sold thereunder were 
subject to Harvey Fisk & Sons’ option to repurchase all 
or any part of them from the original subscribers at the 
initial sales price (90), unaccompanied by the bonus stock, 27 

26. The March 25. 1905, bond and stock purchase agreement recites in 
part: 

“* * * the Bankers (Harvey Fisk & Sons) have been requested and 
are willing to aid in financing the said Plan to the extent of taking agree¬ 
ments from the Subscribers for the purchase of bonds and preferred stock 
of the Power Company, of acquiring the bonds and stocks for delivery 
under such purchase, and of making or procuring the loans hereinafter 
mentioned; 

♦ * * 

“No partnership or joint relation of any kind results from this agree¬ 
ment, nor do the Bankers assume any fiduciary relation of any kind, or 
any obligation to cause the plan aforesaid to be undertaken or carried 
out/’ 

27. The subscribers to the $4,000,000 subscriptions sold before execution 
of the March 25, 1905, agreement apparently received a 50% preferred stock 
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at any time up to one year after completion of construction. 
This agreement is the only contemporaneous evidence 
which refers to compensation to be received by the Fisk 
firm. None of the records of that firm relating to the Mc¬ 
Call Company financing are now in existence, and there is 
no other contemporaneous evidence showing that the [Fisk 
firm either received, or was entitled to, any compensation 
other than that hoped to be realized through the resale of 
the bonds at a price above 90. 

The issued and outstanding stock of the McCall Com¬ 
pany consisted of 50,000 shares of common and 41,165 
shares of preferred. On the basis of executed contracts 
the distribution to be made of those [31] securities wa[s as 
follows: | 

Common Preferred 

Incorporators’ Shares. 10 

Issued by Susquehanna Con¬ 
tracting Company 28 in ex- | 

change for properties: I 

Harlow-McGaw 29 . 1,000 

Pullen . 150 

Hutchinson . 48,840 4,000 

Retained by Susquehanna Con- • | 

tracting Company for bond 
subscriptions . 37,165 

50,000 41,165 

bonus with the bonds, notwithstanding the fact that the March 25th iplan 
provided for and the other subscribers received only a 45% preferred stock 
bonus. 

28. The Susquehanna Contracting Company, a paper company, was or¬ 
ganized on June 12, 1905, and the bond and stock purchase agreement of 
March 25, 1905, under which the bond subscriptions had been sold, together 
with the rights, obligations and liabilities of the Fisk firm thereunder, except 
for the Fisk firm’s option to repurchase the bonds at 90 (which it retailed), 
were assigned to the Contracting Company upon its formation. The jFisk 
firm was appointed agent to carry out the Contracting Company’s obligations 
under the March 25th agreement. There is evidence indicating that the jpur- 
pose of the Contracting Company was to relieve the Fisk firm “as a partner¬ 
ship, from any liability which might result from the financing.” 

29. Harvey Fisk & Sons and Bertron, Storrs & Griscom executed Icon- 
tracts for the purchase of the Pullen option and the Harlow-McGaw prdper- 
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[32] Respondents claim that the contract for the purchase 
of Hutchinson’s properties was merely the vehicle for dis¬ 
tributing 30,000 shares of common and 1,875 shares of pre¬ 
ferred stock to Harvey Fisk & Sons (1 7,537% shares of 
common and 1,875 shares of preferred), Bertron, Storrs & 
Griscom (7,462% shares of common) and Lee, Higginson & 
Company (5,000 shares of common). This claim is sup¬ 
ported as to Bertron, Storrs & Griscom and Lee Higginson 
& Company by the investment records of Bertron, Storrs 
& Griscom which show that firm’s receipt of 12,462% shares 
of the McCall Company common, of which 5,000 -were trans¬ 
ferred to Lee, Higginson & Company under date of Decem¬ 
ber 11, 1906, as its commission for the sale of $2,000,000 
principal amount of the McCall Company bonds. Beyond 
this there is no credible evidence to support Respondents’ 
claimed distribution. Further, since the evidence does not 
indicate the amount of bonds, if any, sold by Bertron, 
Storrs & Griscom, there is serious question as to whether 
it was intended that that firm should retain the 7,462% 
shares as compensation for services rendered. Respond¬ 
ents’ claim must be rejected insofar as it relates to Harvey 
Fisk & Sons. 

On the question of control, likewise, Respondents’ 
claim that Cary T. Hutchinson lost control of the enterprise 
in the Spring of 1905 to Harvey Fisk & Sons must be re¬ 
jected. Such credible evidence as there is leads us to con¬ 
clude that when the Fisk firm came into the financing, after 


ties on April 27th and 29th, 1905. Upon its creation the Contracting Company 
executed an agreement with the McCall Company providing for the transfer 
to the latter of the Hutchinson properties, the Pullen option, the Harlow- 
McGaw properties and $6,400,000 in cash, which cash had already been pro¬ 
vided for through the sale of bond subscriptions and a loan agreement. In 
return, the McCall Company agreed to issue to the Contracting Company 
$8,483,000 in bonds ($8,075,000 of w’hich had been sold), 41,165 shares of pre¬ 
ferred and 49,990 shares of common stock. To place the Contracting Com¬ 
pany in position to carry out its agreement with the McCall Company, the 
contracts previously executed for the purchase of the Harlow-McGaw prop¬ 
erties and the Pullen option w’ere assigned to the Contracting Company, 
which company also executed an agreement for the purchase of Hutchinson's 
properties for a stated consideration of $750,000 in cash, 4,000 shares of pre¬ 
ferred and 48,840 shares of common stock. 
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half of the bonds had been sold, the original promoters 
merely opened their ranks to an additional member and tjhat 
all thereafter shared control of the McCall Company ujntil 
it encountered financial difficulties and went into receiver¬ 
ship. j 

[33] We think it is clear that during the period from Maifch, 
1905, to December, 1908, control was shared by Hutchinson 
with Bertron, Storrs & Griscom; Lee, Higginson & Com¬ 
pany ; C. A. Coffin and Harvey Fisk & Sons as a result of a 
pooling of their interests. For one thing, all of the Alc- 
Call Company’s stock was deposited under a voting trust. 
The three trustees constituting the voting trust committee 
were H. F. Dimock, Hutchinson’s father-in-law, who ijad 
been associated with Hutchinson from the outset, and \yas 
president of the McCall Company; S. R. Bertron, of Ber¬ 
tron, Storrs & Griscom, representative of the bankers in 
the March 1, 1905, financing syndicate; and W. M. Barnum, 
a partner in the Fisk firm. Thus, each of the three inter¬ 
ests was represented in the voting trust committee. In 
case of a vacancy on the committee, the remaining two 
members could have appointed a successor. 

Additional evidence indicating that each interest 
shared in control is to be found in the fact that each w|as 
represented on the McCall Company Executive Committee, 
and, as shown by a letter dated January 19 [July 10,] 19(j)7, 
the management of the Company was in the hands of a 
committee on which was a member of each of the thfee 
banking firms and “also * * * Mr. C. A. Coffin and Mr. 
H. F. Dimock who has been interested in the project for a 
number of years.” | 

Moreover, in a letter dated June 22, 1906, fropi 
Hutchinson to Dimock, it is disclosed that Mr. Eddy of t^ie 
law firm of Simpson, Thatcher & Bartlett had ask^d 
Hutchinson “what Board of Directors shall be elected £t 
the annual meeting of the stockholders” and Hutchinson 
had told him “to re-elect the present Board of Directors, 
with one [34] possible exception.” This indication of ht 
least some voice by Hutchinson in the selection of directors 
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is unopposed by any showing that the Fisk firm controlled 
the directors. 

We find, therefore, that the McCall Company was not 
controlled solely by Harvey Fisk & Sons, but that control 
was shared with Hutchinson and the other interests. 

[35] Claimed Cash Value of McCall Company Common and 

Preferred Stock. 

Respondents claim $1,031,273.46 (comprised of $500,000, 
Item 1; $199,570.31, Item 2; and $331,703.15, part of Item 3) 
as the cash value of common and preferred stock of the 
McCall Company allegedly issued as part consideration for 
land and water rights and for services performed by the 
bankers, such claim being based upon asserted cash values 
of $25.00 and $50.00, respectively, per share for the common 
and preferred stock. 30 

None of the issued and outstanding stock of the McCall 
Company was sold for cash. In the absence of market 
quotations, Respondents’ attempt to substantiate the 
claimed cash values for the stock through statements, pre¬ 
pared in 1938 and 1939, some thirty-four years after the 
transactions in which the stock was issued, and signed by 
or attributed to four individuals, 31 not one of whom states 
that his assigned values represent the “cash value” of the 
stock in June, 1905, i. e., the date of the transactions in 
which the stock was issued, and not one of whom ever sold 
or purchased any of the McCall Company stock at those 
valuations, or at any valuation. 

[36] While Respondents assert that the statements were 
“legally admissible as secondary evidence” because “of 

30. Both common and preferred stock had a par value of $100 per share. 

31. Cary T. Hutchinson; Mr. Pliny Fisk, a former member of the Fisk 
firm; George C. Lee, a former member of Lee, Higginson & Company; and 
James E. Hopkins, of the law firm of Coudcrt Brothers. Their valuations 
ranged from $18.00 to $30.00 per share for the common stock. We do not 
think Respondents’ selection of $25.00 per share for the common stock, used 
for the purposes of their original cost claim, is supported by such valuations. 
The $50.00 valuation for the preferred stock is based upon the opinion of Mr. 
Pliny Fisk, whose firm is the only one claimed to have rendered services 
for which preferred stock was issued. 
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the death” or “physical incapacity to testify” of the 
individuals, the record contains no showing that Lee 
Hopkins were in fact unavailable because of age, healt 
other reasons. While it is true that Fisk and Hutchinson 
were dead at the time of the hearing, Respondents made no 
effort to produce the attorney who obtained the Fisk affi¬ 
davit and statement attributed by that attorney to hiisk, 
the attorney who secured Hutchinson’s purported cross 
mark to “Hutchinson’s affidavit,” or the physician yho, 
though not present at the time, prepared an affidavit to the 
effect that Hutchinson, who was then at death’s door, had 
the ability to understand the purport of his actions. [ 

As to the Hopkins affidavit, it need only be further 
stated that he admits therein that he is “not qualified to 
place a value on that stock as such * * Then, too, in the 
opinion of Respondents’ witness Gunn, of the affidavits £md 
statements obtained, Hopkins’ affidavit was the least re¬ 
liable. 

o 

Lee, in his affidavit, admits that it was “difficult” at 
that late date to place a value on the 5,000 shares of com¬ 
mon stock received by his firm, but nevertheless was of the 
opinion that his “firm would not have participated in the 
McCall Ferry proposition [37] unless they believed 
stock compensation has a total value of at least 
• * *. This would make the stock worth $25.00 per 
It was Mr. Gardiner Lane, another partner of Lee, 
son & Company, who was particularly responsible for 
firm’s financing activities in connection with the 
Company. What duties, if any, Lee had in that regard is 
shown in the record. The fact that Lee was not presented 
cross-examination as to many of the vague and 
statements contained in his affidavit; that he valued 
ices and assigned that value to stock, instead of 
mining the “cash value” of the stock, makes his 
unreliable for the purposes of determining the cash 
of the stock involved in Respondents ’ claim. 

In his affidavit, Fisk states that his recollection 
been “dimmed” as a result of the lapse of so many 
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and that “he had taken very little active interest” in the 
McCall Company enterprise. Fisk valued alleged services 
and then assigned such value to the stock he thought his 
firm might have received as compensation therefor, such 
method proceeding upon the questionable assumption that 
if the services had a certain value, the stock exchanged 
therefor had an equivalent value. Moreover, since there is 
no merit to the contention that the Fisk firm received stock 
compensation for either financial or management services, 
Fisk’s $50.00 valuation for the preferred stock and $18.00 
for the common were arrived at by valuing non-existent 
services. 

[38] In the “Hutchinson affidavit” it is stated that “the 
common stock should return a dividend of from 2% to 3% 
of its par value, which would make it worth from $20.00 to 
$30.00 per share, based on earnings alone.” Such a method 
of valuation, however, not only starts with an unestablished 
premise v but is contrary to Section 14 of the Act which ex¬ 
pressly provides that “net investment shall not include or 
be affected by # * # prospective revenues.” Furthermore, 
this assertion as to the value of the common stock is at vari¬ 
ance with, and effectively refuted by, a letter written by 
Hutchinson on January 19, 1906, in which he expressed the 
hope that 150 shares of common stock of the McCall Com- 
panv which he was giving to his two associates “before 
long will be worth something.” 

Because of the importance which Respondents attach 
to the document referred to as the “Hutchinson affidavit” 
it is desirable to set forth its history. That document is 
dated January 13, 1939, and was prepared at the request 
of Penn Water’s Chief Engineer Gunn, who was in charge 
of its accounting reclassification, and upon the basis of 
representations made by him to an attorney in Miami, 
Florida, on or about January 12, 1939 (Hutchinson died 
about four days later), or within one or two days after 
Gunn received word in Baltimore, Maryland, of Hutchin¬ 
son’s “very bad health.” Upon his arrival in Miami by 
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plane, Gunn did not confer with Hutchinson, 82 but ratter 
with Hutchinson’s [39] personal attorney, Ehinehart, wto, 
on no previous occasion had conferred with Gunn, and t|iad 
no knowledge of the early history of the Holtwood develop¬ 
ment. According to Ehinehart’s affidavit dated January 
14, 1939, he conferred with Gunn “for several days” in 
Miami; “prepared an affidavit setting forth in detail in¬ 
formation which Mr. Hutchinson was in a position to give”; 
and on January 13, 1939, “conferred with Mr. Hutchinson 
in his home * * * at which time he read to him the aforesaid 
affidavit and after due consideration Mr. Hutchinson en¬ 
deavored to subscribe his name to the instrument; that he 
was unable to do so, but then and there did affix his signa¬ 
ture in the form of a cross mark * * Under these cir¬ 
cumstances, some measure of the weight to be given tfie 
affidavit can be gained from a consideration of the natulre 
of Gunn’s information from which the affidavit was written. 

On January 9, 1939, less than four days prior to t^ie 
preparation of the “Hutchinson affidavit”, Gunn had ad¬ 
dressed a letter to Mr. Pliny Fisk’s attorney requesting that 
the latter attempt to obtain vital data from Fisk, 33 includ¬ 
ing information as to the “form of compensation” Harvey 
Fisk & Sons received “for their services”; the manner in 
which the Fisk firm looked ‘ ‘ upon the arrangement through 
which they became interested in the McCall Ferry proposi¬ 
tion”, and [40] whether that firm considered “the trans¬ 
action a purchase of control from the Hutchinson-Dimock 
interest”. In other words, although Gunn had had several 
previous conferences with Hutchinson, he still had not as¬ 
certained the facts with reference to the points mentioned 
in his letter. Nevertheless there is contained in the * ‘ Hutch- 

32. Witness Gunn testified that he had previously conferred with Hutchin¬ 
son on several occasions with respect to the early history, etc., of the project. 
Gunn had no “personal knowledge whatever of McCall (Company’s) con¬ 
struction nor, indeed, any of the events in the history of the Holtwood Com¬ 
pany prior to 1930.” 

33. In his affidavit dated December 28, 1938, twelve days before, Fifek 
had stated that he was “unable at this date to give an exact statement of the 
total compensation to my firm.” 
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inson affidavit ” the categorical statement that “the bank¬ 
ers were to receive 30,000 shares (of common stock) and 
that the remaining shares * • * were to be given 
Affiant • * V’ 84 

[41] As further support for the claimed cash value of the 
stock, Respondents rely upon the testimony of witness Uhl 
who expressed the opinion that the fair market value of the 
properties required for a dam with a crest elevation of 
155 feet was $3,300,000 as of March 1,1905. That valuation 
was based entirely upon engineering factors designed to 
reflect power site value and had no relation to cost. It is 
the type of valuation consistently held by the Commission 
and the courts to be of no probative value in determining 
the cost of a project ( Alabama Power Company v. McNinch, 
94 F. 2d 601, 606-609, 614-616; Alabama Power Company v. 
Federal Power Commission, 128 F. 2d 880, cert. den. 317 
U. S. 652; Alabama Power Company v. Federal Power 


34. In his letter dated January 9 t 1939, Gunn enclosed a narrative state¬ 
ment he had prepared covering “our story of Harvey Fisk & Sons’ connection 
with the McCall Ferry development.” He explained that “Because many 
essential facts in this story are not now available, we have found it necessary 
to draw freely upon suppositions and conjectures.” The following comparison 
of excerpts from this narrative statement and an excerpt from the “Hutchin¬ 
son affidavit” reveals the extent to which Gunn’s tentative “story” crystalized 
into a categorical statement of fact within the brief span of one or two days 
although apparently he had obtained no further information: 


Narrative Statement Enclosed in 
Letter dated 1/9/39 

“From an analysis of the material 
in our possession, it appears that 
the Hutchinson group not only 
gave up their syndicate plans but 
also had to surrender control to 
Harvey Fisk & Sons. We have 
been unable to determine hozv 
this control was actually exercised. 
* * * 

“* * The fact that these shares 
came from the 18,840 block is the 
basis for the deduction that this 
block of stock was owned by the 
Hutchinson interests. It would , 
therefore , appear that the certifi¬ 
cate for 30,000 shares representing 
60% of the common stock probably 
went to the Bankers. * *” (Italics 
supplied) 


Hutchinson's /Jfhdazdt 
dated 1/13/39 

“* * the Fisk firm * # insisted 
as consideration for its efforts that 
a majority of the common stock 
of the proposed development cor¬ 
poration be issued to Harvey Fisk 
& Sons, or its nominees. Affiant 
recalls that of the 50.000 shares of 
common stock to be issued under 
the * * plan, the bankers were to 
receive 30,000 shares and that the 
remaining shares * * were to be 
given to the Affiant * (Italics 
supplied) 
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Commission, 134 F. 2d 602, 607), and is entitled to no 
weight. 

Not only have Respondents not sustained the claimed 
cash values of $25.00 and $50.00, respectively, for the com¬ 
mon and preferred stock, but it is clear that the stock could 
have had no cash value at all. The McCall Company whs a 
newly created company. No contracts for the sale of po^er 

[42] had been obtained. The plans and specifications for 
the development had not been perfected. Not even fhe 
exact location of the dam had been determined. Moreover, 
because the development was a pioneer project, was in fact 
the first attempt in the United States to erect a hydroelec¬ 
tric project of its type, it was naturally viewed mbre 
critically by the investing public than would be the c^se 
today. 

Contributing to the lack of a cash value for the st<|>ck 
was also the fact that the development involved a large 
initial investment and heavy prior charges for bond inter¬ 
est which dimmed any immediate prospect for dividends on 
the stock—particularly on the common stock. Furthermore, 
the fact that the initial syndicate encountered difficulties in 

I 

disposing of the prior lien bonds at 90 with a 50% pre¬ 
ferred stock bonus, necessitating calling on the Fisk fifm 
for assistance, clearly indicates that the stock could hot 
have been sold for cash. 

Further demonstration of the fact that the stock had 
no cash value is found in the testimony of J. H. Harlow 85 
in a condemnation proceeding in 1907 to the effect that the 
value of the common stock “was practically nothing; y|)u 
might call it anything you like, it is common stock and m^y 
be a long time before it has any value.’’ He had previously 
testified in the same proceeding that the common stock “hjas 
not any market value yet.” 

[43] Since we conclude that neither the common or prje- 
ferred stock had any cash value in 1905, the aggregate cash 

35. Of the Harlow-McGaw interests which had assembled a large pirt 
of the lands ultimately used for this development and had sold it to the McCall 
Company for bonds and stock of that company and cash. 


I 
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value claim of $1,031,273.46 must be disallowed. However, 
because there are several additional grounds for the dis¬ 
allowance of most of the claimed cost sought to be estab¬ 
lished by the use of that cash value, the individual amounts 
will now be considered. 

[44] a. Claimed Cash Value of Stock Allegedly Issued to 
Hutchinson as Compensation for Properties. 

In addition to $750,000 cash paid to Hutchinson under 
the contract dated June 14, 1905, for his 2,896.54 acres of 
land and water rights, Respondents contend that $471,000 
should be allowed in the rate base as actual legitimate origi¬ 
nal cost of such land and rights, representing the claimed 
cash value of 18,840 of the 48,840 shares of the McCall Com¬ 
pany common stock issued under that agreement. Since, as 
already shown, the stock then had no cash value, this claim 
cannot be allowed. But even assuming, arguendo, it had a 
cash value, the claim would still have to be disallowed. 

A cost estimate covering the project, prepared by 
Hutchinson himself on December 18,1905, after the transfer 
of his properties to the McCall Company, lists the cost to 
McCall Company of his properties at $750,000. Other cred¬ 
ible evidence is to the same effect and the March 25, 1905, 
financing plan provided that the McCall Company “bonds 
and stock” were to be issued, among other things, “for all 
profits in connection with the bringing together and turning 
in” of properties. Hutchinson was, as we have shown, at 
all times in control or sharing control of the McCall Com¬ 
pany. Under the Commission’s no-profits-to-affiliates rule 
such profits are not actual legitimate original cost since 
they did not arise in an arm’s length transaction and there 
is no showing of cost incurred by Hutchinson in excess of 
the $750,000 cash payment ( Pennsylvania Power & Light 
Company v. Federal Power Commission, 138 F. 2d 445, 450, 
cert. den. 321 U. S. 798; Niagara Falls Power Company v. 
Federal [45] Power Commission, 137 F. 2d 787, 792-795, 
cert. den. 320 U. S. 798; Pugent Sound Power & Light Co. 
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v. Federal Power Commission, 137 F. 2d 701, 703; Alabama 
Power Company v. Federal Power Commission, 134 F. 2d 
602, 609). 

While the staff did not question any portion of the 
$750,000 cash paid to Hutchinson, which was apparently in¬ 
tended as compensation for all of his efforts, expenditures 
and obligations, it appears that Hutchinson paid $15^,000 
for the half (approximately) of his properties whicji he 
had acquired from York Furnace Power Company and 
which he transferred to McCall Company under the June 14, 
1905, agreement. While the price he paid for most oil the 
parcels comprising the other half is not shown, it is rea¬ 
sonable to assume from the known prices paid for a few 
of those parcels that the cost thereof was less than, qr at 
most did not exceed, the $155,000 paid for the York Furnace 
properties, which wmuld make the total price of all of his 
properties not more than $310,000. This would l^ave 
$440,000 of the $750,000 cash paid to Hutchinson to cover 
his other expenditures and compensation for his efforts. 

Furthermore, not all costs of such efforts would be 
properly includible here. Merely because Hutchinsop in¬ 
curred expenditures in connection with his promotional and 
other activities does not mean that they all constitute proper 
project costs. Thus, such cost as he incurred in connec¬ 
tion with his financing activities would be disallowabl^, in 
view of the 6% interest allowance hereinafter made (North¬ 
ern States Power Co., 1 FPC 597, 600).. Moreover, expen¬ 
ditures made by Hutchinson in his unsuccessful efforts to 
secure the enactment of legislation [46] favorable to his 
promotional plan are likewise disallowable (Northern 
States Power Company, supra, at p. 337). However, there 
is no means of determining at this late date the aggregate 
amount and exact nature of all of Hutchinson’s expendi¬ 
tures. For this reason, and in order to be abundantly fair 
to Respondents, we find that a reasonable allowance for! ac¬ 
tual legitimate cost of this item is $750,000. j 


I 
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b. Claimed Cash Value of Stock Issued to Harlow- 

McGaw and Pullen. 

Inasmuch as the McCall Company stock had no cash 
value when issued, the claim of $28,750 for 1,150 shares of 
common stock of that company issued under contracts dated 
April 27th and April 29th, 1905, to the Harlow-McGaw in¬ 
terests (1,000 shares) and C. D. Pullen (150 shares), re¬ 
spectively, as further consideration for lands and rights 
owned by them, in addition to $210,000 cash and $225,000 
cash value of bonds paid to them and not questioned by 
the staff, must be disallowed. 

c. Claimed Cash Value of Incorporators’ Shares Ac¬ 

quired by Hutchinson. 

The McCall Company was formed in April, 1905, by 
the merger of Hutchinson’s two inactive companies, i. e., 
The Hillside Water and Power Company and Susquehanna 
Water and Power Company, with ten shares of the McCall 
Company common stock being given Hutchinson in exchange 
for the stock of the merged companies. The claimed cash 
value of this stock, $250.00, has been classified by Respond¬ 
ents in Account 301, as Organization Expense. 

Even if the stock had had a cash value, the issuance of 
the stock was not an organization expense incurred by the 
merging companies. [47] Moreover, it is reasonable to 
conclude that the $750,000 payment Hutchinson received 
for his properties covered all costs previously incurred by 
him, including the cost of incorporating the predecessor 
companies. For these reasons, the $250.00 may not be al¬ 
lowed as part of the rate base. 

d. McCall Company Stock Allegedly Issued to Harvey 

Fisk <& Sons for Management Services. 

Respondents contend that Harvey Fisk & Sons, follow¬ 
ing execution of the March 25, 1905, financing plan, ren¬ 
dered both banking and management services to the McCall 
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Company. For the alleged management services Respond¬ 
ents claim an amount of $199,570.31, equal to three-eighths 
of the value Respondents claim for 1,875 shares of preferred 
and 17,537 Mj shares of common stock of the McCall (jom- 
pany. The other five-eighths portion of the stock (as herein¬ 
after shown in connection with the amount of $331,70,3.15 
(part of Item 3) claimed as Penn Water stock issue ex¬ 
pense) is claimed as compensation paid to the Fisk firm 
for banking services. 30 1 

[48] As has been shown, not only did the stock have no 
cash value when issued, but the claimed distribution thereof 
to the Fisk firm has not been sustained. It is hereinafter 
further shown that there is no basis in the evidence for the 
contention that the Fisk firm rendered management serv¬ 
ices. But even assuming, arguendo, (a) a cash value for 
the stock, (b) issuance of the stock to the Fisk firm, and (c) 
rendition of the alleged services, allowance of any portion 
of the claim either for management or banking serviced, in 
the absence of a showing of cost to the Fisk firm, would do 
violence to the no-profits-to-affiliates rule. This is so irre¬ 
spective of whether the Fisk firm shared control of McCall 
Company with other syndicate members, as herein foulnd, 
or exercised sole control over that company, as alleged by 
Respondents. 

Neither the March 25, 1905, financing plan nor any of 
the other contemporary evidence of record supports the 
contention that the Fisk firm managed McCall Company. 
In fact, the financing agreement provided that the P^isk 
firm was not even obligated to “cause the • • • plan to be 
undertaken or carried out.” That agreement further pro¬ 
vided that the bonds sold thereunder were subject to the 
Fisk firm y s option to repurchase all or any part thereof at 

i 

36. The division between banking and financial services is based lipon 
statements contained in the Fisk affidavit that the value of his firm's banking 
services was at least $250,000, and his firm's management services was [not 
loss than $150,000. It is to be noted, however, that the amount of $199,570.31 
claimed for management services exceeds by more than $49,000 the estinfiatc 
placed thereon in the Fisk affidavit, and such excess lacks any color of sup¬ 
port in the Fisk affidavit. 
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the initial sales price (90), unaccompanied by the bonus 
stock given with tbe bonds, at any time up to and including 
one year after completion of construction, it apparently 
being contemplated that in the event the development had 
by that time proved successful, the bonds might then be re¬ 
purchased and resold by the Fisk firm at a profit. In the 
absence of evidence indicating to [49] the contrary, it is 
entirely possible that it was the intention of the syndicate 
members that the Fisk firm was to be compensated for its 
services through the repurchase and resale of the bonds. 
If such was the intention, it could hardly be contended that 
the Fisk firm was entitled to stock compensation for any 
purpose. 

There is no evidence showing that Harvey Fisk & Sons 
were consulted on matters of policy, or the construction of 
the project, the allocation of funds, the expenditures of the 
McCall Company, the selection of personnel, the negotia¬ 
tion of power contracts, the conduct of law actions, the 
determination of the ultimate level at which it was decided 
to build the crest of the dam, or even as to the cessation 
of construction activities in 1907, when the McCall Com¬ 
pany encountered financial difficulties. In fact, the evi¬ 
dence is that Harvey Fisk & Sons had no more to do with 
management than each of the others participating in pro¬ 
motion of the development, as to whom no claim is made 
that management services were rendered. Correspondence 
of Lee, Higginson & Company dated July 19,1907, obtained 
from Respondents’ files discloses that “The management 
of the company (McCall Ferry) is in the hands of a com¬ 
mittee on which is a member of the firms of Harvey Fisk & 
Sons, Bertron, Storrs & Griscom, and Lee, Higginson & 
Company; also on this committee are Mr. C. A. Coffin, and 
Mr. H. F. Dimock -who has been interested in this project 
for a number of years.” And as testified by the Commis¬ 
sion’s accounting examiner, his search of the Respondents’ 
files failed to disclose even the slightest indication of any 
management activities on the part of the Fisk firm by W. M. 
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I 

Barnum (a partner [50] of the Fisk firm through whoija the 
management of McCall Ferry was supposed to have been 
carried out); that he was unable to find any communication 
from or to the Fisk firm or Barnum dealing with the man¬ 
agement of McCall Company; and that the files revealed 
that it was to the President of the McCall Company^ Mr. 
Dimock, that reports and communications were addressed. 

Respondents ’ witness Gunn doubted that a formal man¬ 
agement agreement with the Fisk firm ever existed, and 
testified that that firm never received any specific amount 
of stock for management services as distinguished from 
financial services. He knew of no contracts negotiated by 
Barnum, or of any reports or management functions vfhich 
the McCall Company officers cleared through the Fisk firm 
or Barnum. Furthermore, he could not point to any matter 
which Barnum was instructed to investigate or which he 
introduced at Executive Committee meetings, or to any 
written orders or communications relating to management 
or construction issued by the Fisk firm or Barnum to officers 
of McCall Ferry or to the construction contractors, and 
could not identify any individual who was employed by 
Barnum for McCall Ferry. 

Not only is there no support for the contention thai the 
Fisk firm rendered management services, but it clearly) ap¬ 
pears that there was no necessity for the rendition of such 
services by that firm. The McCall Company had a special 
Board of Advisory Engineers comprised of “four of the 
most prominent engineers in the United States and knpwn 
to practically every engineer. ’ ’ Hutchinson was a menjiber 
of that Board and as Chief Engineer of the company had 
a number of capable assistants. [51] Hugh L. Cooper Iwas 
Hydraulic Engineer and Manager of Construction. Sander¬ 
son & Porter superintended the electrical construction jand 
managed the accounts. As testified by Respondents’ jwit- 
ness Gunn the McCall Company “was organized by thor¬ 
oughly capable people in every department of its business. 
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It was advised by the most eminent engineers in the coun¬ 
try. It bad capable people in every branch of it. ’ ’ 

From the foregoing it is clear that the statements con¬ 
tained in Fisk’s affidavit, 37 to the effect that his firm man¬ 
aged the McCall Company, are at variance with the facts 
established by competent evidence. For example, Fisk as¬ 
serted that the * ‘ primary responsibility for supervising the 
construction of the project, the selection of personnel, and 
the selection of experts, engineers and contractors was im¬ 
posed upon Harvey Fisk & Sons.” Actually such respon¬ 
sibility definitely appears to have rested with the Com¬ 
pany’s officers, [52] its special Board of Advisory Engi¬ 
neers, Hutchinson, Cooper and Sanderson & Porter. 38 

There being no justification for the allowance of the 
amount of $199,570.31 on any basis, it must be excluded from 
the rate base. 

e. Claimed Stock Issuance Expense. 

Respondents claim two items of stock issuance expense 
as part of the organization expense of Penn Water. The 
first item of $81,906.59 was incurred during the period from 
1923 to 1935 in obtaining additional financing through the 
sale of Penn Water capital stock. This item, erroneously 
classified by Respondents in Account 301, Organization Ex¬ 
pense, is chargeable to Account 151, Capital Stock Expense. 
Issuance of additional stock in a period from thirteen to 
twenty-five years after the actual organization of a cor¬ 
poration neither entails organization expense within the 
meaning of Account 301 of the Commission’s Uniform Sys¬ 
tem of Accounts, nor represents an “extension” of the [53] 
organization of Penn W^ater (in 1910) as Respondents’ wit¬ 
ness Gunn theorized. 

37. Respondents’ Gunn testified that “The records of Harvey Fisk and 
Sons were never found, and the only knowledge I have of the management 
services rendered by Harvey Fisk and Sons are those described by Mr 
Fisk^* * * ” 

38. Hutchinson arranged for the employment of the Board of Advisory 
Engineers. The contracts with Hugh L. Cooper and Sanderson & Porter were 
negotiated by Messrs. Dimock and Coffin. 
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The second item, in the amount of $331,703.15, is 
claimed as representing McCall Company bond issuance ex¬ 
pense incurred in 1905 which it is contended should be im¬ 
puted to Penn Water common stock issued in 1910. The 
theory of this claim is as follows. Upon the incorpoijation 
of the McCall Company in 1905 a total of $8,075,000 prin¬ 
cipal amount of its bonds was sold by bankers. Respond¬ 
ents claim that the bankers received McCall Company com¬ 
mon and preferred stock, having a cash value of $644,179.69, 
as compensation for the sale of the $8,075,000 of bbnds. 
The McCall Company encountered financial difficuliy in 
1907 and went into receivership. Thereafter, the Bondhold¬ 
ers ’ Committee accepted the plan of J. E. Aldred and his 
associates (who were in no way connected with the project 
prior to 1908) for financing completion of the development. 
The plan was embodied in a memorandum of understanding 
dated April 24, 1909, and, in accordance therewith, Penn 
Water was organized in 1910 to acquire from the Corrjimit- 
tee the assets formerly owmed by the McCall Company, 
which assets had in the meantime been purchased by the 
Committee at a foreclosure sale. The $8,325,000 of 
McCall Company bonds then outstanding was paid off, 
40% in new bonds ($3,330,000) and 60% in new ^tock 
($4,995,000) of Penn Water. 39 In this process the 
[54] outstanding common ($4,166,500) and preferred 
($5,000,000) stock of the McCall Company (the claimed 
cash value of a part of which is here in issue) was wiped! out 
completely. Since, under the Aldred plan, the McCall (jom- 
pany bondholders received in return for their bonds (j)0% 
of their face value in Penn Water stock, Respondents 
contend that six-tenths of $552,838.58 ($644,179.69 40 |less 


39. The Aldred Syndicate, acting for the Committee, raised the | new 
money required to complete the project by the sale of additional Penn V^ater 
bonds. Control of Penn Water by the Aldred syndicate was assured Under 
a voting trust agreement in effect until November 1, 1912. 

40. The $644,179.69 is the claimed cash value of the McCall Comjpany 
common and preferred stock assumed to have been issued to Lee, Higginspn & 
Company, (5,000 shares common), Bcrtron, Storr[s] & Griscom (7,462^4 shares 
common) and Harvey Fisk & Sons (1,875 shares preferred and 17,537}4 shares 
common, three-eighths of the asserted value of which is claimed for manage¬ 
ment services) as compensation for financing services. 
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$91,341.11 41 ), or $331,703.15, represents McCall Company 
bond issne expense now associated with Penn "Water stock 
issue expense. 

The amount of $331,703.15 is not includible in the rate 
base for several reasons, each independently sufficient to 
require its disallowance. First, the McCall Company stock 
had no cash value, as already shown. Therefore, no cost 
was incurred by its issuance which could have been carried 
forward under the Aldred plan. Second, the claimed dis¬ 
tribution to the bankers has not been sustained by credible 
evidence as we [55] have already concluded. Third, assum¬ 
ing, arguendo, a cash value and distribution as alleged, no 
part thereof could be allowed, in the absence of a showing 
of cost to the bankers of any services rendered, as distin¬ 
guished from profit, because of the no-profits-to-affiliates 
rule, the bankers being affiliated as w T e have seen. Fourth, 
any such cost would be a financing cost, not a cost of physi¬ 
cal property, and the 6% interest allowance hereinafter 
made is in lieu of all other financing costs, as already stated. 
Fifth, the amount claimed is not properly includible in Ac¬ 
count 301, Organization Expense. 

Claimed Value of Aldred Management Services. 

Respondents assert that J. E. Aldred, who participated 
in the organization of Pennsylvania AVater & Power Com¬ 
pany, performed management services with respect to the 
McCall-Penn Water development in the period from Novem¬ 
ber 1, 190S to November 1, 1912, and that for such services 
he was given 5,000 shares of Penn Water common stock. 
Respondents place a cash value of $60 a share upon this 
stock (resulting total, $300,000) but contend only that 
$218,750 with respect thereto should be included in the rate 

41. The $91,341.11 is made up of $86,785.32, considered to be bond ex¬ 
pense which should have been amortized between June 15, 1905, the date of 
the McCall bonds, and July 1, 1909, the date when a sufficient number of 
bonds had been deposited to effect the reorganization, and $4,555.79, considered 
to represent bond expense deemed applicable to the 66 McCall Company bonds 
which had not been exchanged for Penn Water securities and had been pur¬ 
chased by J. E. Aldred. 
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base, determining the latter sum as that proportion of the 
total value which is applicable to that part of the alleged 
services assertedly rendered during the claimed period of 
construction (ending October 1, 1911). j 

[56] The basis of Respondents’ contention is that the Not¬ 
ing trust arrangement provided for in the memorandum! of 
understanding on April 24, 1909, between Aldred and the 
McCall Company bondholders’ committee, vested Aldred 
with powers of management with respect to McCall Com¬ 
pany. But it is to be observed that this agreement did pot 
expressly vest Aldred with such powers and there is no 
credible evidence on the basis of which it can be determined 
that the parties so construed the agreement. 42 

The evidence does not reveal that prior to the date of 
the foregoing memorandum of understanding (April 24, 
1909) Aldred was otherwise engaged, with respect to the 
McCall project, than in negotiating a plan of refinancing 
with the bondholders ’ committee and attempting to reach an 
agreement looking to a material reduction of McCall’s Cojm- 
pany’s capitalization and fixed charges as a condition of his 
taking any part in the refinancing. 43 It was not until Apfil 
6, 1909 that he submitted a plan for the refinancing which 
formed the basis for the later memorandum [57] agree¬ 
ment entered into with the bondholders ’ committee. It ddes 
appear that Aldred had had various surveys made of tte 
McCall project, but these apparently had been made solely 
for the purpose of informing himself in connection wij;h 
his negotiations concerning the refinancing. Thus there is 
no proof that any management services were rendered pribr 
to the date of the memorandum of understanding with the 
bondholders’ committee of April 24, 1909. 

At that date Respondents assert the committee stipu¬ 
lated that Aldred would become the active manager of tl^e 

- — — — — — - — — — i 

42. One of Staff’s witnesses testified that he examined the minutes of the 
bondholders' committee but found no indication that the Committee had ar¬ 
ranged for any management services to be rendered by Aldred. 

43. Nor, indeed, was he the only party negotiating with the committee at 
that time in that respect 
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company during construction and until the expiration of 
the proposed voting trust; but it is apparent that, as of the 
later dates of May 20, 1909 and August 5, 1909, Aldred un¬ 
derstood that this phase of the “managership” was to he 
conducted in his capacity as receiver. 

Aldred was appointed receiver of McCall Company, by 
order of the Circuit Court of the United States for the East¬ 
ern District of Pennsylvania on July 17,1909, with express 
authority to “have, hold, use, preserve, manage, exercise 
and enjoy” the property, rights, privileges, franchises and 
imm unities of McCall Company, subject to the supervision 
of the Court. He entered into possession as receiver for a 
period of approximately six months, filed a final report as 
of February 18, 1910, in which he reported [58] # cash and 
receipts of $173,166.27 and disbursements of $33,722.91, in¬ 
cluding “receivership fee and expense” of $7,000, and was 
discharged on March 18, 1910. 

During the receivership, Aldred had been advanced 
$600,000 by the bondholders ’ committee for use in construc¬ 
tion. On March 3, 1910, Aldred accounted to the board of 
directors of Penn Water with respect to the expenditures 
made out of sums received by him, including principally 
the $600,000. His accounting stated that, while he had been 
receiver, “matters and situations were met” by him which 
could not be dealt with appropriately as receiver, and he 
listed as items falling in this category track relocation set¬ 
tlements and right-of-way purchases, the acquisition of 66 
non-deposited bonds and the retainer of an attorney. How¬ 
ever, in connection with the foregoing right-of-way acqui¬ 
sitions Aldred had had to give certain deeds, which he did 
specifically in his capacity as receiver and in his offer of 
settlement of his account he stated that all things done in 
connection therewith had been done without intention of 
profit or advantage to him. 44 

By this same accounting, Aldred advised the board of 
directors that, between August 19, 1909 and December 1, 

*2Yt lines of duplication omitted in printing. 

44. These actions were duly approved and adopted by the board of direc¬ 
tors of the company. 
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1909, he had entered into [59] eight contracts for the pur¬ 
chase of cement, sand and stone, for the purchase of pliant 
equipment, and for engineering services, all in connection 
with construction. 45 As to at least the five most important 
contracts, he made it clear, at the various times of execu¬ 
tion thereof, either that payment would be by the receiver 
of the new company, or that he was acting in his capacity 
as receiver, or else he made contemporaneous arrangement 
for the assumption of ultimate liability by others. As to 
none of the eight contracts is it shown that at the time of 
the execution he had made up his mind to act otherwise 
than in his capacity as receiver, and nowhere does it ap¬ 
pear that he was put to any personal expense in connection 
with any liability he may have technically assumed under 
these contracts. 

With respect to same eight contracts, Aldred made no 
assertion in his accounting to the board of directors tljiat 
the transactions represented “matters and situations” 
which could not be dealt with appropriately by him as re¬ 
ceiver. His later statement in the 1939 affidavit taken by 
Respondents’ witness Gunn to the effect that “to expedite 
the work ... it became incumbent on me to enter intq a 
number of contracts, personally” is contrary to what he djd. 

Therefore, in connection with whatever services Aldred 
rendered McCall Company during the period of his re¬ 
ceivership it [60] must be found, insofar as this record is 
concerned, that he received adequate compensation in tlie 
fee he claimed and was granted by the Court as receiver. 

Further, on January 13, 1910, Aldred was elected 
President of Penn Water at a salary of $10,000 a year, and 
at the same time he became a director. 46 

Thus there is no period of time during the interval m 
which he is alleged to have rendered managerial services 

I 

45. These contracts were also adopted and assumed by the company, Mar^h 
3, 1910. 

46. One of Staff’s witnesses examined the minutes of the board of direc¬ 
tors of Penn Water, but discovered no indication that in addition to his duties 
as president, Aldred was expected to contribute any special management serv¬ 
ices for which he would be paid additional compensation. 
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that he was not either under employment as receiver of 
McCall Company or an officer of Penn Water; and there is 
no evidence that the term “management”, as the parties to 
the refinancing plan used it, ever meant or was intended to 
mean anything more than the “control” that he exercised 
as receiver, or as an officer of Penn Water, or under the 
voting trust. 

It is also clear from the evidence that all of the stock 
obtained by Aldred for himself, by the bankers, and by the 
subscribers, was bonus stock. It was expressly bonus stock 
as to the new money bond purchases, who received 50% of 
the par value of the new bonds subscribed for in stock, as a 
“bonus” for which no other payment was made. Aldred 
himself referred to all of 35,000 shares [61] going to new 
underwriting as a “bonus”. Of these latter shares the 
bonus to new money bond subscribers involved 20,850 
shares, while the participating London bankers received 
4,575 shares as “profit”, and others, including Aldred, re¬ 
ceived similar bonuses totalling 4,575 shares. Against this 
inflation, the additional 5,000 shares which Aldred received, 
now claimed to be for management services, could have 
then only represented expectation of an indefinite realiza¬ 
tion out of the future operating income of the company, 
especially as Penn Water’s stock had no cash value as of 
issuance and none was then indicated for the immediate 
future, which last circumstance was, in effect, contem¬ 
poraneously stated by Aldred. If that stock could be said 
to represent compensation for anything, assuming argu¬ 
endo, it had had any cash value, it must have been for 
financing services, not a part of project cost. Due allow¬ 
ance for such amounts is made in the allowance of 6% 
interest. 

Quotations of sales of such stock made approximately 
one and one-half years later, after Penn Water had com¬ 
menced the sale of power in the Baltimore market, are not 
evidence that Penn Water’s stock had a cash value at the 
time of its issuances. Nor does the conversion of 66 Mc¬ 
Call Company bonds (supra) afford evidence of value as to 
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such stock, where, as stated by Aldred, the transaction was 
effected to avoid litigation. 

The $218,750 is, accordingly, disallowed. 

[62] Interest during Construction. i 

Respondents contend that interest during construction 
should be computed on certain balances accumulated by 
them during a period from April 14, 1905 to October 1, 
1911, 47 and that the interest rate should be 6%. 48 Respond¬ 
ents include, however, in the basis for this interest calcula¬ 
tion certain items herein excluded from the rate ba^e. 49 
The amount thus computed by Respondents and the Staff’s 
corresponding recommendations are: 

i 

Respondents Staff | 
Interest on construction bal- j 

ances $2,505,868.34 $1,047,348.16 

Interest on construction work¬ 
ing funds — 50 78,37i.33 

Interest eliminated in other 

adjustments — 1,642.17 

- -1- 

$2,505,868.34 $l,127,36li.66 

After a net credit, proposed by Respondents, in the 
amount of $177,138.11, which gives effect to certain income 
received and items expensed, Respondents’ computation of 
interest during [63] construction reduces to an amount still 
$1,201,368.57 higher than that recommended by the Staff. 

The staff contends that the construction period should 
be terminated December 31, 1910, and thus puts in issue 
both the interest calculations of Respondents and also tjhe 
proposed credit for income and items previously expensed, 

47. October 1, 1911 is the beginning of the period of commercial op<jra- 
tion, as claimed by Respondents. 

48. That is of monthly balances, less for additions. The Staff 
used the same interest rate and followed the same procedure. 

49. Such items represent certain of those which originated prior to Oc¬ 
tober 1, 1911, the date fixed by Respondents as the end of the construction 
period and the beginning of commercial operations. 

50. Not claimed by Respondents. 





90 


Exhibit D to Petition for Review 


or a total difference of $1,378,506.6S as indicated in the 
tabulation above. 

With respect to the interest period, the Staff contends 
that interest should be allowed only for the periods April 
14,1905 to October 31,1907, September 1,1909 to December 
31, 1909, and all of the year 1910, with an additional allow¬ 
ance for interest on investment in hydro units placed in 
service during 1911. In other words, the Staff recommends 
that no allowance be made for interest during the so-called 
cessation period extending from November 1, 1907 to Au¬ 
gust 31, 1909, and that generally capitalization of interest 
and taxes be terminated as of December 31, 1910. On the 
other hand, Respondents contend that work was done from 
November 1907 to November 1908, which directly con¬ 
tributed to the completion of the McCall development, 
though admitting that between November 1, 1908 and Au¬ 
gust 1909 there “was no overt construction activity—solely 
the result of economic conditions over which the manage¬ 
ment of McCall Company had no control”. 

The original underwriting was for an initial plant at 
McCalls Ferry site to deliver 50,000 hp to the City of 
Philadelphia (Pa.), and to cost, with steam auxiliary and 
an allowance for working [64] capital, $7,200,000, and on 
this basis, $8,000,000 of bonds were underwritten at 90. 

On August 7, 1905, the engineers revised the original 
estimates of cost for a hydro plant with a dam crest at 
155 feet (without steam auxiliary) from $5,491,000 to 
$6,750,000. 51 

On June 20, 1906, the Executive Committee of the 
Company decided upon a dam height of 165 feet. This 
entailed an increase of substantially $2,000,000 in the 
hydraulic work alone. Estimates made at that time dis¬ 
closed that a 165-foot dam at McCall Ferry, with 7 initial 
units providing an output of 50,000 hp would cost $8,859,000. 
On October 3, 1906, $335,000 more was added to cover tail- 
race improvements, making an estimated total to complete 


51. No explanation was given for this increase. 
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of $9,194,000. On November 30, 1906, the Vice President 
of the Company stated that the latter would have to raise 
another $1,646,000 to complete the installation. Approxi¬ 
mately five months later officials of McCall Company esti¬ 
mated the final cost at $9,815,000, and the Chief Engineer 
again noted that the Company would be short of fund^ for 
the project. 


Beginning in early July, 1907, the original under¬ 
writers began to take steps to provide funds. At that time, 
Bertron, Storrs & Griscom wrote Lee, Higginson & Com¬ 
pany that McCall Company would [65] need approxima|tely 
$500,000 by fall, but that they had about six month^ in 
which to make arrangements for an additional $l,000,p00. 

On October 21,1907 the Knickerbocker Trust Company 
failed 52 and within three days McCall Company’s manager 
of construction, by telephone, ordered the manufacturer 
to suspend work on the production of turbines, and the 
manufacturers of electrical machinery was directed to ^top 
work on the generators and auxiliary equipment. On No¬ 


vember 1, work on the dam ceased, and the work on the 
tail-race, walls and other parts of the power house stopped. 
Onlv such men were retained as were deemed needed to 
guard the completed work against danger during the ^in¬ 
ter, put the construction equipment in winter quarters, |and 
for minor work in the powder house. 53 The work as a whole 
was estimated by the Chief Engineer as 80% completed. 

In April 1908, provision was made for resuming wiork 
on the tail-race, cleaning up around the power house and 
raising the wing dam. The total amount required was ejsti- 

52. The nature of the panic of 1907, its effect upon the financial markets, 
the ability of borrowers to find money, and of lenders to provide it is jwell 
known, and of these matters notice is taken. 


S3. After the first and through the twenty-second of No\ember, rjever 
more than 124 men were employed on any one day at the site, and t;hese 
were employed on concrete and form work, some repairs and miscellaneous 
minor matters. The work included placing 600 yards of concrete in the power 
house substructure for protection against water and 130 yards in archcp as 
protection against ice, with some work done by carpenters to render head- 
gates safe and the power house concrete safe against high water and floods. 
By February 1, none of the hydraulic engineer’s construction organization 
was considered necessary. 
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mated at approximately $194,000. In October 1908, Susque¬ 
hanna Company arranged to borrow some [66] additional 
money for McCall Company, but by November funds avail¬ 
able to McCall Company were exhausted. No further work 
was done until after Aldred became receiver in July 1909. 54 

Prior to his appointment as receiver, Aldred had nego¬ 
tiated an underwriting commitment with London connec¬ 
tions, and, shortly after his appointment, by another such 
agreement with other parties (of Montreal, Canada) he 
succeeded in perfecting his financial plans to raise approxi¬ 
mately $3,800,000 cash 55 for reorganization of McCall Com¬ 
pany and completion of construction of the project. There¬ 
after, securing advances from the bondholders’ reorganiza¬ 
tion committee, and beginning with the date of August 15, 
1909, and continuing to December 1, 1909, Aldred entered 
into contracts with Empire Engineering Corporation for 
supervision of construction, with material-men for various 
items of construction materials, and with manufacturers 
for the completion of machinery and equipment originally 
ordered by McCall Company. Construction work was re¬ 
sumed approximately on September 1, 1909. 

[67] There is no evidence that the 1907-1909 cessation can 
be attributed to the fact that the lender (Knickerbocker 
Trust Company) under the contract of November 1, 1905 
with Susquehanna Contracting Company, went into a re¬ 
ceivership in October 1907, for at the time of the initiation 
of the receivership of the Trust Company that lender was 
not obligated on any call for funds for project construction 
purposes. The general economic situation undoubtedly de¬ 
layed the procuring of additional funds, but the shortages 
of finances had not taken the officers of McCall Company 
by surprise. They were early apprised of the necessity of 
finding additional money to complete the project. The 
record discloses that contemporaneously with these events 

54. McCall Company defaulted in the payment of bend interest December 
15, 1908. A bondholders’ committee has been formed prior thereto, and on 
complaint filed by Knickerbocker Trust Company, as trustees under a mortgage 
securing the^ bonds, Aldred was appointed Receiver, July 17, 1909. 

55. $4,170,000 in principal amount of bonds at 90. 
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Hutchinson as chief engineer of McCall Company staged, 
in effect, that the omission to take steps to provide more 
money led to the Company’s discontinuance of construc¬ 
tion. He not only made no reference to market conditions 
as the primary cause but later, in statements made at the 
Respondents’ request, further stated that it was due to 
delays that funds became exhausted/’ 6 Nor can it be said, 
on the evidence in this proceeding, that the work perforated 
during the cessation period definitely contributed to short¬ 
ening the construction period. 

Therefore, interest during construction will not be al¬ 
lowed for the period November 1, 1907 to August 31, 19Q9, 
inclusive. 


[68] End of Construction Period. 

The initial plant (1905-1906) was conceived as a 7-unit 
project capable of producing 50,000 hp, with provision lior 
the further addition of 3 units capable of producing 25,0|00 
hp more. j 

The project, as reconsidered in connection with the Re¬ 
organization of McCall Company, was designed for 5 untts 
to develop approximately 50,000 hp. The available market 
was not determined at the time the initial plant was first 
projected, the promoters merely looking to the sale of 
50,000 hp in either Baltimore, Philadelphia, or any point 
within the territory. Contracts for the sale of power, how¬ 
ever, were executed prior to the receivership of McCill 
Company with Baltimore Company (June 4,1907) for 4,0b0 
kw firm, and with The United Railways and Electric Com¬ 
pany of Baltimore (United Company) (June 28, 1907) f|>r 
10,000 kw firm. With the reorganization, the development 
was proceeding without the necessity of immediate nego¬ 
tiation or renewal of contracts for the sale of power, bqt 
such contracts were later executed with Baltimore Company 
(August 29, 1910) for 14,666 kw T of firm, and with United 
Company (February 8, 1911) for 12,000 kw of firm. 

1 

56. This statement is found in an affidavit in evidence on Respondents’ 
own motion. 
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Unit No. 1 went on the line for contract delivery to 
Baltimore Company on October 23, 1910. Though first 
subject to a minor bearing defect, this unit was always con¬ 
sidered operational and by the end of June had had the 
advantage of a protracted period of bearing inspection, 
and bearing overhaul, and work on head and tail gates was 
almost entirely completed, so that from then on to the end 
of the year, excepting two outages for unknown causes, one 
[69] of which occurred during a low flow period, Unit No. 1 
experienced just one outage, of a relatively brief character, 
for governor valve repair. 

Unit No. 2 went on the line on February 23, 1911, and 
Unit No. 3 on March 25, 1911. Unit No. 2 had experienced 
bearing trouble, and Unit No. 3 had experienced bearing 
delays and governor trouble prior to going on the line, but 
these defects were corrected, temporarily or otherwise, by 
various devices, Unit No. 2 operating on a water thrust 
bearing, subject to hand control, and Unit No. 3 on a per¬ 
manent bearing with an adjusted governor, each without 
further mishap arising from known causes, until a time 
that lies beyond the date (October 1, 1911) fixed by Re¬ 
spondents as the date of the commencement of commer¬ 
cial operations. 

Units Nos. 4 and 5 were assembled (with generators 
ready to run) on April 29, 1911 and June 30, 1911, respec¬ 
tively, and were put on the line on May 19, 1911 and July 
25, 1911, respectively, neither unit experiencing any sig¬ 
nificant outage prior to the date fixed by Respondent, afore¬ 
said. 

The six transformers which became operational be¬ 
tween October 21,1910 and August 17,1911, were subject to 
certain outages, Nos. 1, 2 and 3 for brief periods and from 
unknown causes during the first 6 months of 1911 and not 
at all thereafter to October 1, 1911. Nos. 4, 5 and 6 suf¬ 
fered considerably from lightning and the damage result¬ 
ing, but at no time, from June 1, 1911 to October 1, 1911 
did Respondents have less than a rated normal trans- 
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former capacity available of 22,500 kw, which was approxi¬ 
mately [70] sufficient to carry the combined Baltimore l^ads 
except principally for a part of the Saturday night l and 
Sunday peaks. 

On February 24, 1911, Baltimore Company had teen 
advised that it could take on load up to 14,000 kw, apd in 
early March, Respondents were supplying the contract re¬ 
quirements of Baltimore Company from 2 units and ex¬ 
pected to be in position within 6 weeks to start the delivery 
of power to United Company under its contract. There¬ 
after, for causes not satisfactorily established in the evi¬ 
dence, Baltimore Company’s load dropped, but for no month 
during this period of reduction in Baltimore Company’s 
draft (April, May and June) did that company take less 
than 89.5% of its so-called monthly prorate of its annual 
entitlement of 70,000,000 kwh. Further, the allowance of 
rebates to Baltimore Company by Penn Water for the effect 
on deliveries of Respondents ’ initial equipment and serjvice 
deficiencies ceased with the power bill of the month of Mirch 
and did not resume thereafter. Approximately mid-|lay 
(1911) Penn Water’s then chief engineer reported that the 
delivery of power to Baltimore Company had been going 
along very well, the maximum peak at the power house pav¬ 
ing been 18,000 kw and the average deliveries amounting 
to about 5,000,000 kw per month. 

As of April 17, 1911, Respondents were endeavoring to 
be fully prepared to make delivery of power to United Com¬ 
pany by June 1, and on May 18,1911, the work of prepara¬ 
tion was authoritatively stated to be going along in fine 
shape, the then chief engineer of Penn Water reporting, 
“We will be ready to deliver power to the Railways Cbm- 
panv by June 15”. However, [71] that customer was leak¬ 
ing slower progress with its part of the preparatory wjork 
and refusing to agree to the installation of apparatus avail¬ 
able that would have expedited the date of readiness, pe- 
livery of power to United Company was first made by ipid- 
July and on July 17, 1911 on a full contract basis, and it is 
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significant that Respondents ’ witness Walls recalls that this 
customer experienced none of the service interruptions that 
had previously been experienced by Baltimore Company. 

An analysis of interruptions experienced in the period 
of January 1,1911 to August 24,1911, made at the time, dis¬ 
closes that of 30 total interruptions, 19 were caused by 
lightning, 4 by troubles on customers ’ systems, 4 were due 
to station troubles or operator’s mistake, and the remaining 
3 for causes not here significant. All other interruptions 
(less than total) were caused by customers’ systems or were 
insignificant in effect. Though lightning caused such a 
high proportion of the interruptions, only 4 out of 5 storms 
affected Respondents’ system, and it was the opinion of 
Penn Water’s then operating superintendent that the pro¬ 
portion of interruptions, considering all storms, was small. 
Causes other than lightning accounted for interruptions 
totaling 1 hour and 49 minutes in the first six months of 
1911, and 1 hour and 12 minutes during the next four months 
(to October 1,1911), while lightning interruptions accounted 
for a total of 24 hours and 20 minutes during the same total 
period of time. But this difficulty of lightning was not pe¬ 
culiar to Respondents’ system for it was generally “the 
assailable link in modern hydro-electric power supply” at 
that time and Respondents were still [72] making extensive 
improvements to eliminate lightning disturbances in 1913. 

The Commission has stated in previous opinions that 
the determination of the date upon which the capitalization 
of interest and taxes during construction should cease is 
not controlled by artificial rules, is not a matter of formula, 
but is a matter of reasonable judgment based on a con¬ 
sideration of all the pertinent facts. It is true that rea¬ 
sonable time should be allowed for test periods and trials, 
the correction of defects and adjustments, and time for the 
plant to become sufficiently completed to be reasonably re¬ 
liable for service for the purpose for which it was intended. 
Nevertheless, neither full capacity generation, nor the com¬ 
pletion of all construction activities, nor the making of per- 
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manent installations, as against those of a temporary na¬ 
ture, are a sine qua non with respect to this determination. 
Suspensions of particular machines for certain supple¬ 
mental construction processes do not necessarily influence 
the determination, nor outages as merely outages; nor, un¬ 
der the Act, would it be proper to permit the determination 
to be influenced solely by the fact that revenues received 
had not equalled interest charges, nor earnings a fair re¬ 
turn on the property. I 

After careful consideration of all the evidence in this 
proceeding on this subject, it is found that the date of the 
end of the construction period was June 30, 1911; interest 
is capitalizable through that date, except for the 1 ‘ cessation 
period’’ previously discussed, and net revenues should be 
credited to cost of plant up to that time. 

I 

[73] Expenditures during the Cessation Period (1^07- 
1908). | 

The amount here at issue is a total of $143,981.46 em¬ 
bracing (1) administrative and other expenses from ]JTo- 
member 1, 1907, the date of suspension of work at the Mc¬ 
Call Ferry project, to September 1, 1909, the approximate 
date on which construction resumed; (2) wages, salaries 
and incidental expenses charged to 11 Cessation Expense Ac¬ 
count”; and (3) salary of the chief engineer of McCall 
Ferry and engineering fees. These items consist of tlhe 
following three categories: 

1. Administrative and Other: 

a. Local office accounting, salaries and 

expenses $ 4,977 

b. General office salaries 57 

c. Engineering experts 58 

d. Insurance (fire, compensation, fidel¬ 

ity, etc.) 7 

57. Vice President, treasurer, chief accountant, accountant, secretary, 
sistant to treasurer, stenographers and clerical, miscellaneous. 

58. Resident engineer, assistant resident engineer, assistant engineer, 
sistant to chief engineer, electrical inspector. 
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e. General office supplies and expenses 

13,851.39 

f. Engineering expense 

2,053.27 

g. Traveling expense 

126.39 

h. Miscellaneous expenses 

2,910.16 

$52,899.52 

2. “Cessation Expense Account”, Sala¬ 
ries, Materials and Supplies and Other: 

a. Salaries and wages 

28,277.12 

b. Salaries and wages in arrears 

4,624.07 

c. Materials; supplies, and tools 

2,175.34 

d. Freight 

750.89 

e. Miscellaneous 

617.79 

$36,445.21 

3. Salary of the Chief Engineer and Engi¬ 
neering Fees: 

a. Hutchinson’s salary after Nov. 1, 

1907 

15,499.94 

b. Hugh L. Cooper fee (completion 

bonus) 

29,926.27 

c. Sanderson & Porter fee 

9,210.52 


$54,636.73 

[74] Respondents contend that the expenses in the first 
category were necessarily incurred in connection with the 
direct costs of field work and design during the period of 
cessation, and that since the Staff has taken no exception 
to the inclusion in the rate base of direct costs incurred in 
this period, these overheads should be included therein. 

Respondents contend that the expenses in the second 
category were unavoidable costs necessary to carry the 
project to completion and should be included in the rate 
base. 

Respondents contend that the items in the third cate¬ 
gory represented salaries and fees paid with respect to 
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work that contributed to the completion of the project or 
for contract services to McCall Company which the parties 
were ready to perform and should be included in the fate 
base. 

With respect to the first two categories, considerable 
judgment is involved in segregating expenses which con¬ 
tributed directly to construction work and those which did 
not. In general, the Staff’s recommendations have been 
based upon the principles that (a) general overheads ap¬ 
plicable to the period of cessation are not proper construc¬ 
tion costs, and (b) overheads which related to construction 
work, without duplication, are proper. j 

Respondents’ witness Gunn admitted that, but for the 
cessation, overheads would have been charged oven a 
shorter period and that the contribution of the office w<|>rk 
done during this period to the shortening of construction 
after its resumption cannot be determined. The conten¬ 
tion that the salary of the vice president and [75] genefal 
manager and the secretary and treasurer of McCall Coim- 
pany should be included as their services related to plant 
designing during the period is based upon unsupported 
inferences. 

As to the salary of Hutchinson, though as Chief Engi¬ 
neer of McCall Company he issued instructions in April 
1908 with respect to the completion of the tailrace excaya- 
tion and the raising of the wing dam and made further esti¬ 
mates at that time with respect to the cost of completion 
of the project, he was not, during the cessation period, in 
direct supervision of construction. 

With respect to engineering fees, (1) Cooper, 
paid on the basis of his contract, did not complete the 
he was under contract to do, Empire Engineering 
poration later completing the work for an additional f 
and (2) Sanderson & Porter, though paid on the basis 
their contract with McCall Company which called for 
services with respect to the complete installation of 
trical equipment, transmission lines and substations, 
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did more than prepare certain designs, Penn Water later 
undertaking to design and make the same installations at 
its own expense with its own engineering force. 

The opinion of Respondents ’ witness Gunn that gen¬ 
eral engineering conducted during the cessation period con¬ 
tributed to decrease the time necessary to complete the 
project after assumption of construction (approximately on 
September 1, 1909) is patently based upon the witness’ 
speculations. 

There is no showing that the general designing, plan¬ 
ning and administration of cessation period served actually 
to shorten [76] the following period of construction; and, 
therefore, it is found that the foregoing amounts repre¬ 
senting expenditures during the cessation period in the sum 
of $143,981.46 should not be included in the rate base. 

Promotion Expense ( 1911 - 1914 ). 

Respondents contend that an amount of $29,601.59, con¬ 
sisting of promotion expense, should be included in the rate 
base. Respondents’ contention is that under Account 71 
of the Classification of Investment in Road and Equipment 
of Steam Roads, prescribed by the Interstate Commerce 
Commission (1914), the capitalization of this item is re¬ 
quired, but it is to be noted that Account 71 refers to 
organization expenses only and such expenses are usually 
incurred at the inception of a company and not over a 
period of years subsequent thereto. 

These charges, recommended for exclusion from the 
rate base by Staff, include a portion of the salaries of the 
president of Penn Water, the vice president and treasurer, 
the expense of office rent, traveling, booklets, photos, maps, 
entertainment, special trains, stock certificates, legal ex¬ 
penses, security listing fees, and miscellaneous. 

Respondents concede that it is impossible to tell pre¬ 
cisely to what these expenses relate. Respondents ’ witness 
Gunn could not state the nature of the activities of the offi¬ 
cers whose salaries were partly charged under these items, 
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nor the purpose of charging office rent or traveling ex¬ 
penses. The character of the booklets [77] issued was not 
known, nor of the photographs, the maps, 50 the entertain¬ 
ment or special trains. An unsegregable amount was 
thought by Respondents ’ witness Gunn to be stock issuance 
expense. 00 Legal expenses represented services performed 
with respect to (1) subsidiaries that were never active,! (2) 
the listing of securities, and (3) the securing of commission 
approval of contracts. The nature of the foregoing itjems 
indicate that the $29,601.59 is composed in part of operating 
expenses and in part of stock issuance expense, substan¬ 
tially all of which were incurred subsequent to the datq de¬ 
termined herein (July 1, 1911) as the date of commence¬ 
ment of commercial operations. 

It is therefore found the expense here involved shbuld 
not be included in the rate base. 


Credit for Property Transferred (1908) 

In 1908, McCall Company disposed of certain land be¬ 
low McCall Ferry and Penn Water, as successor, proposes 
to credit plant account with an amount of $162,936.02, wl^ich 
is less than the amount later realized in connection vyith 
this transaction. The staff recommends that the amount of 
the credit be the same as the amount [78] ultimately 
realized ($200,000). The difference, $37,063.98, is in dis¬ 
pute. 

By agreement dated February 20, 1908, McCall Com¬ 
pany agreed to convey its interests along the Susquehanna 
River below the foot of Cully’s Falls at the McCall Fefry 
dam site (in both Pennsylvania and Maryland) to the Sus¬ 
quehanna Power Company (Md.) and to a subsidiary of 
Susquehanna Power Company (to be organized in Penn¬ 
sylvania) for $760,000 of bonds of Susquehanna Po\yer 

- ---*--- 1 — 

59. The evidence is that the map was prepared for Moody’s Martual 
(1914)—clearly not a purpose justifying capitalization in plant accounts. 

60. A small amount of treasury stock was issued during this period, {and 
the voting trust in respect to Penn Water stock provided by an agreement 
dated February 7 , 1910 terminating in 1912, for the converting of voting t{ust 
certificates into stock certificates. 
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Company and certain shares of stock thereof- 61 The Mc¬ 
Call Company properties were conveyed and subsequently 
under a later agreement dated March 5, 1912, Penn Water 
agreed to sell to certain purchasers its then remaining 
$703,000 of bonds of Susquehanna Power Company and its 
then remaining shares of stock for $200,000 in cash. 62 This 
latter transaction was consummated in accordance with the 
agreement. 

Penn Water determined the amount of the proposed 
credit to plant account ($162,936.02) on the basis of a 
claimed value as of August 11,1908, the date of sale, which 
it now places on the interests conveyed in 1908. No direct 
evidence of value was found by Penn Water, so its witness 
Gunn derived a value by discounting the $200,000 at 6% 
from 1912, date of realization, to August 11,1908. 

[79] Under the Commission’s Uniform System of Accounts, 
the land below Cully’s Falls should never have been in¬ 
cluded in plant account (Electric Plant Account Instruc¬ 
tion 9-J). Moreover, the lands involved in the above trans¬ 
action were substantially all acquired as a part of the total 
of lands and rights purchased from Harlow-McGaw in 1905 
for an over-all consideration of $200,000 in cash and 
$250,000 in bonds at 90%; Penn Water inherently assumes 
that after this transaction more than a majority of the 
rights and interests acquired under the Harlow-McGaw con¬ 
tract was retained, an assumption which is not substanti¬ 
ated by the evidence. 

It is apparent that the $200,000 is the best evidence of 
the proper credit to Penn Water’s plant account, and it is 
so found. 

Profit on Property Sold (1930). 

In June 1930, Penn Water transferred to its affiliate, 
Safe Harbor, under a sales agreement, and at a total price 

61. “Certain shares” refers to the entire stock part of the transaction, i. e., 
the shares originally received (Susquehanna Power Company, common) and 
those into which such shares were later converted (Susquehanna Properties 
Company, a holding company for all shares of Susquehanna Power Company). 

62. Certain of the original amount of bonds and certain of the shares of 
stock had been disposed of in settlement of legal services. 
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of $193,545.00, certain properties which had been acquired 
by Penn Water in 1905, including those known as the Wit- 
mer and Willson properties, and a portion of the Harlpw- 
McGaw properties. 03 The Witmer properties had been Ac¬ 
quired at a cost of $38,985.00, Willson properties at a cost 
of $5,537.00 and Penn Water has calculated that the value 
of the transferred Harlow-McGaw properties, as of tjhe 
date of the beginning of commercial operations as con¬ 
tended [80] for by Respondents (October 1, 1911) was ap¬ 
proximately $29,082.80. Accordingly, Penn Water contends 
that the cost of all three groups of property to McCall Com¬ 
pany should now be found to be $73,604.80 and the differ¬ 
ence of $119,940.20, between price and cost, restored to 
Penn Water’s plant account. 

For the purpose of this proceeding, it is only neces¬ 
sary to inquire whether the amount of the credit reflected 
in Penn Water’s plant accounts at the time of the fore¬ 
going sale to Safe Harbor was proper. | 

By this 1930 transaction, Harlow-McGaw properties, 
which until then remained in Penn Water’s plant accounts 
at a calculated original cost of $379,824, 64 were divided so 
that 11.68 miles of canal and 117 acres were transferred 
to Safe Harbor and 8.32 miles of canal and 28 acres we^e 
retained by Penn Water. In the absence of direct evidence 
to the contrary, this establishes that considerably mole 
than a half of the rights and interests retained up to 1930 
by Penn Water, out of the original Harlow-McGaw prop¬ 
erties, were transferred to Safe Harbor. One-half of tfye 
$379,S24 (above) more than equals the amount of the total 
price of $193,545 less the admitted cost of $44,522 for both 
the Witmer and Willson properties, and, accordingly, this 
adjustment contended for by Respondents should not tje 
made in determining cost or the rate base. 


; 

63. The properties had never been used in the McCall project. The cop- 
tract to sell was dated August 21, 1929, the transfer taking place June 1(9, 
1930 (T. 7863). 

64. Additional interest for the 6 months from January 1. 1911, the Staff’s 
recommended date of commercial operations, to July 1, 1911, the date fourjd 
herein as the date of the commencement of commercial operations, would in¬ 
crease the $379,824 to $388,549. 
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[81] Flashboard Development and Roller Dam Investiga¬ 
tion Expense ( 1913-1921 ). 

Respondents contend that an amount of $49,754.97, rep¬ 
resenting experimental costs incurred from 1913-1921, in¬ 
clusive, in connection with the perfecting of a system of 
dashboards to be used on the crest of the dam to provide 
additional head for the generation of additional electricity, 
should be included in cost of plant and in the rate base. 

The foregoing amount is composed of items relating 
to the erection, renewal and testing of dashboards, and 
items charged to the general hydraulic and main dam ac¬ 
count (1914-1916) in connection with an investigation of 
the possibility of using a roller dam in place of dashboards. 

As of September 1912, Penn Water had gotten very 
satisfactory results from the use of dashboards installed 
along the crest of the dam to provide additional water 
storage. The installation of these dashboards had been 
carefully designed to avoid dooding out certain properties 
upstream, particularly as an injunction and law suit for 
such dooding had already been brought against Penn 
Water. Even as of February 1912, the installation had 
been ready for use—in fact as early as the last of August 
1911, the assistant chief engineer reported on the operation 
during high water of what he referred to as “weir boards 
all along the dam”. 65 

[82] Penn Water, however, was not satisded with the orig¬ 
inal installation, both because of the difficulties of installa¬ 
tion and the unsatisfactory manner of operation, the latter 
being due to the irregular bending of pins which were de¬ 
signed to fail at a certain height of water. Thereupon, 
Penn Water experimented with the use of sills, panel 
handles, and panels of various lengths. The substitution 
of a roller dam in lieu of dashboards was studied from 1914 
to 1916, and, because of the expense it would have entailed, 
was abandoned. The result is that, except for the change 

65. Installation started with the drilling of holes for the supporting pins. 
July 26, 1911. 
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from solid supporting pins to seamless tube supporting 
pins, the dashboard system now in use is, in general the 
same system in use in 1912. cc 

On the basis of the evidence of record in this proceed¬ 
ing it is found that the dashboard expense incurred dijring 
the period 1911-1912 covered the original cost of installa¬ 
tion of a system adequate to provide for the additional 
storage of water required; that all of the other related ex¬ 
penditures Respondents contend should be included in jjlant 
relate to either improvements in operation or to experi¬ 
mental improvements tried and abandoned without halving 
been put to permanent use. It is therefore found that the 
expenditures here in issue, in the amount of $49,75fL97, 
are not a cost of plant and are not includible in the rate 
base. i 


[83] Charges to Flowage Basin Account (1910-1936). j 

Respondents contend that certain acquisition expenses 
and certain expenses relating to legal and engineering 
services should be included in the rate base in the amount 
of $177,630.24. These expenses were incurred as follows: 
1910-1924: 67 j 

Lancaster Office 
Salary (Bushong) $50,423.24 
Other Expense 27,127.82 

Legal Fees 21,920.00 $99,471.06 


Office Engineering 
Misc. Office Expense 
River Observations 


45,325.71 

561.65 | 

4,988.45 $150,34^.87 


66. A wicket gate experiment lasted from 1916 through 1919, flashbejaras 
not being used during a part of the time because of an injunction proceeding 
which was not settled until March, 1916. Flashboards were in use from July 
1917 on. 


67. The account started in 1910 but the amounts in dispute represent 
charges that commence with 1911 or later years. 
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1925-1936: 

Lancaster Office 

Expense (1926-1930) 20,787.41 

Triangulation System 
Extension 3,338.25 

Property Ties 3,157.71 6,495.96 27,283.37 


$177,630.24 

The $50,423.24 of Bushong’s salary charged to Penn 
Water’s Lancaster office relates only to that part of the 
1910-1924 period that follows the opening of the office at 
Lancaster (Pa.) in March 1916. Respondents state that 
Bushong was hired in 1912 to devote his full time to the 
purchase of property required as a result of the use of 
dashboards on the dam and the consequent flooding of addi¬ 
tional lands. Prom 1912 to March 1916, the date when the 
Lancaster office was opened, Bushong took a number of 
options [84] on land and completed a number of pur¬ 
chases ; 08 but thereafter, to and including 1924, fewer op¬ 
tions were taken and fewer acquisitions made. Of the 
latter acquisitions only a part was concerned with flowage 
rights and a significant number of those arose out of pre¬ 
vious litigation. It is obvious that the establishment of the 

Lancaster office in March 1916 was not due solelv to the 

* 

needs of such an office for acquisitions necessary for opera¬ 
tions with dashboards. Indeed, Respondents state that 
after 1915 Bushong’s duties included other matters not 
directly associated with property purchases or plant addi¬ 
tions and imply that a reasonably complete identification 
of expenses connected with such other matters could not 
be made and could not be segregated. Many of these other 
duties (1916 et seq.) clearly related to operations and ex¬ 
penses relating thereto are improper items to capitalize. 

68. The rate base will include Bushong’s salary as charged to subaccount F 
of Penn Water’s “Flowage Basin Account" for the period 1912—March 
1916. 
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With respect to both the amount of Bushong’s salary 
and the other office expense 69 which Respondents propose 
to capitalize, there is insufficient evidence upon whiqh to 
make a segregation of allowable items of expense ^fter 
March 16, 1916. j 

With respect to Respondent’s claim for legal fe^s as 
an item of Lancaster office expense, these include fees paid 
to an [85] attorney, J. E. Malone (1916-1923) in various 
amounts, totalling $20,750, and fees paid the New York 
firm of Simpson, Thacher & Bartlett (1915, 1920} in 
amounts totalling $1,170. Respondents state that Malone 
was active in all local property matters and litigation from 
the time of his employment in 1912. The amounts charged 
to the fiowage basin account with respect to Malone’s serv¬ 
ices were apportioned amounts for the years 1916, 1,917, 
1920, 1922, and 1923, while for the years between the fees 
were either those paid for full services (1918, 1919) or for 
additional services (1919, 1921). The amounts for the 
services of Simpson, Thacher & Bartlett were apportioned 
for both the years in which they were incurred (1915,19f20). 
None of the services can be identified with any particular 
property, and further no properties were acquired fbom 
April 1916 to July 1920, except for a foreclosure in 1919 
with respect to a single property. 

Respondents are unable to state the basis used for the 
determination or apportionment of fees and the inclusion 
thereof in plant is unjustified on the record in this pro¬ 
ceeding. 

Penn Water charged the amounts of $45,325.71 and 
$561.65, relating to the engineering office, to the Flow^ge 
Basin sub-accounts entitled Engineering Salaries and Ex¬ 
penses and Miscellaneous Office Expenses from 1911 to 1924 
without explanation of the work done. In support of its 
contention that the charges related to plant investment and 
not to operating expenses, Respondents [86] submitted a 

_ i 


69. Direct expenses in connection with the acquisition of properties irj the 
period following 1915, including legal fees and miscellaneous expenses} are 
being included in the rate base. 
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memorandum prepared by the Assistant Secretary of the 
Company, giving his opinion as to the nature of the charges 
based upon an inspection of engineering field notebooks 
and drawings, the history of the dashboard suits and the 
recollections of an engineering department employee. Re¬ 
spondents now describe these charges as representing the 
expenditures for (1) river observations (collecting original 
data regarding flow characteristics, rates of run-off under 
varying rainfall conditions, etc.); (2) back-water observa¬ 
tions and surveys required for the defense of lawsuits; and 
(3) property surveys required for information prior to 
purchase of property and for marking boundaries after ac¬ 
quisition. But Respondents did not relate the engineering 
work set forth in the field notes and drawings to any spe¬ 
cific charges in the Flowage Basin accounts and, in fact, 
the witness stated he did not know where the cost of the 
work represented by the engineering data he examined had 
been charged. 

The various items of cost, as described by Respondents, 
are ordinary operating expenses, except for the cost of the 
first survey of properties in connection with their acquisi¬ 
tion -which would be a capital investment. The costs of 
such surveys have been segregated in another Flowage 
Basin sub-account entitled “Surveying Property” which 
we have allowed in full. There is no evidence that the 
costs of property surveys were improperly classified at the 
time of the cost distribution. The unsupported reclassi¬ 
fication, made many years later, does not justify the [87] 
inclusion of any portion of the amounts of $45,325.71 and 
$561.65 in investment in plant. 70 

The item claimed in the amount of $4,988.45 for river 
observations is subject to the same general conclusions 

70. It cannot pass without comment that Penn Water did rot call as a 
witness the one member of its organization (Bortner) more able than any 
other to testify to the details and nature of the items here involved. This 
individual was offered as a witness as to the fair value of land and rights- 
of-way, which testimony was excluded, but not for any other purpose. He 
was referred to frequently in the testimony of Respondents’ witness Gunn 
ana was available in the hearing room but never testified. 
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applicable to the consideration of similar functions set forth 
in connection with Respondents’ contentions relating to 
office engineering expense, supra . j 

Lancaster office expense in the amount of $20,787.41 is 
claimed for the period 1926-1930, consisting of office Ex¬ 
pense proper, a part of the salary of Bushong, servicesj of 
sundry persons, liability insurance and distribution of Ex¬ 
pense accounts. 71 These charges were made under a |ob 
order (M-3S7) which provided for salaries, office expenses, 
and regular current expenses in connection with the Lan¬ 
caster office, expressly excepting specific jobs such as ;he 
purchasing of real estate. Nevertheless, there is being in¬ 
cluded in the rate base herein, as plant cost, items [88] 
relating to title searches, recording, and sundry expenses 
for the period, which were charged to this work order. 72 

Because of the character of the Lancaster office after 
1925, as an office having an exceedingly minor relation to 
any sort of project cost work, and as Respondents h^ve 
failed to present any evidence enabling determination of 
any item of Lancaster office expense as proper for capital¬ 
ization, none of the amount of $20,787.41 can be included 
in plant. j 

Respondents contend that the cost of work done with 
respect to the extension of its triangulation system (Job 
order 0-791, 1929-1932) and the making of property ties 
thereto (Job order C-970, 1932-1934) should be included in 
the rate base. i 

Items for the triangulation survey and property tiesiin 
the total amount of $6,495.96 represent proper plant cos^s, 
which should be included in Respondents’ rate base. 

Survey of Storage Reservoir Sites ( 1910-1911 ). 

Respondents contend that an expenditure of $12,420.77 
for the establishment of gauges for the determination of 


— 

71. Beginning January 1926, a fixed percentage of the expense of this 
office was charged to operations; after 1929, a further change was made in tpis 
respect. 

72. During this time only one new property was acquired (1927) and th:re 
was only one flooding or “flashboard” suit. 
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river flow should be included in the rate base. However, 
there is no evidence that the charges represented by this 
amount were incurred for the purpose. Respondents at¬ 
tempted to get in evidence a statement as to the character 
of the charges included in this account by offering Schedule 
F-3 of Exhibit 320, but failing to produce any witness who 
[89] could testify to the descriptive part of the schedule 
that much thereof was rejected by the Hearing Examiner. 73 

The Staff’s exhibit disclosed that the amount of 
$12,420.77 is composed of charges to an account entitled 
“Reservoir Surveys Account” made during the years 1910 
and 1911, and which cover survey work, general office 
charges, automobile expenses, superintendence, Harrisburg 
office expenses, instruments, salary of W. E. Bennett, and 
interest. The Staff’s witness Newlands testified that he 
found nothing in his investigation of Respondents ’ accounts 
and records to support its claim that the amount repre¬ 
sented “the cost of establishing and rating of new gauges, 
rating of existing gauges and determination of time rela¬ 
tion data between gauges”. 

The Staff has treated this amount as related to surveys 
made under the supervision of W. E. Bennett, whose name 
appears in this survey account in connection with a salary 
item. Contemporary letters between Bennett and Aldred 
(Receiver), Aldred (President) and Walls (Chief Engi¬ 
neer), Walls and Bennett, and Clarke (Vice President) and 
Bennett, all show that from 1909 into 1911 Bennett was en¬ 
gaged in a continuing investigation of probable sites for the 
storage of water on the tributaries of the Susquehanna and 
in obtaining data for use before the state legislature. He 
also investigated the branches of the Susquehanna in the 
vicinity of Harrisburg for similar purposes, and later stud¬ 
ied the matter of locating a series of low storage dams on 
the Susquehanna proper. 74 

73. Again Respondents could have saved trouble by calling as a witness 
Penn Water’s employee Bortner, who was frequently in the hearing room dur- 
ing the proceedings. 

74. Such work continued at least late into 1911. 
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[90] It further appears that Bennett distributed salaries 

and expenses of himself and his assistants among clashes of 
work, distinguishing, for example, between the reservoir 
survey account and the gauges account, as well as vajrious 
other accounts. | 

It is found that Respondents have not established the 
propriety of the inclusion of the amount in question in 
the rate base. 

I 

Cost of Land Acquired from Affiliate (1931). 

Respondents contend for recognition as cost of plant an 
amount of $24,151.83, which the Staff contends "yas a 
write-up. The item arose out of a transaction between 
Transmission Company and The Baltimore Electro Alloys 
Company. j 

The Baltimore Electro Alloys Company was organized 
by Penn Water as a non-utility affiliate in 1915 for tnetal 
manufacturing purposes, with a plant in Baltimore adja¬ 
cent to Transmission Company’s Highlandtown substation, 
in connection with which four tracts of real property \were 
bought in 1915-1918 at a book cost of $30,949.60. Af ;er a 
sale of a portion of this property in 1919, the remainder 
was carried on the books of the Alloys Company at 
$24,805.42. The Alloys Company discontinued operations 
in 1919 or 1920, and later (1931) sold its real property and 
appurtenances to Transmission Company. On the basis of 
an appraisal by an employee of Penn Water, Transmission 
Company entered this acquisition in its plant account at 
$50,000, or $25,194.58 in excess of its cost to the Alloys 
Company. After a sale of a small portion of the tract by 
Transmission Company in 1937, the excess of recorded cost 
($25,194.58) was adjusted to $24,151.83, the amount hej-e in 
issue. | 

[91] Respondents take the position that under the Uniform 
System of Accounts of the Commission it is proper to ^nter 
the $50,000 as representing cost, contending that the prop- 
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erty was first devoted to utility service by Transmission 
Company. 

It is found that this transaction is one involving a profit 
between affiliates, that the amount in question consists of a 
write-up not properly includible in plant and, therefore, in 
the rate base. 

Cost of Defending Title to Land (Mill Tract , 1932). 

Respondents contend that the amount of $1,427.42, rep¬ 
resenting salaries and expenses of witnesses, legal fees and 
court costs incurred as a result of defending an ejectment 
proceeding brought against Penn Water (1932) in a bound¬ 
ary dispute should be included in the rate base. The court 
held, in the ejectment proceeding, that Penn Water did not 
have title to the land and thereafter the latter purchased 
the land. The cost of purchasing the tract was entered in 
plant account and is not here in issue, but the cost of the 
legal action was originally charged as an operating expense. 

The action at law added nothing to the value of the 
property as subsequently acquired, and the original ac¬ 
counting with respect to the cost of defending title was cor¬ 
rect. The amount of $1,427.42 will not be included as a part 
of Respondents’ rate base. 

Conowingo Backwater Litigation or Agreement Expense 

( 1923-1928 ). 

Respondents contend that the sum of $39,301.46 should 
be included as a part of the rate base, since it is identified 
with an [92] agreement relating to the adjustment of inter¬ 
ests in connection with the construction of a downstream 
hydro plant (Conowingo, Maryland) and embraces the cost 
of a study made (1925-1928) as to the anticipated effect 
of the downstream development on Penn Water’s hydro op¬ 
erations, as well as a fee for legal services (1923) and cer¬ 
tain travel expenses (1926) with respect thereto. 75 

75. Embraced in : legal expenses. $21,053.30; consulting engineers’ serv¬ 
ices. $2,272.94; distribution of salaries and wages. $12,223.36; miscellaneous, 
$3,751.86; total, $39,301.46. 
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In 1925 Penn Water brought suit in equity for an in¬ 
junction against The Susquehanna Power Company to en¬ 
join the construction by the latter of a dam at Conowiigo 
(Maryland) with a crest exceeding 100 feet, on the ground 
that a dam of greater height than 100 feet would caus^ a 
back flow upon Penn Water’s tailrace, which then extended 
some 7,000 feet below the Holtwood dam to the foot of 
Cully’s Falls. The Susquehanna Power Company, by an¬ 
swer, put in issue rights which allegedly had accrued pnior 
to certain improvements made by McCall Company to the 
tailrace, consisting, largely, of the excavation of Culfy’s 
Falls and the lowering of the foot thereof. 

In February 1926 the parties to the suit entered intj^ a 
50-year renewable agreement, and the suit was stayed. 

The above study was used to establish: (1) that the 
river fall between Penn Water’s forebay and the Coho- 
wingo tailrace would be most economically developed by 
permitting the lower (Conowingo) dam to be built tp a 
height of approximately 108 feet; (2) that in such ev^nt 
Penn Water’s average annual loss in energy output a|nd 
demand value under then existing conditions would be 
$72,000, exclusive of [93] other losses not evaluated; apd 
(3) that the average annual gain in energy output alPne 
from the Conowingo project would be $195,500. It vfas 
thereupon agreed that Penn Water would consent to the 
construction of such a dam and would receive as compensa¬ 
tion for its losses in energy output and demand value 
$72,000 a year plus $61,750 as its share in the Conowingo 
project’s estimated annual gain of $195,500. 76 

The Staff’s contention is that the expenses of $39,301 j 46 
were incurred in the negotiation of an agreement that re¬ 
sulted in no addition to Penn Water’s land, rights, or prop¬ 
erty, but only provided compensation for loss in revenues, 
and that these expenses are therefore chargeable to opera¬ 
tions or surplus. Respondents take the position that tjie 
expenses were incurred in connection with a suit to defepd 

76. For each year after the fourth year from February 20, 1926. 


i 
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title to its land and water rights and, therefore, should be 
included in the rate base. 

The facts are that this agreement does not settle title 
claims, as both parties thereto explicitly save their conten¬ 
tions and the proceeding is merely stayed. The sum here 
in issue is an expense relating to operations. Even if it 
were originally proper to defer the charge over a period of 
years, such a long time has elapsed since it was incurred 
that it should not now be included in the rate base. 

[94] Expense Incurred on Transmission Line Built by 

Others ( 1910-1913 ). 

The Staff proposes that there be excluded from the rate 
base the amount of $12,459.23 capitalized by Penn Water in 
connection with the construction of a transmission line from 
Holtwood to Lancaster (Pa.) which is the property of its 
customer company, Pennsylvania Power & Light Company 
(PP&L). 

Approximately $9,000 of the amount represents costs 
connected with surveys made by Penn Water (1910-1911) 
with respect to its own construction of the line. The latter, 
however, abandoned the project and allowed options to ex¬ 
pire. Later, the then customer, Edison Electric Company 
(predecessor of Pennsylvania Power & Light Company) 
built the line. The remainder of the $12,459.23 represents, 
for the most part, expenditures made during 1912-1913 by 
Penn Water in assisting the customer company to build the 
line, for which the customer was never charged. 

As a result of this transaction Penn Water acquired 
no property or facilities and accordingly this expense is 
not a proper one for inclusion in plant or in the rate base. 

Expense Incurred on Substation Built by Others. 

The Staff also proposes that there be excluded the 
amount of $5,668.48 capitalized in connection with the con¬ 
struction of the PEPCO substation at Takoma Park (Md.) 
resulting in property used and useful to PEPCO. 
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[95] This expense represents engineering advice relating 
particularly to the design and selection of 220-kv equip¬ 
ment for the substation, with which the engineers of fee- 
spondents had had considerable experience, the latter be|ing 
anxious that such equipment should be of the same standard 
as their own as it was to become connected with their trans¬ 
mission system. Respondents have never charged the cus¬ 
tomer company with the cost of these services. 

As in the instance of the preceding “Expense Incurred 
on Transmission Line Built by Others”, Respondents ac¬ 
quired no property by this transaction and possesses noth¬ 
ing with which “cost” can be associated. The amount Vill 
not be included in the rate base. 

Loss on Materials and Supplies. 

Respondents contend that a sum of $13,033.04 repre¬ 
senting the difference between the balance in the Material 
and Supplies Account of McCall Company on July 17, 1909 
and the McCall Company materials later inventoried by 
J. E. Aldred, Receiver, and Penn Water, represents (1) a 
loss of $8,970.34 because of the spoilage of 7852 barrels of 
cement written down by the Receiver to a value which was 
$1.1425 per barrel less than cost, and (2) a further net loss 
of undetermined material and supplies totaling $4,062,170. 
Respondents have no supporting detail other than the testi¬ 
fied to possibility that most of the spoilage in cement Re¬ 
curred during the cessation period. 


The staff’s position is that the entire indicated inven¬ 
tory loss of $13,033.04 represents cement which deteriorated 
during the period of cessation and after December 31, 1^08 
when all construction activities had ceased. 

[96] In support of its contention a staff witness testified 
that a physical inventory taken by the McCall Company at 
December 31, 1908 showed a total of 35,736 barrels of gopd 
cement on hand which at cost price amounted to $51,6R3, 
and that of this old cement the Receiver used only 7852 
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barrels and Penn Water a further S626 barrels, leaving a 
balance of 19,258 barrels unaccounted for. 

There is no evidence that the remaining barrels of this 
old cement were ever used in construction, but contem¬ 
porary correspondence and staff testimony indicates that 
it was on hand but had spoiled. 

The record supports the conclusion that the entire 
$13,033.04 here in question represents a loss due to spoilage 
of cement during the period of cessation and after construc¬ 
tion had ceased and, in fact, that the loss probably was 
much larger. The amount here in dispute was never 
charged to construction on the books and the Respondents’ 
proposal to now include it in such costs is not approved. 

Cash Not Accounted for. 

Respondents contend that $130.99 should be included in 
the rate base as cash lost from the petty cash fund during 
the period of construction. 

This amount represents the difference between the 
petty cash funds reported on the books of McCall Company 
as of July 16, 1909, and the amount turned over to the re¬ 
ceiver as of July 17,1909. 

This loss, never charged to plant on the books, possibly 
occurred during the cessation period and cannot, on the 
evidence in [97] this proceeding, be associated with the cost 
of constructing the project. It is found that no justifica¬ 
tion has been shown for including this amount in the rate 
base. 

Susquehanna Contracting Company Expense. 

Respondents contend there should be included in the 
rate base an item of $6,621.85, made up of miscellaneous ad¬ 
ministrative expenses, including legal fees, New York City 
and state taxes, referee’s services, salaries, and printing 
and stationery, incurred in the formation, functioning, and 
dissolution of the Susquehanna Contracting Company, 
which company is described in the evidence as a “paper” 
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company incorporated to facilitate the development and 
financing of the McCall project and also as a corporation or¬ 
ganized to provide for the mechanics of legally issuing the 
McCall Company securities and relieving Harvey Fisk & 
Sons from any possible future liability which might have 
resulted from the financing. Respondents have used both 
descriptions. I 

The administrative expenses of the Contracting Com¬ 
pany could at best only be regarded as financing costs> and 
therefore [98] not allowable as a separate part of the rate 
base in view of the 6% interest allowance hereinbefore 
made. 

i 

Construction Fee Charged Holtwood Power Company 
( Affiliate ). | 

Respondents contend for the retention in the rate base 


of an item of $50,194.73 which allegedly represents the cost 
of supervisory engineering services furnished by tenn 
Water, 1922 to 1924, in the construction of a steam power 
plant by the latter’s affiliate, Holtwood Power Company. 
The amount of this fee is now in the plant account of ifenn 
Water. 77 1 

___ I 

The Staff takes the position that the fee represents a 
profit on an intercompany transaction. 

Respondents’ witness Gunn thought that the fee pov- 
ered supervisory services rendered with respect to masters 
of preliminary development, design and construction for 
two and a half years prior to December 31, 1924, such serv¬ 
ices including those of Penn Water’s then [99] assistant 
chief engineer, four other supervisors or engineers, the pur¬ 
chasing agent, and the accounting department, as well as 
other employees of Penn Water. This witness did not know 
hovr the fee had been determined as to amount. No records 
of the time, services, or salaries allocated to the steam plant 

were available to him. Respondents had no details in wprk- 
--- 1 - 

77. Penn Water purchased the assets of Holtwood Power Company' and 
merged the latter with itself in 1927. 
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ing papers or other records, and accordingly, he relied on 
information obtained by consulting Respondents’ purchas¬ 
ing agent. 78 Gunn testified that Baltimore Company pre¬ 
pared some of the drawings and was consulted in the selec¬ 
tion of equipment. 79 Another of Respondents’ witnesses 
(Gisiger), however, testified that Baltimore Company did 
the main designing of the steam plant, Respondents’ engi¬ 
neers making only minor modifications with respect thereto. 
The former witness (Gunn) was not in Respondents’ em¬ 
ploy at the time of this activity, but the latter (Gisiger) 
was. 

There is no indication that this fee represents a distri¬ 
bution of the time of the supervisory employees named by 
Respondents’ witness Gunn as being those whose services 
were involved in connection with the fee. In its tax return 
for the year 1924 Penn Water reported the fee as the profit 
in an intercompany transaction, and on that basis it was 
not included in taxable income. 

It is clear from the evidence that the fee was nothing 
more than a flat 5% charge, that it constituted a profit be¬ 
tween affiliates, and that the amount thereof should not be 
included in investment in electric plant. 

[100] Organization Expense of Eoltwood Power Company 

{Affiliate) 

Respondents contend that an amount of $17,875.34 
should be included in the rate base as the cost of organizing 
a corporation in 1924 with appropriate powers for the build¬ 
ing and operating of a steam plant at the Holtwood site 
to be an integral part of Respondents’ electrical system. 80 
This amount is composed of the following items: 


78. The agent died before the giving of the testimony with respect to this 
item. 

79. Baltimore Company was paid $82,828.21 for direct expenses plus an 
amount of $16,565.78 for indirect expenses. 

80. Respondent, Penn Water, had received legal advice that probably it 
did not possess this authority in its own corporate person. 
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Lancaster office expense 
(June 1924-August 16, 1925) 
Salary (Bushong) 

Office salaries and expenses 


$9,124.96 

5,760.53 


Legal services 
Fees 

Salaries and travelling 
(February 1925) 


$14,885.49 


2,500.00 


489.85 


2,98^.85 

_ _ - ■ 

$17,87!j>.34 

The Staff, in recommending that this contention be 
denied shows that Holtwood Power Company was in ijact 
organized by Penn Water’s lawyers (chiefly J. E. Malone 
and Simpson, Thacher & Bartlett), that the activities of 
Bushong and the Lancaster office constituted incidental 
part-time work of a clerical nature, that the claimed cpst 
covered a period for a full year after the Company -tfas 
organized, and that uncontested expenses contain amjple 
provision for organization. 81 

[101] It has been pointed out in connection with otl^er 
claims that Bushong was engaged in performing a variety 
of services during 1924-1925 and these were not limited to 

81. The Staff here refers to the following Holtwood Power Company or¬ 
ganization expenses which will be included in the rate base: 

Promotion I 

Record books, stationery and printing $312.51 

Advertising, recording deeds, etc. 196.71 


Incorporation fees 
Counsel fees 

J. E. Malone (Jan. 1, 1924—July 1, 1925) 

W. E. Haskell 

Stewart & Gerber 

Simpson, Thacher & Bartlett 

Notary Fee 


$ 50^.22 
6,201.12 


12,500.00 

310.00 

300.00 

3,070.59 

.75 16,181 


$22,891 


34 


68 
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his land acquisition activity or his services in connection 
with the organization of Holtwood Power Company. He 
assisted in the organization of Holtwood Power Company 
and probably on a level higher than a merely clerical one, 
but such incidental service of operating employees should 
not be capitalized. 

Respondents also fail to identify or explain either the 
items for office salaries and expenses or those for salaries 
and travelling as related to the organization of Holtwood 
Power Company. 

The item for legal fees relates to services rendered by 
an attorney (Zimmerman) in the absence of Penn Water’s 
regular counsel, J. E. Malone. Respondents’ witness Gunn 
did not know the nature of Zimmerman’s services, and the 
Staff’s witness testified that the voucher covering these 
services did not describe them. Compensation for legal 
services performed in connection with organization are or¬ 
dinarily allowable, but Respondents have made no showing 
that all of this attorney’s services were rendered in con¬ 
nection with the organization of Holtwood Power Company 
or what portion of such services related thereto. 

On the basis of the foregoing it is found that inclusion 
in the rate base of the amount of $17,875.34 would be im¬ 
proper. 

Tower Foundations Abandoned. 

Respondents contend that an amount of $3,595.95, con¬ 
sisting of expenditures incurred in the construction of four 
unused transmission tower foundations should be included 
in the rate base. 

[102] The tower foundations were among seven the Re¬ 
spondents started to build in 1932 on rights-of-way pro¬ 
cured for the projected Riverside line which was not con¬ 
structed until 1937. Work on these foundations was or¬ 
dered commenced to take advantage of the availability of a 
competent construction force in the vicinity at the time. 
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Respondents ’ witness Gunn testified that Respondents tnew 
at the time of construction of the foundations that thd use 
of several of them would be temporary. When the line was 
finally built only three of the tower foundations were fised. 

This expense essentially relates to abandoned work, 
and accordingly its inclusion in the rate base would bb im¬ 
proper. 


Items Previously Charged Operating Expense or Res 
for Depreciation . 


erve 


the 


Respondents propose to include in the rate base 
sum of $96,116.84 obtained by reaccounting for expendi¬ 
tures formerly charged to the depreciation reserve o|r to 
operating expenses, after adjusting for certain recalculated 
overheads. Three categories of items are involved in the 
reaccounting: betterments in minor items, additions, and re¬ 
placements including betterments in new units. 


(a) Betterments. 

Respondents contend that in the past there has lieen 
incorrect accounting for expenditures concerning 19 items 
of betterments arising in connection with minor items in¬ 
stalled during the period from 1923 to 1931, in that at! the 
time charges were incorrectly made to the depreciation re¬ 
serve or to operating expenses in amounts of $14,818.34 
and $11,339.99, respectively. The proposed adjusting en¬ 
tries consist of the total of the computed excess of the <&ost 
of such installations over [103] the cost of the old item 
trended to the year of installation by means of commodity 
price indices. j 

Except for one minor item (a sign) all the items l^ere 
proposed for correction relate to necessary repair ^nd 
maintenance work involving individual parts of equipment 
or structures such as transformer cooling coils, new rail 
siding, parts of a transformer oil circuit breaker, etc. (all 
charged to the depreciation reserve) and turbine louver 
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pedestal and rubber guide vanes, etc. (charged to operating 
expense). Respondents’ witness Eichorn [Eichhorn], an 
accountant, admitted that, at the time of recording, the 
classification of such items as are here involved as a better¬ 
ment was largely a matter of judgment, and the Staff’s 
witness Newlands testified that these matters had been 
properly treated as repair and maintenance items at the 
time they were incurred according to then accepted account¬ 
ing practice. 82 

Respondents’ proposals with respect to this category 
clearly amount to re-accounting and the amounts related 
thereto should not be included in the rate base. 

(b) Additions. 

Similarly, Respondents contend that with respect to 
alleged additions there has been charged in error in the 
past an amount of $10,670.77 to the depreciation reserve, 
and an amount of $30,870.70 to operating expenses. 

Respondents’ witness Wetzel, who reclassified these 
items, testified that the determination of whether the item 
represented an addition involved the exercise of discretion 
and judgment. The Staff’s witness Newlands testified that 
the original entries made on the books [104] for these 
transactions represented accepted accounting practice at 
the time of entry. 83 

These items were properly treated at the time of the 
original accounting as repairs and maintenance, and here, 
also, what Respondents are proposing merely amounts to 
re-accounting. Accordingly, the amounts proposed will not 
be included in the rate base. 

(c) Replacements. 

The final group for which Respondents propose to re¬ 
account relates to replacements (including betterments in 
new units) made from 1923 to 1936. The amount here in- 

82. The original accounting was done under the State Commission’s system 
of accounts then prescribed. 

83. Penn Water was, during most of this period (1912-1935), subject to 
the accounting system of the Pennsylvania Commission. 
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volved totals $105,962.02, of which $13,341.75 would c<f>me 
from alleged past erroneous charges to the depreciation re¬ 
serve and $92,620.27 from alleged erroneous charges to op¬ 
erating expenses. 84 Here, too, it is established in the pvi- 
dence that the classification as a replacement rests upon 
judgment. 85 

These items represent the replacement of existing fa¬ 
cilities at a time either prior to that when Respondents be¬ 
gan recording retirements on their books or while the 
change to a retirement policy was being effected and [Re¬ 
spondents were still charging the cost of replacement to the 
depreciation reserve or to operating expenses in lieu of 
the removal of the cost of the old facility from plant and 
the adding of the cost of the new. This was accepted ac¬ 
counting practice at the time, did not constitute error, ^,nd 
re-accounting at this time would be improper. 

[105] (d) Overheads. i 

i 

Respondents’ proposed credit in the amount of 
$27,539.98 to retirements recorded prior to January 1, 
1937, 86 includes interest during construction and other over¬ 
heads which Respondents state that they believe are ap¬ 
plicable to such retirements. However, the interest during 
construction and other overheads embraced in this proposed 
adjustment relate to amounts included in Respondents ’ 
contentions considered hereinbefore in other sections of 
this opinion and which, for the most part, have been ex¬ 
cluded from the rate base. Therefore, it is found that the 
credit here proposed should not be permitted in connection 
with the determination of the rate base. 

Respondents, in pricing certain unrecorded retire¬ 
ments, have included overheads not capitalized or allowed 
herein in the amount of $50,000. 

- 

84. The adjustment would involve both debits and credits to the deprecia¬ 
tion reserve, the net becoming a credit of $13,34175. 

85. The original accounting had been pursuant to a system promulgated 
by the Pennsylvania Commission. 

86. The effective date of the Commission’s Uniform System of Accounts 
and Respondents’ compliance with Electric Plant Instruction 2-D. 


i 

i 


I 
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It follows that the amount in question should not he 
treated as a part of the cost of plant retired since it has 
not been considered a part of the cost of plant in the first 
instance. Therefore, the proposed credit is eliminated. 

Contribution to Holtwood Church. 

Respondents propose to include in the rate base an 
amount of $1,400 contributed in 1913 by Penn Water to the 
construction of a church at Holtwood (Pennsylvania) and 
previously accounted for as a charge to surplus. 

This donation, made after the commencement of opera¬ 
tions, was properly an income or surplus charge and not a 
proper charge to Penn Water’s plant. 

[106] River Coal Investigation Expense. 

Respondents claim as includible in the rate base an 
amount of $6,132.41 representing “River Coal Investiga¬ 
tion Expense”, consisting of expenses incurred in connec¬ 
tion with obtaining an engineering report on Susquehanna 
River coal, and in increasing the coal storage area and 
coal storage facilities of Anthracite Production Corpora¬ 
tion. 

The expense connected with the engineering report 
($2,500) was incurred June 1920 and covered a survey of 
the history of river coal, its recoverability and marketabil¬ 
ity, as well as the determination of a location of a plant to 
be used in the recovery of such coal. Within four months 
thereafter, Holtwood Coal Company was organized as a 
wholly-owned subsidiary of Penn Water for the purpose of 
engaging solely in the commercial marketing of river coal. 
The coal recovered was dredged by the non-affiliate An¬ 
thracite Production Corporation, which located its plant as 
recommended by the aforesaid engineering report, at 
Shenk’s Ferry (Pennsylvania). Subsequently, the market 
for the sale of coal by Holtwood Coal Company disap¬ 
peared, and at the end of 1923 it withdrew from the busi¬ 
ness. 

Although Penn Water expended some $23,000, which is 
included in the rate base, in an investigation of river coal 
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deposits, combustion characteristics of river coal, etc., in 
connection with the construction of its steam plant, it pro¬ 
poses here to charge an additional $2,500 to cost of {he 
steam plant for expenses associated with the earlier report 
obtained in connection with the 1920 commercial marketing 
operations of Holtwood Coal Company. This non-utiljty 
expense is not a proper rate base item. 

The proposal to include as steam station costs expenses 
($1,340.98) incurred in connection with labor and material 
provided [107] Anthracite Production Corporation at the 
latter’s coal storage facilities at Shenk’s Ferry in 1921 and 
1922, as well as the proposed inclusion of the amounts jof 
reimbursement ($2,291.43) to Anthracite Production Cor¬ 
poration by Penn Water for the cost of moving transform¬ 
ers and a transmission line, and the building of a new office, 
laboratory and machine shop, also relate to Penn Water’s 
non-utility business and should not be included in the rqte 
base. ! 

Respondents’ Proposed Credit Adjustments . 

Respondents propose to reduce claimed costs by the 
amount of $9,187.79, representing the rental income de¬ 
ceived from Transmission Company’s Gunpowder line 
(Baltimore) during the period prior to the commercial 
operation thereof. 

Penn Water also proposes to eliminate from plaint 
account (1) $941.69 appearing in the flowage basin accoupt 
(1910-1924), (2) $399.59 appearing in the flowage basin ac¬ 
count (1925-1936), (3) a bond interest adjustment made in 
1914 in the amount of $587.86, and (4) an item of Holtwood 
Power Company organization expense in the amount of 
$799.69, all totalling $2,731.83. 

Penn Water further proposes to write off the value of 
stock of McCall Ferry Company 87 acquired by McCall 
Company from Hutchinson in the amount of $200. 

87. Not to be confused with McCall Ferry Power Company (McCall Coijn- 
pany). 
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The credit for the amount of rental received from the 
Gunpowder line, as well as the other credits totalling 
$2,931.83, appear to be proper in determining the rate base. 

[108] Summary. 

The foregoing findings relating to investment in elec¬ 
tric plant in service and, therefore, to the rate base are 
summarized as follows: 

Net amount in issue $3,378,869.57 

Less amounts to be included in 
the rate base: 

Triangulation survey and 
property ties $ 6,495.96 

Additional interest during 
construction (January 1, 

1911 to June 30, 1911) 192,789.00 199,284.96 


Subtotal 

Respondents ’ proposed 
credits : 

Gunpowder line 
Other 


$3,179,584.61 


9,187.79 

2,931.83 12,119.62 


Subtotal 

Net exclusions from rate base 
conceded by Respondents 


3,191,704.23 

2,208,902.08 


Total adjustments to electric 
plant in service 


$5,400,606.31 


This adjustment applied to the book amount of Elec¬ 
tric Plant in Service and in Process of Reclassification pro¬ 
duces an adjusted book amount, as of December 31, 1945, 
of $33,183,625.82. 88 This latter amount includes $75,722.25, 


88. Electric Plant in Service and in Process of Reclassification, 
$38*584,232.13, less total adjustments, $5,400,606.31, equals the $33,183,625.82. 
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representing the book cost of certain real estate held for 
possible future transmission lines which should not tJe in¬ 
cluded in the rate base but should be recorded in Electric 
Plant Held for Future Use. The $75,722.25 deducted jirom 
the above adjusted book amount of $33,183,625.82 leases a 
balance of $33,107,903.57. | 

[109] Disposition of Amounts Improperly Charged to 
Plant. I 

The amount of $11,946,831.77 was charged to planjt ac¬ 
count on the books of Penn Water to record the transfer of 
properties on January 13,1910 from the Bondholders (pom- 
mittee of McCall Ferry Power Company. The amount re¬ 
corded represented the face and par value of the securities 
issued to the Committee, less the net amount of miscel¬ 
laneous assets and liabilities. The following adjustments 
are appropriate for disposing of the improper or incor¬ 
rectly classified items as recorded on the books at Decenjiber 
31, 1945, totalling $5,400,606.31: | 

131 Materials and Supplies $ 14,00p.00 

Estimate of the portion of sundry 
spare machine and equipment 
parts on hand at December 31, 

1945. 

151 Capital Stock Expense 82,96^.12 

Expenses in connection with the 
authorization, issue and sale of 
capital stock during the period 
1923-1935. i 

250 Reserve for Depreciation of Electric 

Plant 213,23^.71 

The net amounts of $335,728.20 
representing unrecorded retire¬ 
ments and $122,488.49 of plant 
cost erroneously charged to the 
reserve for depreciation. 
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110 Other Physical Property 46,221.15 

Real estate determined by Penn 
Water to be outside the claimed 
project boundary and the invest¬ 
ment of Penn Water in the hy¬ 
draulic testing laboratory. 

271 Earned Surplus 5,044,182.33 

The net amount of various remain¬ 
ing items representing improper 
charges and credits to fixed cap¬ 
ital accounts. 


Total elimination from electric plant $5,400,606.31 


The project boundary claimed by the Respondents has 
not been investigated by the Staff or passed upon by the 
Commission. The extent and value of the properties pro¬ 
posed to be transferred herein to Other [110] Physical 
Property and Electric Plant Held for Future Use represent 
the Respondents’ determination and are subject to future 
action by the Commission when the project boundary is 
established. 

Construction Work in Progress. 

The Staff recommends adding to adjusted plant, and 
to the rate base, construction work in progress in the 
amount of $32,119 for 1945 and $64,353 for 1946. Respond¬ 
ents contend that $237,361.79 of construction work was in 
progress for 1945 80 and $226,672.07 for the year 1946. The 
recommendation of the Staff coincides with net additions 
permitted as an element in the computation of the power 
bill to Baltimore Company under the contract of June 1, 
1931. Respondents’ contention relates to a total of annual 
work orders which may be classified into four groups: (1) 
non-project property, (2) property held for future use, 

89. This represents $205,243.01 recommended for exclusion by the Staff 
plus the $32,118.78 recommended for allowance. 
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(3) work in progress not included in the year’s power hill, 
and (4) work in progress included in the year’s power fell, 
as follows: 90 

1945 1946 

52,140.33 $ 58,92il9 
67,848.06 67,84^.06 

85,254.62 35,54^.75 

32,118.78 64,3531.07 

$237,361.79 $226,672 07 

[111] Non-project property includes the purchase of prop¬ 
erties above both the T T oltwood and Safe Harbor projects 
which is being held for use in connection with a futiire 
hydro development. Neither the specific location of the 
future development, nor the design, nor the date of the 
commencement of construction thereof has yet been deter¬ 
mined, nor, in fact, can this development be used as a part 
of the Holtwood project and may not even be owned by 
Respondent, Penn Water. ! 

Property held for future use consists principally of 
land items. The largest item relates to rights-of-way fjor 
a proposed line from Lehman Farm to Lancaster with soijne 
investment having been made for a line of less definite 
destination. It has not been decided when construction wiill 
begin on these lines and no contract has been closed wifh 
a customer requiring their construction. 

With respect to the two remaining items contained in 
the foregoing tabulation, Respondents capitalize interest 
during construction under a definite policy which has be^n 
in effect since 1930, according to which interest is charged 
at M>% per month on construction expenditures with re¬ 
spect to all jobs estimated to cost $2,000 and to requite 

90. Non-project property and property held for future use arc not included 
in the power bill. I 


Non-project property $ 

Property held for future use 
Work in progress not included 
in power bill 

Work in progress included in 
power bill 
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more than one month in construction. This capitalization 
continues until the end of the month, during which the ad¬ 
dition or facility becomes available for service, whereupon 
the cost of the work is included in computing the power bill. 

According to the evidence, therefore, it is proper to 
allow as a part of the rate base only those of the foregoing 
items which are included in the power bill and the remain¬ 
ing items claimed are not to be included in the rate base. 

[112] Property Held for Future Use. 01 

Respondents contend there should be included in the 
rate base an amount of $77,918.28 as representing property 
held for possible future use in respect to the construction 
of a new Lancaster transmission line and substation, lines 
parallel to Respondents’ Perryville, York and Coatesville 
lines, a connection with the system of Pennsylvania Power 
& Light Company (Lancaster), and construction of lines 
parallel to Respondents’ Ellicott City (Maryland) to 
Takoma Park (D. C.) lines, as well as future additions to 
the Ellicott City substation. In the testimony the estimated 
date of placing in service of these facilities varies from 
1950 to 1955 to the unknown. 

Purchases for the possible future line between Safe 
Harbor and Lancaster, which represents the major por¬ 
tion of this property, began in 1924 and are still in progress. 
The date when this line is to be built is undetermined. 

Rights-of-way paralleling existing lines of Respond¬ 
ents were acquired at the time the transmission lines were 
constructed and there are no definite plans as to the date 
of their use. 

Such items relate to matters which are too indefinite to 
justify consideration of the related amounts as a part of 
Respondents’ rate base. 


91. Other property being acquired currently to be held for future use is 
disposed of under the previous section, “Construction Work in Progress’*. 
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[113] Depreciation. 

I 

There are three main aspects of depreciation Vhich 
must be considered in this proceeding: (1) accrued de¬ 
preciation to be deducted from cost of plant if a depreciated 
rate base is used, (2) annual depreciation expense, an<fi (3) 
whether a depreciated or undepreciated rate base is ap¬ 
propriate. 

Accrued Depreciation. j 

Respondent contends that the accrued depreciation as 
of the end of 1945 amounted to $6,000,000. The staff claims 
the amount was approximately the same as the depreciation 
reserve according to the books (adjusted) of the company, 
namely, $8,763,118. 

The difference between the two foregoing figures 
represents, in the main, differences in method of determin¬ 


ing accrued" depreciation. Respondent’s witnesses deter¬ 
mined so-called actual depreciation of approximately 
$4,500,000, largely by the observation process, to which was 
added $1,500,000 as a “safety factor” to cover possible 
future loss from accidents, failures, floods, ice, hurricanes, 
sleet, snow’, earthquakes, and the like. The staff, on the 
other hand, estimated accrued depreciation on the age-life, 
straight-line basis. This involved an estimate of the serv¬ 
ice lives of the various classes of plant and then a computa¬ 
tion of the proper depreciation reserve, sometimes called 
the reserve requirement, which was taken as the measure 
of accrued depreciation. 1 

Respondents’ witnesses Gunn and Uhl testified that 
the “actual” depreciation in Respondents’ depreciable 
property as of December 31,1945 w r as as follows: 


Production Plant—Steam 

Gunn 
$ 973,310 

Uhl 

$ 955,370 

Production Plant—Hydro 

2,223,880 

2,480,350 

Transmission Plant 

1,147,290 

872,050 

General Plant 

200,420 

172,^60 


$4,544,900 

$4,480,130 
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The agreement in totals testified to by these two wit¬ 
nesses should not be construed as agreement to details or 
to procedures. Only by the sheerest of coincidences could 
the determinations of these two witnesses approximate one 
another so closely. They disagreed in major respects not 
only to the presence or absence of functional depreciation, 
but also as to physical condition. To cite one example, 
Gunn estimated $326,760 for depreciation in Accessory 
Electric Equipment, whereas Uhl found only $226,020. 
Over 50% of Gunn’s estimate represented obsolescence, 
whereas only 15% of Uhl’s estimate came within that 
category. 

The witness Gunn’s method involved the determination 
of physical condition and the “comparative economic dis¬ 
advantage” existing in any unit of property. Physical 
depreciation was based on studies of plant maintenance, 
test, inspection and operating records, consultations and 
studies, and was expressed by a per cent condition. “Eco¬ 
nomic disadvantage” was determined for individual units 
of equipment by comparing charges or costs applicable to 
the existing unit against charges or costs for a substitute 
unit of the most modern design to provide equivalent capac¬ 
ity, reliability and flexibility. He made substitute plant 
studies for the hydro and steam stations, the Holtwood and 
Highlandtown substation [s], the Holtwood-Highlandtown 
transmission line to Baltimore, and general plant, but not 
as to the rest of the property which he considered modern. 
[115] Gunn testified that the greater part of the property 
of Respondents was of a rugged, long-lived character for 
which there were few, if any, life statistics, that there were 
no mortality data available with respect to large hydroelec¬ 
tric equipment and structures, and that he did not use serv¬ 
ice lives, as in his opinion the results obtained thereby 
would bear no relation to existing depreciation except by 
coincidence, even if a series of adjustments were made, 
from time to time, until life expired. 
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In determining physical depreciation, however, Gunn 
used a time discount factor. But, when cross-exaihined 
with respect to specific instances in which the factor had 
entered into his determinations, he was very uncertain and 
indefinite as to what weight he gave it other than (i) he 
associated it with future usefulness, which apparently re¬ 
lated to a consideration of life expectancy over a possible 
range of years, and (2) he “observed the effects of inter¬ 
est off of some compound interest curve” assuming that 
“technological depreciation” would proceed at a certain 

“rate”. He confessed that this “time discount” fhctor 

1 

was “far out in the realm of speculation” and depended on 
the exponent used, but he insisted it was entitled to feome 
consideration and testified that, in fact, he did make esti¬ 
mates of depreciation based upon it and that he could not 
make an “accurate determination of . . . depreciation” 
without it. 

Gunn’s “economic disadvantage” produces a result 
dependent upon price levels through the effect of prices on 
current operating expenses of existing property and! as¬ 
sumed operating expenses and capital costs of alternative 
or substitute property. Moreover, it was necessary foil the 
witness, in order to carry out his method, to make judg¬ 
ment [116] determinations of what property was subject to 
“economic disadvantage” and then to speculate as to \lhat 
would be the costs of building and operating substitute 
plants. In this connection, he obtained carrying changes 
by use of a factor developed 20 years ago, "which he did not 
check for adaptability for current use, and which contained 
an element of return not appropriate in this proceeding, 
and an element of depreciation in no way related to his pwn 
method of determining depreciation. He estimated sup¬ 
posititious operating and maintenance savings and even 
assumed a value of power and energy losses that might be 
saved by modernization of substations. 

Such consideration as Gunn gave to the economic as¬ 
pects of depreciation is included in a method of deterrhin- 
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ing economic disadvantage which has all of the speculation 
and faults of “reproduction new”. His judgment of 
physical depreciation, as previously pointed out, is com¬ 
promised, in major instances at least, by the use of a 
vaguely defined and vaguely used time-discount factor. It 
is necessary to conclude, therefore, that this witness’ de¬ 
terminations are too speculative to be of real assistance to 
the Commission in determining accrued depreciation. 

The witness Uhl also had available reports of an exam¬ 
ination of structures and equipment, inspection and main¬ 
tenance, maintenance expense history, and data on addi¬ 
tions and retirements since the original construction. This 
witness estimated the per cent condition of structures and 
equipment, allowing for w^ear and tear, improvements and 
replacements, current and deferred maintenance, reflecting 
the “depreciation” (actually only deferred maintenance) 
that wrnuld be eliminated by Respondents’ current main¬ 
tenance policy, and stated that [117] he considered obsoles¬ 
cence where found. As did Gunn, he considered the mass 
concrete of the dam, the forebay ramp, the tail-race excava¬ 
tion and deflection w r all, and sub-structure excavations as 
non-depreciable 02 but used the essentials of a service-life 
calculation to obtain an estimate of the deferred main¬ 
tenance in the dam. 93 

Witness Uhl gave no real consideration to obsoles¬ 
cence, testifying that the current high cost of replacements 
made it impossible for him to make a good estimate and 
that he considered it as a very intangible element, depend¬ 
ing, even in power plants, upon style and type as well as 
upon economic factors. 


92. Also, the railroad relocation, land and flow rights, reservoir clearing, 
and organization and undistributed fixed capital costs. Deferred maintenance 
was found in such principal items as the dam, the turbines and gate mechan¬ 
isms and the windings of generators and transformers and was included as 
depreciation. He distinguished between current and deferred maintenance, con¬ 
sidering maintcnace to be deferred if its periodicity was as much as 3 years, 
but admitted that in some instances, as the operators’ village, it became mixed 
with improvements. He made no determination as to exactly what part of 
his determination of depreciation related to deferred maintenance alone. 

93. Also in determining depreciation in conductors, line towers, the fre¬ 
quency converters, and transformers. 
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While Uhl stated that he gave consideration to the fact 
that some depreciation existed due to deterioration that 
could not be found by visual examination, it is nowhere ap¬ 
parent in the evidence what [118] weight he gave to this 
factor as it is obvious that he gave principal consideration 
and weight to ‘ ‘ the physical condition of the property ’ as 
he found it. 94 

In essence, both Gunn and Uhl determined their so- 
called actual depreciation by the observation process,! al¬ 
though Gunn, in particular, through generalizations ^nd 
technical descriptions, endeavored to create the impression 
that his was a scientific study. To this so-called actual de¬ 
preciation of some $4,500,000 was added the $l,500,p00 
previously noted and which witness Gunn admitted was not 
depreciation at all but merely a provision for some kinq of 
contingency in the future. 

We have, on many occasions, carefully considered tes¬ 
timony endeavoring to establish observed depreciation as 
actual accrued depreciation and have condemned tpat 
method so many times that it would seem to be futile to 
repeat what we have already said. 95 Suffice it to state Uere 
that the record in this case, just like the record in the 
Safe Harbor case, shows beyond any question of a doiibt 
that such observed depreciation cannot be accepted a^ a 
measure of accrued depreciation for rate base purposes. 
[119] The staff proceeded to determine accrued deprecia¬ 
tion by the use of the straight-line, age-life method which 
involves the use of service lives, the same method employed 
by the Company in computing annual depreciation expense 

since it started depreciation accounting. Since 1931 ihe 
_ _ i 

94. The further criticism that physical depreciation cannot be wholly (de¬ 
termined by visual inspection is strikingly borne out by Uhl's admissions ^hat 
important elements of property were not capable of inspection and that l he 
had to return and make a further inspection of the substructure of the hy¬ 
draulic plant during the course of the hearing. 

95. In the matter of 

Chicago District Electric Generating Corp., 2 FPC 412, 423 (1941) ; 

Hope Natural Gas Company, 3 FPC 150, 167 (1942) ; 

Safe Harbor Water Power Corporation, 5 FPC 221, 250 (1946). 
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amounts of depreciation expense accrued in its books have, 
in effect, been collected from customers inasmuch as the 
Baltimore Company, under the supplemental agreement of 
June 30,1931, was required to assure the company recovery 
of all of its proper expenses, including depreciation, in ad¬ 
dition to a return on investment. Most of the present re¬ 
serve was built up by accruals for which the company was 
specifically reimbursed under the foregoing supplemental 
contract since the depreciation reserve, as of December 31, 
1930, amounted to only $2,875,440.89. 

The first step in determining accrued depreciation un¬ 
der the straight-line method is a determination of service 
lives of the various units or classes of plant. The staff 
witnesses who estimated service lives did so after a field 
examination of Respondents’ properties and a study of 
Respondents’ operation, inspection, maintenance and 
trouble reports, and a consideration of functional (eco¬ 
nomic) as well as physical causes of plant retirement. Re¬ 
spondents did not offer any evidence in respect to service 
lives. We find in the record in this case that the service 
life estimates of the staff are reasonable and that they are, 
therefore, approved. 

After a determination was made of the service lives, 
a proper depreciation reserve (reserve requirement) was 
computed by the staff. This reserve requirement repre¬ 
sented, in terms of cost, that part of the service life of the 
properties which had expired or, in other words, [120] 
which related to the past. The method was substantially 
the same as that employed by the company in its accounts 
since it inaugurated depreciation accounting. The reserve 
determined by the staff, as of December 31,1945, amounted 
to $8,408,373, as compared with the adjusted book reserve 
of $8,763,118 as previously noted. The book reserve was 
somewhat higher than the reserve requirement, the differ¬ 
ence being primarily due to the fact that the book reserve 
contains allowances for resurfacing the dam and a few 
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other deferred maintenance items not included in the £taff 
estimates. 

It is now well-established that depreciation expense 
and accrued depreciation should be determined by the same 
method in order to do justice to rate payers and the Com¬ 
pany alike. The use of one method, such as observed de¬ 
preciation, for determining accrued depreciation, anc[ an 
age-life method for the purpose of depreciation expens^, is 
the use of dual standards which inevitably results in! in¬ 
justice. We stated in the Safe Harbor case, where th£ is¬ 
sues in respect to depreciation were similar to the isgues 
presented here, the straight-line method is now the gen¬ 
erally accepted method of computing depreciation. jrhe 
staff procedures in this case conformed to our well-estab¬ 
lished precedent. 

There is disagreement between Staff’s and Respond¬ 
ents’ witnesses as to whether certain plant items (niass 
concrete of the dam, the forebay ramp, the tail-race excava¬ 
tion and deflection wall, and sub-structure excavations) are 
depreciable or non-depreciable, but Respondents’ own wit¬ 
ness Uhl admitted that it is the practice to put a life upon 
such structures as concrete dams and that he would con¬ 
sider them, and specifically, the Holtwood dam, as depre¬ 
ciable. The [121] Respondents themselves, since 1917, hpve 
accrued amounts to the reserve for depreciation for all of 
its depreciable plant, which included the dam, according} to 
the straight-line method. 

It is of evidence in the record of this proceeding tpat 
other electric companies treat comparable mass concrete 
dams as depreciable, some of the companies calculating the 
accrual on a straight-line basis, giving the dam account a 
service life ranging from 100 to 141 years. 

In our opinion such plant items as are mentioned abcive 
have a limited service life and are properly subject to de¬ 
preciation allowances in order to prevent the impairment 
of capital. We believe that the general practice of treating 
such property as depreciable is clearly correct and that the 
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novel treatment proposed by Respondents is not sound 
from either the financial or regulatory viewpoint. 

Upon a consideration of all of the evidence it is found 
that reasonable and proper composite service lives for the 
steam, hydraulic, transmission and general plant classifica¬ 
tions are 42, 69, 57 and 35 years, respectively, with cor¬ 
responding annual depreciation rates of 2.38%, 1.45%, 
1.75% and 2.86%. We find that the average accrued depre¬ 
ciation for 1946 was $9,001,873. 

Depreciation Expense. 

Respondents contend that the required annual charge 
for depreciation expense is $400,000 for property in service, 
plus 2 1 /£% on subsequent net additions of depreciable prop¬ 
erty. The Staff contends that for 1946 the proper annual 
charge for depreciation was $465,413, computed on a 
straight-line basis. 

[122] Respondents’ witness Gunn derived his estimate of 
the adequate annual allowance of $400,000 by applying to 
the 1945 book allowance for depreciation, $574,245, the ratio 
of his determination of the proper reserve at the end of 
1945, $6,000,000, to the December 31, 1945 book balance in 
the depreciation reserve, $8,976,358, and increasing the re¬ 
sult to $400,000 after consideration of several intangible 
counteracting factors. 96 

His recommendation of $400,000 is upon an equal an¬ 
nual (straight-line) basis, which he modified to an annuity 
of $175,000 if the annual allowance were on a 3% compound 
interest or sinking fund basis. Anticipating a net increase 
in the property of Respondents in the future, consisting of 
replacements and miscellaneous minor additions, both of 

96. He testified that he verified this annual allowance by reviewing the 
present physical and economic condition of Respondents' plant, concluding that 
retirements for the next ten years may approximate $250,000 a year, per¬ 
mitting the retirement of 1/10 of all of Penn Water's depreciable property 
including such possibilities as the retirement of 2/3 of boiler plant equipment, 
1/2 of all coal preparation and handling equipment, and all of the coal dredging 
and floating equipment, and rewinding all 10 generators in the hydro station, 
and all transformers in both the Holtwood and Highlandtown substations, 
etc. 
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which he expects to consist of units of property more sus¬ 
ceptible to depreciation than the average of the property 
as a whole (i. e., carrying higher rates of depreciation), 
he added to his §400,000 an allowance of 2 yo% per amjium 
applicable to net additions of depreciable property, assum¬ 
ing a straight-line basis of accumulation, or an allowance 
of 1.3% per annum, assuming depreciation be provide^ on 
a 3% interest basis. The $400,000 includes no allowance 
for obsolescence or what the witness called “economic dis¬ 
advantage ’ ’ in the future, except that which might be irreg¬ 
ularly provided for at the time of the 5- and 10-year review 
advocated by the witness as a check of the accumulated re¬ 
serve against then past experience in the way of retire¬ 


ments. | 

[123] It is apparent that even under Respondents’ theories 
the derivation of the $400,000 can only be sustained by 
validation of the witness’ use of the ratio of his determina¬ 
tion of the reserve requirement to the book reserve. leav¬ 
ing found that the witness’ determination of the reserve 
requirement cannot be accepted, no basis exists for accept¬ 
ing his determination of the annual allowance. 

Moreover, the procedures followed are impracticable 
and unsound. In our opinion the $400,000 annual allowance 
would be inadequate to return the investment in presenily- 
owned depreciable property to respondents over the serv¬ 
ice lives of such properties, but on the other hand, the 2 1 /*>% 
of depreciation to be applied to additions appears exces¬ 
sive. The combination of the two figures conceivably mi£ht 
result in a fair allowance over a period of years, but ob- 
viouslv this would be the result of accident rather than of 
sound practices. 

The Staff’s computations of the annual allowance con¬ 
formed to the standard practice of applying the deprecia¬ 
tion rates hereinabove found proper to the average of fhe 
appropriate plant balances for the year. Making this ap¬ 
plication to the average plant balances for the year 19^6, 
it is found that the proper annual allowance for that year 
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is $467,701, including $2,288 applicable to the sums allowed 
herein with respect to triangulation and property tie sur¬ 
veys, and the allowance of additional interest during con¬ 
struction, less Respondents’ proposed credits. 

[124] Depreciated or Undepreciated Rate Base. 

Respondents contend for an undepreciated rate base 
with a special credit to consumers, computed at 3% on their 
revised depreciation reserve balance of $6,000,000, plus sub¬ 
sequent net additions thereto. 

The evidence relied upon by Respondents in support 
of this contention consists of the testimony of the witness 
Dorau, which sums up to the effect that in order for the 
stated return on investment to be fully realized, there must 
be a so-called proper correlation between the effect of the 
reserve deduction, where the deduction is made, in deter¬ 
mining the rate base, and an upward adjustment in the al¬ 
lowed rate of return; or, the same result achieved by not 
deducting accrued depreciation and allowing a credit to 
consumers, based upon the amount in the reserve and a 
given interest rate. Thus, with straight-line accrual, de¬ 
duction of the reserve, and no income from “reserve in¬ 
vestments”, the witness contends that in order to realize 
an “intended” fair return at the rate of 614% (as assumed 
by him), there would be required an actual rate of return 
of 9.27%. On the other hand, with 3% earned on the “re¬ 
serve investment”, the rate of return actually realized 
would be 5.45%; on a 3% sinking-fund basis, with an un¬ 
depreciated rate base and earnings on the “reserve invest¬ 
ment” at 3%, the rate of return realized would be the wit¬ 
ness’ intended rate of 6.5%. 07 

[125] This concept of maintaining a “reserve investment” 
as if it were an actual fund is emphasized by Respondents’ 

97. As this Commission has comparatively recently pointed out in the 
Safe Harbor case, supra (5 FPC 221. 248-249), the use of a sinking-fund 
method with a rate of interest applicable to the sinking fund, lower than the 
rate of return allowed on the investment, has the effect of not crediting the 
consumer with the full amount of the investment which is repaid by him in 
the form of depreciation expense. 
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contention that (1) reserve assets are in the nature off ad¬ 
vances made by the consumers, which cannot be remitted to 
Respondents’ investors until such investments ar^ no 
longer needed to insure dependable service to the consuper, 
and further that (2) the deduction of the reserve wpuld 
operate to effect a lower return, thereby relieving the con¬ 
sumer of paying for a part of the cost of service (the Icost 
of Respondents’ custody and management of the reseiwe) 
at the same time depriving the investor of a part of his re¬ 
turn on the investment. 

Dorau’s approach is fallacious in several respects. 
So-called depreciation reserve assets—they are not identi¬ 
fied as separate assets at all—are accumulated from rates 
paid by consumers but they do not in fact or in theory Con¬ 
stitute a corpus of a trust fund such as is implied in Dor^u’s 
testimony. Whatever funds come into the possessior[ of 
the utility through allowance of depreciation expense be¬ 
long to the utility absolutely and may be used for all lawful 
purposes. Such unidentified funds can be used to pay off 
debt, purchase additional property, etc. If they are in¬ 
vested in utility plant, the plant is included in the rate bjase 
but if invested in such things as stocks and bonds, obvioqsly 
rate regulation does not take them into account. 

The trust fund analogy is strained to say the le^st. 
Accrued depreciation is not a fund. As previously staged, 
it represents that part of the cost of plant which relates 
to the past—expired service life. If it is not deducted^ in 
determining the rate base, a cost of past operations be¬ 
comes the basis for a continuing charge. [126] In addition, 
accrued depreciation is deducted on equitable grounds. 
When a consumer has paid for plant consumption (de¬ 
preciation), it is just as inequitable to charge a return on 
the amount reimbursed as it would be to charge a retiirn 
on the cost of coal consumed in a previous year and d^ly 
recovered in operating expenses. | 

Respondents contend that, because of the long-lived 
character of their property, the depreciation reserve will 
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tend to accumulate to abnormal proportions, becoming and 
remaining for years in excess of 50% of the investment in 
depreciable property under the straight-line method. As¬ 
suming such computations to be accurate, the results 
thereof do not constitute a valid argument, per se, against 
the straight-line method and the employment of a depre¬ 
ciated rate base. The fact is that in the instance of Re¬ 
spondents, whose property is largely long-lived, the use of 
a sinking-fund method (usually associated with an unde¬ 
preciated base) w r ould postpone recoupment of a high pro¬ 
portion of their investment to the remote time when the 
properties are old, maintenance high and obsolescence a 
greater hazard. This would entail greater financial risks 
and might result in serious capital impairment. 

We discussed in the Safe Harbor case the contention 
that an electric utility like Penn Water should employ the 
sinking-fund method of depreciation and enjoy an unde¬ 
preciated rate base. The record in this proceeding does not 
alter what we there said, but no good purpose would be 
served by repetition. 

[127] It is, therefore, concluded that the use of a depreci¬ 
ated rate base in this proceeding is proper. It is also our 
opinion that where the book reserve approximates the 
proper reserve (reserve requirement), the book reserve 
should be deducted as the measure of accrued depreciation. 
That is the situation here, the book reserve is only slightly 
higher than the reserve requirement and even the excess 
represents payment to Penn Water by its customers for de¬ 
ferred maintenance. 

Accordingly, we find that from Respondents’ average 
investment in plant for 1946, $33,126,585, the reserve for 
depreciation, averaged for the year $9,001,873, should be 
deducted in arriving at the 1946 rate base. 

[128] Working Capital. 

Respondents contend that an adequate allowance for 
working capital requires the allowance of an amount of 
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$977,160, while the Staff contends that an allowance with 
respect thereto in the amount of $650,000 would be ade¬ 
quate. 

Respondents contend that the required amount of the 
cash component of such an allowance is a sum of $48^,092. 
However, the method used by Respondents in competing 
the amount claimed for this component is based upon! sev¬ 
eral fallacies. The lag between expenditures and revenue 
is computed by Respondents on the theory that cash should 
be on hand the first of a month to meet all of that month’s 
expenses and that revenues are not due until the various 
contract dates of payment, without any consideration Ojf the 
fact that bills are not received on the first of the month, that 
operating expenses are not paid on the first of the mbnth, 
that payrolls are paid twice a month or bi-weekly with little 

i 

necessity for interim wage payments, and that bills usually 
either carry a ten-day discount or a 30-90 day payment pro¬ 
vision. Accordingly, Respondents’ use of a 48-day lag in 
terms of weighted dollars in this computation is notj ac¬ 
ceptable. I 

Further, Respondents’ calculation of the cash com¬ 
ponent includes an allowance for contingencies sucli as 
floods, fires, etc., in the amount of $125,000, though in de¬ 
termining this amount no consideration was given by Re¬ 
spondents to their year-in and year-out actual contingency 
requirements, nor to the fact that the operating and main¬ 
tenance element of such a casualty expense would be re¬ 
couped in the monthly power bill [129] rendered by Re¬ 
spondent to Baltimore Company. Such vague over-all con¬ 
tingencies, however, are not properly provided for in this 
kind of an allowance. 

Again, with respect to this same component, Respond¬ 
ents have included as a part of their operating expenses an 
allowance for rate case expense in the amount of $126,000, 
without regard to “periods of repose”, or to the fact tAat, 
subject to the rights of the parties under the agreement of 
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June 1,1931, Penn Water may include rate case expense as 
a part of the monthly power bill rendered Baltimore Com¬ 
pany. 

The Staff’s contention that an adequate provision for 
the cash component would be an amount of $256,644 is 
based on the use of a 45-day period of lag between expen¬ 
ditures and revenue. The actual average period of lag, 
based upon the dates upon which the Respondent, Penn 
Water, actually receives payment from its customers, is 
only 25-35 days. The Staff’s contention is also based upon 
the semi-monthly or bi-weekly character of Respondents’ 
salary and payroll payments, and a ten-day discount pe¬ 
riod for the payment of materials and supplies. The Staff 
has excluded from the computation reflecting its contention 
the cost of purchased power, which is paid for after reve¬ 
nues are received; taxes, which are also paid after revenues 
are received; and depreciation expense, which does not rep¬ 
resent a cash expenditure. 

It is found that the amount of $256,644 represents an 
adequate amount for the cash component of a working capi¬ 
tal allowance. 

The tolerances provided in the 10-20 day margin be¬ 
tween experienced lag and an allowed 45-day lag, and in the 
fact that Federal [130] income tax expense is an item on 
the monthly bill rendered Baltimore Company though pay¬ 
able by Penn Water only quarterly in the following year, 
appear to be sufficient for the maintenance by Respondents 
of minimum bank balances and for provision for average 
contingencies. 

Respondents contend that an amount of $489,068 is re¬ 
quired for the materials and supplies component including 
river coal in storage. Respondents’ computation of the ma¬ 
terials and supplies requirement, exclusive of river coal, is 
based upon a partial write-up of 1945 requirements, made 
on the basis of an assumed increase of 15% in the cost of 
purchased goods. The amount Respondents contend is re- 
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quired to cover river coal in storage is based on tbe averag¬ 
ing over 5 years of net tons in storage at the close of the 
annual dredging season, an estimated increase in cos|t of 
production in 1946 of 15%, and the addition to allocated 
general and administrative expense, including all genjeral 
officers ’ salaries, rate case expense, and legal expense. 98 Re¬ 
spondents make no allowance for the fact that general and 
administrative expense is subject to monthly recoupment in 
the power bills to Baltimore Company. This componenj, as 
claimed by Respondents, is inflated, both because of the use 
of the average amount of coal in storage at the end of the 
dredging season, 99 and because an improperly computed hnit 
price has been applied to the tonnage of such coal. This 
determination of the material and supplies component! ac¬ 
cordingly is not acceptable. 

[131] The Staff contends that an allowance for materials 
and supplies (including coal on hand) of $396,421 is dde- 
quate. This is based upon a 12-months’ average of tdtal 
materials and supplies for the year 1946, and includes an 
average monthly inventory of coal. 

The recommendation of the Staff as to the materials 
and supplies component is reasonable and is supported by 
the evidence. 

The amount of $650,000 is herewith allowed in the rate 
base as Respondents’ working capital requirement. 

Net Investment Rate Base. 

On the basis of the evidence in this proceeding and the 
foregoing findings and conclusions it is further found that 
the consolidated net investment rate base for Respondents 
for the year 1946 is as follows: | 

98. Although the full amount of general and administrative expense Las 
previously included in calculating the cash component. 

99. Respondents’ average of 52,414 net tons in storage at the beginning 
of the non-productive period (i. e.. the closing of the dredging season in De¬ 
cember) compares with an average monthly balance of coal in storage, ifor 
the same 5 years used by Respondents, of 38,961 tons. 



i 
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Plant in Serv^e and in Process of 

1945 

1946 

Reclassification (per books) 

$38,584,232 

$38,525,105 

Adjustments to Plant in Service 



and in Process of Reclassifica¬ 



tion 

5,476,329 

5,476,310 

As Adjusted 

$33,107,903 

$33,048,795 

Construction work in progress 

32,119 

64,353 

Total 

$33,140,022 

$33,113,148 

Average for 1946 


$33,126,585 

Average depreciation reserve 


9,001,873 

Average net investment 


$24,124,712 

Working Capital 


650,000 

Net investment rate base for 



1946 


$24,774,712 


[132] Rate of Return. 

Upon a careful review of the extensive evidence of rec¬ 
ord in this proceeding which deals with the subject of rate 
of return, and applying the principles controlling the deter¬ 
mination of a proper rate for utilities as enunciated by the 
Supreme Court, 100 it is found that a rate of return of 
5%% for Respondents is fair and reasonable. 

Respondents contend that their fair return require¬ 
ment is a gross figure of $2,450,000, the approximate result 
of applying a so-called over-all replacement cost rate of 
5.6% to an undepreciated original cost rate base adjusted 
upward for present costs or prices. 101 Respondents further 

100. Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591, 
603; Blue fold Water Works & Improvement Co . v. Public Service Commis¬ 
sion, 262 U. S. 679, 693; United Railways v. West, 280 U. S. 234, 251. 

101. To determine the amount of the fair return requirement. Respond¬ 
ents’ witness Foster applied his current cost of 5.6% to a rate base con¬ 
sisting of (1) Respondents’ contendcd-for consolidated original cost as of 
December 31, 1946, plus (2) 42.6% (witness’ computed present proportion of 
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contend that if an undepreciated original cost rate basje be 
used, without adjustment for price changes, the rate of re¬ 
turn allowed must be 6.5% in order to enable the realiza¬ 
tion of the required gross amount of $2,450,000. To obtain 
the same gross amount on the basis of a net investment rate 
base of $24,774,712, Respondents would have to be permitted 
to earn an over-all rate of nearly 10%. 102 j 

[133] The Respondents’ witness described two bases of |*ate 
making which he indicated would induce the investment of 
capital in regulated enterprises, one of which he denned 
as the “competitive replacement basis”, the other as the 
investment cost basis. He relied, however, only upon the 
former. In his computations he applied a rate which he 
testified represented the current (competitive) cost of ob¬ 
taining capital to a base which he testified represented the 
current (competitive) cost of plant in terms of first a 
substitute plant and again in terms of the trended cost of 
Respondents’ physical properties. The witness’ method 
involves the attempted injection of speculative reproduc¬ 
tion cost through the back door, i. e., rate of return testi¬ 
mony. It cannot be accepted. 

Respondents are very little subject to even the or¬ 
dinary risks of an electric operating utility. Penn Wajter 
has a ready market for all of its power, possesses strqng 
power contracts, and is in a very favorable financial posi¬ 
tion. The contract with Baltimore Company assures Re¬ 
spondents of a stabilized income on a basis prior evenj to 
the return to the holders of the common stock of Baltimore 

Company. The witness Foster conceded that Baltimore 
' ^ u m 

equity capital) of the difference between original cost and the nominal dollar 
investment adjusted for changes in purchasing power of the dollar to l|945, 
plus (3) the Respondents’ contcnded-for working capital allowance ($977,1^0). 
The foregoing, though properly excluded from evidence, remained the basis 
of the witness’ determination. The witness also checked by making other 
similar computations, using 42.6% of the difference between said consolidated 
original cost and the cost of a substitute plant, and 42.6% of the difference 
between such consolidated cost and the trended original cost; also making 
three somewhat similar calculations with a more economical equity capital 
proportion of 25%. 

102. The witness did not concern himself with whether depreciation should 
be deducted, nor did he give consideration to the matter of giving a crcditf to 
consumers. 
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Company was generally a strong company and was re¬ 
garded by investors as having better than average pros¬ 
pects so far as income stability was concerned. The degree 
of Respondent Penn Water’s income stability is manifested 
by the fact that during the depression years following 1929, 
Respondent, Penn Water, maintained its common stock 
dividends at $3 per share without change, and Baltimore 
Company, likewise, avoided having to put into effect any 
reduction in dividends, while dividends paid by certain 
other electric operating utilities did decline. 

[134] The Respondent, Penn Water, had outstanding, De¬ 
cember 31, 1946, $10,068,000 of refunding mortgage and 
collateral trust bonds (3*4%) issued in 1939 and due in 
1964, and $10,245,000 of refunding mortgage and collateral 
trust bonds (3%%) issued in 1940 and due in 1970. There 
was also outstanding at the end of 1946, 21,493 shares of 
$5 cumulative preferred stock (no par), and 429,848 shares 
of its common stock (no par). 103 

Respondent’s outstanding 3 1 / 4% bonds, series of 1964 
and 1970, are widely distributed and admitted to unlisted 
trading on the New York Curb Exchange. The series of 
1964, in the principal amount of $10,900,000, offered in 

1939, was issued at a premium and on a yield basis of 
3.02% and at a cost rate to maturity of 3.20%. The series 
of 1970, in the principal amount of $10,962,000, offered in 

1940, was issued at a premium and on a yield basis of 3% 
and at a cost rate of 3.14%. 

The series of 1964 is now callable at 105.5%, and the 
series of 1970 at 106.5%. Undoubtedly the possibility of 
call has prevented the yields on these bonds from following 
the downward movement of yields on other public utility 
bonds of comparable quality and Respondents’ witness 
Foster testified that the average yield on Moody’s “Aa” 
bonds during the year 1945 was better evidence of the re¬ 
quired yield than the yields on Respondents’ own bonds. 


103. As stated hereinabove, Penn Water owns the entire issued capital 
stock and bonds of Transmission Company. 
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On the basis of yields to maturity at market pric^ of 
30 issues of mortgage bonds of electric and electric-com¬ 
bination utilities offered publicly during the period, April 
1, 1945, to March 31, 1946, Respondents’ witness Foster 
determined that 2.78% represented the replacement codt of 
[135] debt capital, on the basis of a required yield rate of 
2.72% and an allowance of 0.6% for the financing spread. 104 
He gave consideration to the relationship between the yield 
rate and, though the margins are generally large, to the 
prospective coverage of interest requirements, and par¬ 
ticular attention to the yield rates of August, September, 
and October of 1945. 

Respondents’ preferred stock constitutes an issue rela¬ 
tively small both in amount and in proportion to the tital 
capital structure. Sale prices, and even bid and asked 
quotations, on a sufficiently continuous and representative 
basis were not available at the time of the hearing in this 
proceeding. However, new offerings of electric operating 
utility preferred stocks in recent years have shown lower 
average yields to the purchaser. 

On the basis of current yields on the preferred stock 
of 15 electric and electric-combination utility corporations, 
offered publicly during the period April 1, 1945 to March 
31, 1946, Respondents’ witness Foster, considering the per¬ 
cent of adjusted gross income required for equal and senior 
issues, determined that 3.72% represented the replacement 
cost of preferred stock capital, on the basis of a required 
yield of 3.60% and a cost of 0.12%. 

While the evidence reveals favorable current economic 
conditions, showing interest rates and yields for corpora¬ 
tions generally, and for electric utilities in particular, |at 
low levels, and thus, tends to support witness Foster’s 
2.78% as the cost of debt capital and 3.72% as the cost [136] 

of preferred stock, we believe that Foster’s results, detc^r- 

-—- 1 — 

104. While the average for “Aa” bonds was 2.70%, on the basis of a com¬ 
parison with more complete data with respect to yields on outstanding “Aa” 
bonds, he increased the 2.70% by 0.02%. As of March 1947, Penn Water’s 
outstanding bonds of the 1964 and 1970 scries were selling above the call pificc 
to yield 2.72% and 2.82%, respectively. 
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mined early in 1946, would not, in view of subsequent mar¬ 
ket trends, be fair to Respondents. Such trends in the cost 
of bonds and preferred stock subsequent to his determina¬ 
tion indicate that the margin between Penn Water’s cost 
of money and the current cost of money is not so great as 
to warrant rejection of Penn Water’s present cost of bond 
and preferred stock capital. Accordingly, we find that Re¬ 
spondent Penn Water’s cost of bond money for purposes of 
this rate proceeding is 3.17% and 5.21% for preferred 
stock. 

Respondent, Penn Water, as of December 31,1946, had 
outstanding 429,848 shares of no-par common stock with 
a stated value of $10,868,312.50. This stock has been out¬ 
standing over a long period of years and is actively traded. 

Respondent’s witness Foster determined the so-called 
replacement cost of equity capital or common stock to be 
9.25%, including 8.5 % as the capitalization rate, and 
0.75% as a margin for cost of financing. The capitaliza¬ 
tion rate was obtained by an adjustment of Penn Water’s 
monthly earning-price ratios averaged over a period from 
August 1939 to December 1945. 105 

[137] Earnings-price ratios on outstanding common stocks 
of 14 well-known electric operating utilities have declined 
in recent years, the yields for 1946 being as low as 4.88% 
(March) with an upward movement in 1947 to 6.89%. The 
earnings-price ratio for 1,167,397 outstanding shares of 
Baltimore Company was 4.60% on March 30, 1946, rising 


105. There was a sharp increase in the earning-price ratios of Penn 
Water’s common stock subsequent to June 1944, contemporaneous with the 
initiation of the immediate rate proceeding. The adjustment referred to in 
the text, supra, consisted of a correction for this sharp increase by means of 
a computation of the average deviation of Penn Water’s earning-price ratios 
from those of the medial four of six selected electric and electric-combination 
companies, averaged during the preceding period, August 1939 to August 
1944. The witness referred to the six companies as representing a homo¬ 
geneous group of dividend-paying common stocks, the composition of which 
did not change during the period from 1910 to date, and stated them to be 
substantially all of such companies that met that qualification. To get an im¬ 
puted ratio for Respondent he assumed the average deviation could be ap¬ 
plied from September 1944 as an addition to the ratios for the medial four. 
He used the 1939-1944 period as a cycle, though it was one dominated by war 
conditions. 
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to 6.84% February 28, 1947. Data with respect to co mm on 
stocks issued to the public during 1946 showed earnings 
offering price ratios on an actual earnings basis ranging 
from 4.58% to 9.56% and on a pro-forma earnings basis 
from 5.07% to 6.37%. These compare with ratios on eaflier 
issues (1935-1945) ranging from 5.37% to 11.70%. Re¬ 
spondent’s witness Foster developed ratios for a grou][) of 
six electric and electric-combination utilities which included 
Baltimore Company. These ratios (using the medial fcjur) 
ranged from 6.7% for a so-called cycle from October }929 
to August 1936, to 7.2% for a so-called cycle from Septem¬ 
ber 1936 to August 1939, to 7.8% for a so-called cycle from 
September 1939 to January 1946—with an arithmetic n^ean 
for the three cycles of 7.2%. Similarly, for a larger group 
of eleven, which included the six of the previous group, 
Foster obtained corresponding ratios (medial 5) of 6.3%, 
6.7% and 7.1%, respectively. During the same cycles the 
earnings-price ratios on Penn Water’s common stock were 
8.0%, 6.9% and 8.5%. During the first nine month^ of 
1946 the earnings-price ratios of the medial four of six 
varied from a low of 5.44% to a high of 6.25% (September) 
[138] and of Penn Water from 6.21% to 6.51%. j 
As of December 31,1946, and subsequent to the adjust¬ 
ment to surplus which is required in the finding and orcler 
herein, Respondents’ capitalization consists of 58.19% Out¬ 
standing debt in the amount of $20,313,000, 6.10% cuijnu- 
lative preferred stock (no par) in the book amount of 
$2,130,895.50, and 35.71% common stock in the 
amount of $10,868,312.50 with a surplus of 

We find, therefore, that a rate of return of 5 1 / 4%, 
plied to the rate base heretofore described ($24,774,712 
1946) is fair and reasonable. This rate of return 
based upon 3.17% for bonds and 5.21% for preferred 
allows about 8.64% for common stock and surplus, 
adequate. This return for equity, which takes into 
sideration cost of floating the stock accords greatest w 
to the most recent data and allows for the upward tr^nd 
in equity investor requirements. 
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[139] Revenues and Expenses. 

Revenues. 

Penn Water’s revenues, per books, are classified as 
follows for the year ended December 31, 1946: 

Sales of Electric Energy 


Sales to other electric utilities 
Consolidated Gas Electric Light and 
Power Company— 


Net Bill for year 

$1,399,331.10 

Portion of regulatory expenses and 

applicable taxes not paid 

(294,379.25) 

Total 

1,104,951.85 

Pennsylvania Power & Light Company— 

Lancaster, Pa. 

1,944,484.32 

Holtwood, Pa. 

13,871.33 

Total 

1,958,355.65 

Philadelphia Electric Company— 

8 

Coatesville, Pa. 

940,860.95 

Edison Light & Power Company— 

York, Pa. 

10,331.62 

Metropolitan Edison Company— 

York, Pa. 

657,123.11 

Total sales to other electric 

utilities 

4,679,623.18 

Sales to railroads and railways— 

Pennsylvania Railroad Company 

1,625,575.45 

Total Sales of Electric Energy 

6,305,198.63 
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Other Electric Revenues: I 


Rent from electric property 

34 

.65 

Miscellaneous electric revenues— 



Conowingo backwater payment 

133,750 

.00 

Other 

— 


Total 

133,750 

r oo 

Total Other Electric Revenues 

133,784 

.65 

Total Operating Revenues 

$6,438,983 

.28 

■ 1 —_ 


[140] After adjusting the amount of $1,104,951.85 paid by 
Baltimore Company by deducting an additional amount of 
$25,179.56 paid Penn Water as part of the 1946 rate cjase 
expenses and adding the increased cost of power purchased 
from Safe Harbor in the amount of $37,063 for 1946 the 
adjusted revenue from Baltimore Company becomes 
$1,116,835.29 and the total revenues become $6,450,832. 

Operating Expenses . 

Penn Water’s operating expenses for the year ended 
December 31, 1946, per books and as adjusted, are as 
follows: 


Per Books As Adjusted 


Electric generation—steam 

$ 683,567 

$ 683,567 

Electric generation—hydro 

402,895 

402,895 

Transmission 

408,484 

408,4$4 

Administrative and general 

571,429 

571,429 

Rate case expenses 

319,559 

— 

Non-operating items 

15,293 


Sub-total Oper. and Maint. 

$2,401,227 

$2,066,3715 

1 
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Purchased power—Safe Harbor 

1,016,501 

1,053,564 

Interchange power—net 

(1,127,699) 

(1,127,699) 

Depreciation 

573,877 

467,701 

Taxes, except Federal inc. 

297,970 

264,970 

Federal Income tax 

892,071 

248,513 

Total operating expenses 

$4,053,947 

$2,973,424 

The Intervener, Baltimore 

Company, has 

petitioned 


the Commission to determine an allowable amount of rate 
case expense (with respect to these proceedings) that Re¬ 
spondent, Penn Water, may charge Baltimore Company 
under the contract between them. It is proper in this pro¬ 
ceeding to eliminate from operating expenses and the reve¬ 
nues received from Baltimore Company, the rate case 
expenses, charged in 1946, as this is a non-recurring item, 
but Intervener’s liability, if any, for such an item relating 
to past transactions, is a contractual one, which is deter¬ 
minable either under the arbitration procedure provided 
by the contract, or by proceeding in the courts. 

[141] The item of $15,293 represents miscellaneous costs 
which Penn Water has classified as non-operating and ex¬ 
cluded from the power bills to Baltimore Company. 

The adjustment of the cost of power purchased from 
Safe Harbor, an increase of $37,063, has been made to give 
effect to the rate order of this Commission in the Safe 
Harbor case, supra. 106 

Depreciation expense has been adjusted to conform 
with the reasonable annual allowance previously discussed 
and the tax adjustments have been made to reflect the Penn- 
sylvania and Federal income taxes on the basis of a reduc¬ 
tion of revenues to yield a fair return of $1,300,672, which 
is 5.25% of the rate base in the amount of $24,774,712. 


106. The Safe Harbor refinancing in 1946 resulted in eliminating income 
taxes entirely for that year, therefore, the power bill as rendered reflected ab¬ 
normally low costs. 
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Excess Revenue. 

\ 

The excess revenue for the year ended December! 31, 
1946 is $2,176,736, computed as follows: 


$2,973,424 

1,300,672 


$6,450,832 


4,274*096 

$2,176J736 


Operating Revenues, as adjusted 
Operating Expenses, as adjusted 
Return at 5.25% 

Deduct 

Excess Revenues 


i 

For cost allocation purposes the following reclassifica¬ 
tions of revenue and expense items have been made. 

[142] Instead of showing the net revenue from interchange 
power as a credit item to operating expenses, the amount 
thereof, $1,127,699 has been added to revenues from Balti¬ 
more Company. An adjustment of revenue received for 
special facilities from Pennsylvania Railroad, in the amount 
of $141,777, in accordance with the allocation of cost^ of 
special facilities, has been made by adding the amount to 
revenues from Baltimore Company and deducting it irom 
revenues from the Pennsylvania Railroad. The item of 
$133,750 representing the Conowingo backwater payment 
has been removed from revenues and applied as a reduc¬ 
tion of operating costs. 

After giving effect to the foregoing adjustments and 
reclassifications, the gross revenues and cost of service are 
classified as follows: 


Revenues: 

Baltimore Company 
Railroad (in Pa.) 

P. P. & L. Co. 
Philadelphia Co. 
Metropolitan Co. 


$2,386,311 
1,483,798 
1,958^56 
948,$61 
667,455 


Total Revenues 


I 

$7,444,^81 


I 
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Cost of Service: 

Operation and Maintenance $1,932,625 

Purchased power—Safe Harbor 1,053,564 

Taxes 513,483 

Depreciation 467,701 

Return at 5.25% 1,300,672 


Cost of Service $5,268,045 


The difference between total revenues and the total 
cost of service, is therefore, $2,176,736. An allocation of 
cost has been made to determine the cost of service to each 
customer and the resulting excess revenue therefrom. 

[143] Allocation. 

The determination of whether the demand, energy, 
special facility and other rates and charges paid by those 
receiving electric power and energy from Penn Water are 
reasonable is dependent upon the making of a proper allo¬ 
cation of the costs of service between these customers and 
a comparison of the costs so allocated to each customer with 
the revenues obtained from the customer. 

Respondents contend that the allocation of costs to, and 
revenues from, Penn Water’s Pennsylvania customers, 
should follow jurisdictional lines, and asserts that a com¬ 
parison of costs and revenues as to Baltimore Company 
alone indicates that charges to the latter are actually de¬ 
ficient. The question of jurisdiction of the Commission with 
respect to the Pennsylvania rates and charges has, however, 
already been determined herein. 

Disagreement as to Division of Cost of Service between BaX- 

tomore Company and Pennsylvania Customers. 

Staff’s witness Davis allocated the total cost of service 
for capacity, firm energy and special facilities supplied by 
Respondents. The allocation resulted in charging 96.5% of 
Respondents ’ cost of service to Pennsylvania customers and 
3.5% to that rendered Baltimore Company, after crediting 
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the latter with an amount of firm energy and capacity sup¬ 
plied by it for use by Penn Water in serving the lather’s 
customers in Pennsylvania. On the other hand, Respond¬ 
ents’ witness Zinder, using a return of 6Yo% and c|ther 
bases consistent with Respondents’ contentions herein, al¬ 
located 41.4% of his total cost of service for 1946 to Balti¬ 
more Company. 

[144] Respondents ’ witness Loane, using Davis ’ method for 
1 * illustrative purposes ’ ’, and making several adjustments to 
the latter’s exhibit, with respect to the credit for Baltimore 
Company’s energy diverted at Safe Harbor and with re¬ 
spect to dependable capacity delivered to Baltimore Com¬ 
pany at Highlandtown and capacity diverted by Penn 
Water at Safe Harbor, allocated 20.6% of the total cost of 
service to Baltimore Company, and 79.4% to the Pennsyl¬ 
vania customers. Baltimore Company’s witness Gibbi by 
contrast, submitted results of his revisions to Davis’ ex¬ 
hibit, to show, according to that intervener’s contentions, 
that the Pennsylvania customers were not fully paying| for 
the cost of the service rendered but were, in effect, b^ing 
subsidized by Baltimore Company by an amount of approxi¬ 
mately 6.4% of total costs. 

By combining recomputed firm power services rendered 
Baltimore Company by both Penn Water and Safe Harbor, 
Respondents’ witness Spaulding testified that costs appli¬ 
cable to such services exceeded the recomputed billing by 
the amount of $266,578. Important bases for Spaulding’s 
determination were the assumptions that Safe Harbor and 
Penn Water render joint services to Baltimore Company, 
and that Baltimore Company does not have a right or con¬ 
tract entitlement to two-thirds of Safe Harbor’s output. 

Methods Employed in Analyses of Costs. j 

Each of the several witnesses first analyzed costs on 
the basis of the allocation of investment both for special 
services to specific customers and for general services to jail. 
With respect to special facility service each proceeded to 
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use a rate base and return [145] method for getting one 
element of cost, 107 the method of treating depreciation vary¬ 
ing according to the contentions of the parties. 108 Davis 
included Penn Water’s cost of purchased power as a part of 
operating expense to be allocated, but Respondent’s wit¬ 
ness Spaulding considered the capacity and output of the 
Penn Water-Safe Harbor plants on a system basis, without 
regard to Baltimore Company’s entitlements under its con¬ 
tracts with Penn Water and Safe Harbor. 100 

The witness Davis based a part of his exhibit upon the 
pooling of investment or costs for all those facilities which 
he found were used in rendering a service common to all 
and not specifically applicable to any one customer, and 
upon a final allocation thereof according to capacity or en¬ 
ergy use by each customer. The witness Spaulding employed 
a similar principle in [146] making his allocation to Balti¬ 
more Company using an undepreciated production plant 
rate base, and associated expenses, computed separately for 
Penn Water and Safe Harbor. The witness Zinder’s ex¬ 
hibit reflected joint use of property to a very minor degree. 

Neither Spaulding nor Zinder made any determination 
as to cost of service for any other customer than Baltimore 
Company. 

Allocation of Transmission Facilities. 

With respect to these facilities, the allocation of three 
groups are in issue: 

107* The rate base, the allowance for working capital and the rates of 
return varied; Davis using a 5% rate of return, Spaulding for Penn 

Water, and 7% for Safe Harbor. 

108. Respondents’ witness Loane followed Davis’ method of deducting the 
depreciation reserve, confining his adjustments to the latter’s exhibit, to other 
matters. Davis used an allocation of the reserve which was based on the ap¬ 
plication of depreciation rates to property groups included in the facilities Davis 
had already allocated in his Table 1. Spaulding allocated the reserve simply 
in the ratio of investment (which reserve was not deducted from the rate base 
but used to obtain a credit to consumers to deduct from return). Zinder al¬ 
located the reserve also in direct ratio to investment. 

109. Davis allocated depreciation expense between customers on the same 
basis as depreciable property, income taxes and capital stock taxes by in¬ 
vestment ratio, property taxes on the same basis as property, unemployment 
insurance on the basis of operating expense, and gross receipts tax on the 
basis of gross revenues. 
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(a) 220 Kv. 60 Cycle Lines and Switching Stations. 

The witness Spaulding allocated the costs associated 
with these facilities 100% to Baltimore Company, the wit¬ 
ness Zinder 85% (except for the Ellicott City-Takoma Ifark 
line), 110 and Staff’s witness Davis 66 2/3%, which last kilo- 
cation was concurred in by Baltimore Company’s witpess 
Thomas. 111 | 

The allocation of the witness Spaulding is based ppon 
his view that the transmission of energy from Baltinjiore 
to Pennsylvania does not relate to the firm demand reqijire- 
ments of any of the [147] Pennsylvania customers expept 
the Railroad and that the supply to the Railroad is in part 
a responsibility of Baltimore Company. 112 But it should be 
observed that the river-run characteristics of Penn Water’s 
hydro plant (and Safe Harbor’s) makes it impracticable for 
Penn Water to serve the firm requirements of the Pennsyl¬ 
vania customers without the availability of the substantial 
amounts of off-peak energy which it obtains from Balti¬ 
more Company. Moreover, the contracts with Pennsylvania 
customers, providing for economy interchange, are obvi¬ 
ously neither designed nor adequate for “firming up” Ppnn 
Water hydro for services to the Pennsylvania customers. 
The very use of the term “economy” in the contracts de¬ 
scribing this type of interchange is demonstrative of such 
inadequacy. 

The witness Zinder’s allocation of 85% of the cost asso¬ 
ciated with these facilities to Baltimore Company is a judg¬ 
ment determination based in part upon his computation 
that, over a five-year period (1941-1945), approximately 
81% of the energy flow over these same facilities rej)re- 

110. Allocated 100% to Baltimore Company. 

111. As the witness Davis allocated 33-1/3% of these transmission 
facilities to pool, and his method calls for further allocation of transmission 
costs to customers from this pool by way of capacity assignments, Baltimore 
Company would be further charged with an additional portion of these facilities 
and their costs, depending upon whether it receives capacity from Penn Water. 

112. He considers the problem as if Baltimore Company’s entitlement to 
power and energy from Safe Harbor did not exist. This interpretation of 
the subordination of entitlement is neither necessary nor supportable. 
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sented deliveries to Baltimore Company. This computa¬ 
tion, coupled with his division of all costs into equal demand 
and energy components, amounts, in effect, to an allocation 
of 90% of the capacity cost to Baltimore Company. 118 Zin- 
der’s allocation does not [148] properly reflect the neces¬ 
sary use of these lines by Penn Water in meeting the firm 
requirements of the Pennsylvania customers. 

Davis, on the other hand, assigned these facilities and 
their associated costs 66 2/3rd directly to Baltimore Com¬ 
pany, giving consideration to the directional dominance of 
energy flows over the circuits by periods of the year, when, 
during four or five months of high-river flow the great bulk 
of energy is being transmitted to Baltimore; during two or 
three months of extreme low river flow the great bulk of 
energy is being transmitted from Baltimore, to make up 
the deficiency in Penn Water’s firm supply for its Pennsyl¬ 
vania customers; and during the remaining four to six 
months the facilities are used to transmit energy alternately 
in either direction, with Penn Water receiving energy from 
Baltimore Company during off-peak periods of the day, to 
enable it to store water at such times. 114 

Giving due consideration to the character of services 
provided to Baltimore Company and to the Pennsylvania 
customers by the use of these lines, and bearing in mind that 
Baltimore Company will also share pool costs as to these 
same facilities in proportion to the capacity service ren¬ 
dered it, Davis’ allocation of 66 2/3rd directly to Balti¬ 
more Company, and 33 1/3 to the pool, is found to be rea¬ 
sonable. 

113. Accordingly, his judgment of an over-all allocation of 85% of all costs 
to Baltimore Company is obtained first and the other figures constitute little 
more than a sequent. 

114. His judgment was based on the 1943, 1944 water years, the latter a 
low-flow year; 1943 was nearer the average but affected by northern require¬ 
ments for war production purposes. However, this factor alone does not re¬ 
quire a specific modification of the proposed allocation. Observe that Inter¬ 
vener’s witness Thomas testified that Davis’ allocation was supported on the 
basis of the maximum one-hour supply in each direction in 1944. 
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[149] (b) Safe Harbor-Perryville Line, Conestoga Sub¬ 
station and Perryville Switching Station. 

The witness Spaulding considered these 25 cycle, single 
phase facilities as special facilities for Railroad us|e in 
Pennsylvania and Maryland and, on an energy basis, allo¬ 
cated 52.8% of the cost of such facilities to Baltimore Com¬ 
pany for services rendered to the Railroad in Maryland, 
less charges paid PEPCO by Baltimore Company fori the 
use of a frequency-changer at Benning. 

The witness Zinder allocated none of the costs asso¬ 
ciated with these facilities to Baltimore Company, on the 
ground that he confined his study to services rendered by 
Penn Water to Baltimore Company alone. 

On the other hand, Staff witness Davis allocated the 
substation 47% to Baltimore Company and 53% to the Rail¬ 
road in Pennsylvania, and the line and switching station 
91% to Baltimore Company and 9% to the Railroad in 
Pennsylvania, in each instance on the basis of energy flows 
over the facilities and on the ground that these facilities 
were used not only for service to the Railroad in Pennbyl- 
vania and Maryland, but also for the rendering of inter¬ 
change services to Philadelphia Company on the behalf of 
Baltimore Company from the residual of energy to wljrich 
the latter is entitled under its contract. 116 
[150] Obviously, Spaulding’s basis of allocation does not 
reflect the complete use to which these facilities are putj 

The procedure employed by the witness Davis giVes 
weight to the use of such facilities for interchange wjith 
Philadelphia Company, and the evidence supports his con¬ 
clusion as to the ratio of the allocation. 

(c) Holtwood-York Line and Violet Hill Substation. 

Neither the witness Spaulding nor the witness Zinger 
made any allocation with respect to these facilities. The 

115. In its Form 1 reports for 1944 and 1945, Penn Water reported that in 
the actual accounting for interchange tranasactions by Respondent with Phila¬ 
delphia Company at Coatesville, Pennsylvania Power & Light at Lancaster, bnd 
Edison Light & Power Company at York, such energy was considered to 
have come from Maryland. With respect to Philadelphia Company, no other 
interchanges were shown. 
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witness Davis allocated associated costs 55% to Metropoli¬ 
tan Company and 45% to Baltimore Company, on the basis 
of the ratio of interchange energy to total energy delivered 
during the year. The allocation of this line and substation 
is approved as made by Davis, as proper recognition has 
been given by him to their use for interchange. 

Special Facility Costs. 

Based upon the foregoing conclusions and other alloca¬ 
tions not contested except on broad general jurisdictional 
grounds 116 the following allocated special facility costs are 
obtained for each [151] customer: 117 



Operating 

Expense 

Bill for 
Safe 
Harbor 
Power 

Taxes 

Depreciation 

Return 

Total 

P. P. & L. 

$ 1,382 

$- 

$ 7,548 

$ 766 

$ 1,877 

$ 11,573 

Philadelphia 

Company 

27,843 


11,086 

6,704 

26,095 

71,728 

Metropolitan 

Company 

14,772 


7,479 

4,744 

15,811 

42,806 

Railroad 

24,165 

24,581 

14,873 

13,925 

31,810 

109,354 

Baltimore 

Company 

367,398 

21,798 

143,096 

79,300 

305,951 

917,543 

Total 

$435,560 

$46,379 

$184,082 

$105,439 

$381,544 

$1,153,004 


Allocation of 25 Cycle Production Facilities to Pool. 

The witness Spaulding, in effect, allocated these facili¬ 
ties on a capacity and energy basis 50.15% to Baltimore 


116. There are no issues here raised with respect to Davis’ allocation of 
the Holtwood-Highlandtown 66 kv line, the Highlandtown Substation, and the 
so-called Gunpowder Line (in the Baltimore area) 100% to Baltimore Company; 
the Holtwood-Coatesville line and the Newlinsville Substation (Coatesville) to 
Philadelphia Company; the 25-cycle Holtwood-Lancaster line, and 5 switching 
and substations to PP&L; the Fishing Creek Substation to the Railroad in 
Pennsylvania; and the rest of the transmission system, including the 60-cycle 
Safe Harbor-Holtwood line, to pool. The jurisdictional grounds have already 
been considered herein. 

117. Davis allocated administrative or general expense to the pool. How¬ 
ever, it appears from the evidence that because of the nature of the elements 
constituting administrative and general expense, a modification should be made 
with respect to this expense. Accordingly, it has been allocated in a manner 
consistent with the allocation of the other operating expenses, i. e. in the ratio of 
a facility investment totalling $33,126,585 after net allowances herein of $187,165. 
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Company and Respondents’ witness Zinder 92% to that 
Company, substantially on an energy basis. 118 

Spaulding’s 50.15% determination involves acceptance 
of his estimate of dependable hydro capacity and als<} his 
combining the dependable capacity for both Penn Water and 
Safe Harbor without regard to the Baltimore Compafiy’s 
entitlement (contract proportion) in [152] determining the 
capacity service rendered Baltimore Company. Zinder’s 
92% allocation to Baltimore Company assumes that all, or 
substantially all, of the capacity and energy delivered by 
such facilities are used by Baltimore Company at Balti¬ 
more and not in conjunction with the system’s coordinated 
operations. However, intervener Baltimore Company’s 
witness Thomas, an operating executive, testified that at 
times a part of the 25 cycle energy delivered at Highland- 
town is converted through the frequency changers of Bal¬ 
timore Company in Baltimore, Maryland, to 60 cycle energy 
either to transmit for use in Pennsylvania or to retain knd 
substitute for energy at Baltimore thus either freeing 60 
cycle Baltimore energy for transmission to Safe Harboif or 
some of Baltimore Company’s entitlement at Safe Harbor 
for use in Pennsylvania. j 

On the basis of the foregoing testimony of the witness 
Thomas, and the evidence contained in the record in tjhis 
proceeding in support thereof, Davis’ allocation of thpse 
facilities entirely to the pool requires an adjustment. | 

In charging Pennsylvania customers equitably for En¬ 
ergy received, it becomes necessary and proper to fitrst 
charge Baltimore Company with all of the hydro capacity 
and energy received and to credit it for all steam capacity 
and energy supplied by it and all hydro capacity and En¬ 
ergy diverted from it. Accordingly, on this basis, there 
should be charged to Baltimore Company the net Holtwqod 
dependable hydro capacity (84,480 kw), less the Holtwqod 

118. No classification into demand and energy components was made by 
Zinder and no account was taken of the net conversion of 25 cycle to 60 cycle 
energy for the year, as he testified it would have made only an insignificant dif¬ 
ference. 
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60 cycle hydro rating (24,000 kw), the Holtwood 25 cycle 
capacity supplies PP&L (5,000 kw) at Lancaster, Pennsyl¬ 
vania, and the capability [153] of the two 25-60 cycle fre¬ 
quency changers (14,000 kw) at Holtwood. 

Allocation of Pool Costs. 

The allocation of costs associated with pool facilities 
(facilities other than those already allocated to specific cus¬ 
tomers) involves the utilization of a determination of the 
dependable capacity available to Penn Water from its own 
resources and its entitlement with respect to Safe Harbor’s 
resources. 

Using a dependable hydro capacity for both Penn 
Water and Safe Harbor of 295,000 kw, Spaulding allocated 
a part of general production plant 119 to Baltimore Company 
on the basis of capacity and energy delivered to the latter 
after proportioning the dependable capacity and energy 
components in a 50-50 ratio, 120 because such a proportion 
gave results in dollars per kw and mills per kwh that ap¬ 
peared to him reasonable on a “ competitive basis ’ Spauld¬ 
ing ’s 50-50 division of costs between capacity and energy is 
thus patently a departure from cost determination pro¬ 
cedure. 

[154] Davis allocated Penn Water’s hydro and steam pro¬ 
duction plants, one-third of the 220 kv, 60 cycle lines and 
switching stations, a part of the transmission system re¬ 
ferred to by him as “balance of transmission system” (in¬ 
cluding the Safe Harbor-Holtwood 66 kv circuits), in¬ 
tangible plant, and general plant to pool. He allocated pro¬ 
duction costs, including a part of the Safe Harbor bill, 
transmission operating expense associated with the fore¬ 
going allocation of transmission property to pool, all of ad- 

119 . Including Penn Water’s hydro station, steam station, coal production 
and preparation plants, service buildings, step-up substations, certain tie circuits, 
dispatching facilities and the operators’ village as well as similar Safe Harbor 
facilities. 

120. He determined Baltimore should be charged with 54.0% of the costs 
of firm energy and 46.3% of those of capacity, and applied each of these ratios 
to 50% of the costs associated with the general production plant of Penn Water 
and Safe Harbor, separately. 
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ministrative and general expenses, a portion of taxes^ de¬ 
preciation expense and return as pool costs. Using a total 
dependable capacity of 250,000 kw, as compared [with 
Spaulding’s 295,000 kw, Davis then proceeded to deyelop 
(1) a total capacity cost by assigning 74.85% 121 of hydro 
power production cost (including a large part of the power 
purchased from Safe Harbor) as dependable hydro capacity 
cost, adding a computation of fixed steam costs, and all of 
pool transmission cost; and (2) a total energy cost by as¬ 
signing 25.15% of such hydro power cost as a cost of en¬ 
ergy and adding the variable steam cost. 122 

[155] Dependable Hydro Capacity. I 

The most important element in Spaulding’s determina¬ 
tion of capacity available for supply to Baltimore Company 
was the determination by Respondent’s witness Watchorn 
of 295,000 kw as the dependable hydro capacity of the Holt- 
wood and Safe Harbor plants. The latter employed a 
method involving an application of the theory of proba¬ 
bility to several different factors bearing on dependability 
of service. This method of determining dependable ca¬ 
pacity was not used by Penn Water in its operations prior 
to 1944 and is not only highly speculative but is of im- 
proven reliability from an operating standpoint. 

Davis ’ figures of 250,000 kw is based upon an estimate 
of basic load carrying capability of 167,000 kw increased by 
a judgment allowance for additional probable capacity total¬ 
ling 83,000 kw. Davis ’ basic load-carrying capability repre¬ 
sents (1) the use of the minimum recorded river flow for 
seven consecutive days in December, converted into a week’s 
equivalent generation at both Safe Harbor and Holtwood; 

121. Davis’ determination of 74.85% as the proportion of production cost 
to be allocated to capacity is the ratio of total dependable hydro capacity to the 
total effective installed capacity of both Penn Water and Safe Harbor. 

122. Davis obtained unit capacity costs by dividing the total capacity Cost 

of dependable hydro, fixed steam and transmission costs by the Pennsylvania 
customers total non-coincident demands; and he obtained unit energy costs'by 
dividing total energy cost by Penn Water’s total steam and hydro energy re¬ 
sources (including Penn Water’s entitlement from Safe Harbor) less certain 
transmission losses. I 







166 


Exhibit D to Petition for Review 


(2) the fitting of the total generation thns computed with¬ 
out regard to plant priority 123 in the top of the curve for 
the 1946 week peak load on the Baltimore-Washington- 
Holtwood-Safe Harbor system, 124 and (3) finding the maxi¬ 
mum reduction [156] in peak that could be accomplished by 
both hydro plants under the assumed condition of river flow. 
This reduction in peak amounts to an ability to carry a 
load of 167,000 kw throughout the week on the basis of no 
loss of pondage except during the middle of the week. 

Respondents object to Davis’ determination on the 
ground that adverse flow conditions occur infrequently and 
the use of such conditions, as the basis for determining de¬ 
pendable capacity, does not adequately allow for the actual 
use that can be made of the installed capacity of the plants; 
that it overlooks the full effect of coordination of steam 
maintenance with river flows as well as capacity available 
for spinning reserve; and gives insufficient effect to the fact 
that during a large part of the year there is actually being 
utilized on the interconnected system capacity in excess of 
300,000 kw. 

As to criticism directed by Respondents to the limited 
amount allowed by Davis (28,000 kw) for pond drawdown 
for short-time peak loads, it may be said that the Safe Har¬ 
bor and Holtwood hydro plants operate on a weekly re¬ 
covery cycle which calls for pond refill over the week¬ 
ends by every Monday morning. A larger allowance for 
drawdown than that provided by Davis would not only 
fail to fit into that program but the departure therefrom 
during a period of low flow would undoubtedly adversely 
affect the sustained peak-carrying hydro capacity of the 
plants. The allowance provided by Davis for drawdown, 
which is approximately 50% of that claimed [157] by Re¬ 
spondents for the same purpose, was supported by Balti- 

123. Putting Holtwood hydro alone at the top of the curve would result in 
a dependable capacity for that plant approximately equal to its installed capacity 

124. December 15-22. He adjusted the load curve by diminishing^ load 
requirements by the amount of capacity Metropolitan Edison would forfeit un¬ 
der minimum-flow conditions. 
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more Company’s expert witness Thomas as reasonable ^rom 
an operating standpoint. Davis makes further provision 
for additional capacity use in the amount of 55,000 kw. This 
is an adequate allowance for such intangibles as might 
inhere in additional use for scheduling of maintenance, 
short-time emergencies, load swings, expectation of flows 
better than minimum, etc. In this respect, Davis’ deter¬ 
mination of over-all dependable capacity (250,000 fcw), 
though more liberal than the 237,000 kw testified to by Bal¬ 
timore Company’s witness, is better supported in the evi¬ 
dence than the latter figure. 

It is therefore found that Davis’ determination of de¬ 
pendable capacity is reasonable and acceptable for the pur¬ 
poses of this proceeding and that the determination of the 
witness Watchorn is not sufficiently supported by estab¬ 


lished or tested procedures to be reliable and here accept¬ 
able. I 

[158] Davis, however, prorated his finding of dependable 
capacity for both the Holtwood and Safe Harbor hydro 
plants (250,000 kw) between those plants in the ratio of 
the installed capacity at each development. Respondents 
contend that dependable capacity at Holtwood is not re¬ 
lated to the proportion of installed capacity at those plants 
as the hydraulic head and available water at each is ap¬ 
proximately the same. 1 

In view of the large amount of idle machine capacity 
which the evidence shows would be available at each hydro 
plant during minimum flow conditions, Respondents’ con¬ 
tention has merit and a modification should be made in the 
proration used by Davis. In consideration of the fore¬ 
going, and on the basis of the evidence, it is found that it 
is proper to prorate the 167,000 kw of dependable hydro 
capacity between the two hydro plants equally, provided 
weight be given to the fact that the over-all water use at 
the two plants varies at equivalent station loads. On the 
basis of water use at approximately 75% station load and 
water conditions used by the witness Davis, a week’s gen- 





168 


Exhibit D to Petition for Review 


eration under minimum flow conditions is computed to con¬ 
sist of 1,699,855 kwh produced by Holtwood and 1,861,745 
kwh by Safe Harbor. The dependable capacity between the 
two plants should be prorated on the basis of this computed 
production of energy, thus assigning 79,705 kw of the 
167,000 kw dependable capacity to Holtwood (Penn Water) 
and 87,295 kw to Safe Harbor. 

[159] The remaining 83,000 kw entering into the 250,000 
kw 125 found to be the combined total dependable capacity 
for the two hydro plants, because of the nature of the in¬ 
tangibles upon which it is based, should be prorated be¬ 
tween the plants in the ratio of installed capacity at each 
plant in excess of the allocation of the 167,000 kw. 

These adjustments to Davis’ method will allocate a 
total dependable hydro capacity of 91,740 kw to Holtwood 
and 158,260 kw to Safe Harbor, before deduction for sta¬ 
tion uses and line losses, as follows: 


Davis’ Allocation 
Installed hydro: 
Effective reported 
Per cent of total 
Davis ’ Allocation of 
Total Dependable 
Hydro Capacity 
(31.14% and 68.86%) 

Modified Allocation 

Allocation of Davis’ 
167,000 kw on basis of 
low water energy 

Excess of installed 
over minimum flow 
capacity 


Holtwood Safe Harbor Total 


104,000 kw 
31.14% 

77,844 kw 

79,705 kw 

24,295 


230,000 kw 

68 . 86 % 


172,156 kw 


87,295 kw 


334,000 kw 

100 . 00 % 


250,000 kw 


167,000 kw 


142,705 167,000 


125. 167,000 kw basic dependable capacity with a minimum flow for 7 con¬ 
secutive days in December, plus the 83,000 kw allowance for drawdown and in¬ 
tangible factors. 
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Per cent of excess to 

total of 167,000 kw 14.5% 85.5% 

Allocation of Davis ’ 

83,000 kw allowance 
for pondage and in¬ 
tangibles (14.5% and 

85.5%) 12,035 kw 70,965 kw 

Total dependable hydro 

capacity as reallocated 91,740 kw 158,260 kw 



83,000 kw 


250,000 kw 


[160] Capacity Available to Baltimore Company. 

The resulting capacity available to Baltimore Company 
depends on the deductions to be made for Pennsylvania 
customer loads, including the Railroad’s in Pennsylvania. 
Spaulding deducted from his figure of capacity available 
at the time of the combined system peak (305,000 kw) 
134,000 kw for the Pennsylvania customer loads (including 
the Railroad’s in Pennsylvania) and 20,000 kw as the sh)are 
of combined system reserve to be carried by Penn W^ter 
and Safe Harbor, or a total of 154,000 kw. Davis deducted 
from his net dependable capacity available for load, a cor¬ 
responding sum of 153,512 kw. While the two deductions 
are in practically the same amounts, Respondents object 
principally to the method used by the witness Davis in de¬ 
termining the demand to be deducted for the Railroad as 
representative of its Pennsylvania requirements. Dajvis 
did not use the actual Railroad requirement at the time! of 
system peak (6 p. m., December 19,1946) of 24,000 kw, tut 
a resulting figure obtained after averaging the three maxi¬ 
mum Railroad peaks in the month of December. The Rail¬ 
road’s load has an uneven fluctuating character and 1}he 
very contract under which it is billed for demand provides 
a similar method of calculating that demand. It cannot be 
seriously contested that an averaging procedure is called 
for, and it is found that the one used by the witness Davids 
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has precedent and is fair, both as to the determination of 
the demand and as to the allocation of a portion [161] of 
such demand to Pennsylvania on the basis of energy used. 
Objection by Respondents to Davis’ allowance of any 
amount as reserve for Metropolitan Company is without 
merit as the nature of the Metropolitan Company’s con¬ 
tract in respect to reserve provision is no different from 
those of the other customers involved. 

Davis’ allowance of only 10% for reserve capacity is 
criticized both by Respondents, whose witness Spaulding 
used 15%, and by Baltimore Company, whose witness Gibbs 
used 22.5%. In view, however, of the adverse flow condi¬ 
tions assumed, with resulting idle machine capacity, the use 
of 10% for additional system reserve is an adequate allow¬ 
ance. The 22.5% proposed by the Intervener is not repre¬ 
sentative of a true operating reserve. 

The balance available to Baltimore Company after de¬ 
ducting station use and transmission losses, the demands 
of Pennsylvania customers on system peak, and Baltimore 
Company’s two-thirds entitlement from Safe Harbor was 
found by Davis to be a negative 3,200 kw. With the modi¬ 
fications found necessary, above, with respect to the method 
of treating the allocation of the costs associated with the 
25-cycle production facilities and the method of allocating 
the dependable capacity between the two plants, the 
capacity considered as supplied to and by Baltimore Com- 


pany is as follows: 

[162] 

Holtwood Safe Harbor 


Steam 

Hydro 

Hydro 

Total 


(kw) 

(kw) 

(kw) 

(kw) 

Dependable capacity 

28,000 

91,740 

158,260 

278,000 

Less prorated station 
use and line losses 

2,216 

7,260 

12,524 

22,000 


25,784 

84,480 

145,736 

256,000 
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Less Baltimore Co. ’s 
2/3rds of Safe Har¬ 
bor’s capacity 
Less 25 cycle to High- 
landtown 128 


Demands in Pennsyl¬ 


vania 


97,157 971157 


411480 


41,480 


25,784 43,000 48,579 117 363 


153J512 


Balance to be supplied by Baltimore Company 36^149 


Unit Costs for Capacity and Firm Energy and Further 

Allocations. j 

Allocating hydro production costs to capacity in the 
ratio of dependable to installed hydro capacity (250,000 kw 
to 334,000 kw), i. e., 74.85%, adding fixed steam production 
costs, and pool transmission costs, a sum of $2,882,47$ is 
obtained as the total of pool capacity costs. Similarly, the 
addition of the remainder of the hydro production costs 
(25.15%) and variable steam production costs produces a 
sum of $1,232,563 as the total of pool energy costs. The 
foregoing total capacity cost ($2,882,478) divided by pie 
Pennsylvania customers’ maximum non-coincident de¬ 
mands 128 (154,000 kw) plus the net dependable [163] 


126. Dependable 25 and 60 cycle capacity at Holtwood (net) ; 84,480 kw 
Capability two Holtwood frequency converters 14,000 kw 
Holtwood 60 cycle rated capacity 24,000 

PP&L (Lancaster) 25 cycle load 5,000 43,000 


127. Coincident demands of Pennsylvania customers plus allowance 
serve: 

P. P. & L. 55,000 kw 

P. E. Co. 27,000 kw 

Me. [ME] Co. 21,000 kw 

Penna. R. R. 36,557 kw 

10% Reserve 13,955 kw 

Total 153,512 kw 

128. To allow for mutual diversity of load benefits. 


,480 kw 
for re- 
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capacity available for Baltimore Company (5,331 kw) yields 
a unit capacity cost of approximately $18.09 per kw. This 
cost applied to an aliquot 129 of the maximum demands of 
the several Pennsylvania customers on a non-coincident 
basis and to the 41,480 kw of capacity found proper for 
allocation to Baltimore Company (supra) results in an 
allocation of the cost of pool capacity as a constituent of 
total capacity cost as follows: 




Baltimore Co. 



Pool 

Supply 

Total 


Capacity 

Capacity 

Capacity 


Cost 129 

Cost 130 

Cost 

P. P. & L. Co. 

$ 927,587 

$188,724 

$1,116,311 

Philadelphia Co. 

359,959 

73,236 

433,195 

Metropolitan Co. 

318,422 

64,788 

383,210 

Railroad (in Pa.) 

526,090 

107,040 

633,130 

Baltimore Co. 

750,420 

(433,788) 

316,632 

Total 

$2,882,478 

— — 

$2,882,478 


Holtwood unit energy costs are obtained by dividing 
the total energy cost ($1,232,563) by the delivery by Penn 
Water from its Holtwood hydro and steam plant and from 
its l/3rd entitlement to Safe Harbor’s output, which for 
1946 totaled 992,320 mwh. The resulting Holtwood energy 
cost is 1.24 mills per kwh. 1946 sales of energy to Penn¬ 
sylvania customers totaled 937,950 mwh of which 746,286 
mwh was sold as firm and 191,664 mwh as net interchange. 
Of this 937,950 mwh supplied, Penn Water had available 
615,636 mwh (992,320 mwh less deliveries of 25 cycle energy 
to Baltimore Company at Highlandtown) and the re¬ 
mainder required (322,314 mwh) [164] was obtained from 
Baltimore Company. It is not possible to trace the flow 
of energy from Baltimore Company to the Pennsylvania 
customers at all times or to distinguish the use to which 
such energy is put as between sales of firm and interchange 

129. Assuming the Pennsylvania maximum demands are each met by Penn 
Water's capacity and Baltimore Company's supply in the ratio of 117,851 kw 
and 36,149 kw to the total of 154,400 kw. 

130. Computed at $12 per kw. 
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energy. For this reason a proration procedure is necessary 
and, accordingly, using the ratio of Baltimore Company’s 
contribution of 322,314 mwh (34.4%) and Penn Water’s of 
615,636 mwh (65.6%) to the total of their combined con¬ 
tributions, it is found that Penn Water delivered fropa its 
resources 489,835 mwh for firm sales (including the pail- 
road in Pennsylvania) and 125,801 mwh for interchange 
sales to Pennsylvania customers and Baltimore Company 
delivered 256,451 mwh for firm sales and 65,863 mwh for 
interchange in Pennsylvania. As interchange sale$ in 
Pennsylvania are on a when-as-and-if basis, the mw|h so 
supplied by Penn Water comes from Baltimore Company’s 
contract residual entitlement to Penn Water’s resources 
and are therefore deemed to have been made for Baltimore 
Company’s account. On this basis, Baltimore Company 
received a total of 502,485 mwh at the Holtwood energy 
cost, made up of deliveries to it at Highlandtown (376,684 
mwh) and the amount sold by Penn Water from its own 
resources as interchange (125,801 mwh). Accordingly] the 
Pennsylvania customers are deemed to have received 
489,835 mwh of firm energy at Holtwood energy cost (1.24 
mills/kwh), and 256,451 mwh of firm energy at Baltirbore 
Company’s average steam production [165] cost (4.7 
mills/kwh), while Baltimore Company is to be credited yith 
the cost to it of supplying such firm energy against the 
charge made to it for the 502,485 mwh at the Holtvjood 
energy cost. The allocation of these pool energy costs are 
as follows: 



Firm Energy Supplied 

Firm Energy Cost 


From 

From 


From 

From 

I 


Holtwood 

Baltimore 

Total 

Holtwood 

Baltimore 

j Total 

TO: 

(mwh) 

(mwh) 

(mwh) 

($) 

($) 

1 ($) 

PP&L 

202.533 

106,036 

308,569 

251,567 

498.367 

749.934 

Philadelphia Co. 

89,022 

46,607 

135.629 

110,574 

219,053 

ij29,627 

Metropolitan Co. 

58,158 

30,448 

88,606 

72,238 

143,107 

)215,345 

Railroad (in 







Pa.) 

140,122 

73,360 

213,482 

174,046 

344,793 

j>18,839 

Sub-total 

489,835 

256,451 

746,286 

608,425 

1,205,320 

1,&13,745 

Baltimore Co. 

502,485 

(256,451) 

246,034 

624,138 

(1,205,320) 

(581,182) 

Total 

992,320 


992,320 

$1,232,563 

— 

$11232,563 


i 
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The amount of residual hydro energy delivered to 
Baltimore Company by Respondents in 1946 (502,485 kwh) 
at the Holtwood energy cost (1.24 mills) combines with the 
firm energy supplied by Baltimore Company (256,451 mwh) 
in 1946 for the use of Penn Water’s Pennsylvania cus¬ 
tomers to give a net credit to Baltimore Company, for firm 
energy supplied by it against residual energy received, in 
the amount of $581,182. 

Total Costs, Excess Revenues. 

The allocated special facility costs added to the allo¬ 
cated hydro capacity cost and the allocated cost of capacity 
supplied by Baltimore Company (supra) and to firm energy 
costs give total allocated costs which compare with total 
revenues as follows: 


[166] 

Total 

Total 

Excess Revenues 


Costs 

Revenues 

Amount 

Percent 

PP&L Co. 

$1,877,818 

$1,958,356 

$ 80,538 

3.70 1 

Philadelphia 

Company 

834,550 

948,861 

114,311 

5.25 

Metropolitan 

Company 

641,361 

667,455 

26,094 

1.20 ' 

Railroad (in Pa.) 

i 1,261,323 

1,483,798 

222,475 

10.22 1 

Baltimore 

Company 

652,993 

131 2,386,311 

1,733,318 

79.63 1 

Total 

$5,268,045 

$7,444,781 

$2,176,736 

100.00 


Rate Reduction 

The above determination of excess revenues demon¬ 
strates that Penn Water’s rates are excessive, unreasonable 
and discriminatory. It is accordingly found that Respond¬ 
ent shall revise its rates and charges so as to result in a 
reduction of $80,538 to P. P. & L. Co., $114,311 to Phila- 

131. This cost to Baltimore Company is made up of the charge of $750,420 
for hydro capacity of 41,480 kw supplied to it plus a cost of special facilities 
of $917,543; less the credit to Baltimore Company of $433,788 for 36,149 kw of 
capacity supplied by it and the net credit of $581,182 for firm energy supplied. 
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delphia Co., and $26,094 to Metropolitan Company yrhen 
applied to the demand energy and other charges made dur¬ 
ing the year ended December 31,1946. As previously noted 
(supra, note 2 p. 22), we have confined our inquiry to Penn 
Water’s sales to its resale customers. We determine, how¬ 
ever, that Penn Water’s cost of the service it rendered in 
1946 under the contract for the sale to the Railroad was 
$222,475 less than the revenues it received therefor, i 
Under the arrangements now in effect the sales to 
Pennsylvania Power & Light Company, Philadelphia Elec¬ 
tric Company and Metropolitan Edison Company are made 


on a firm basis and Baltimore Company takes what is left. 
In fact, Baltimore Company in times of severe water short¬ 
age may carry the main burden of supplying the foregoing 
Pennsylvania customers. I 

[167] It is not feasible, because of the nature of Penn 
Water’s operations, for the latter to assume firm commit¬ 
ments to all its customers, including Baltimore Company. 
The present arrangement whereby sales to Pennsylvania 
customers are made on a firm basis on definite rate sched¬ 
ules whereas Baltimore Company takes what is left and 
assures Respondents of the recovery of all proper operat¬ 
ing expenses, depreciation, taxes and a fair return, is the 
most practicable under the circumstances. That arrange¬ 
ment will, therefore, be continued with, however, such 
modifications as are necessary to accomplish the reductions 
mentioned above to Pennsylvania Power & Light, Philadel¬ 
phia Company, Metropolitan Company and Baltimore 
Company. 

Penn Water’s rates and charges to Baltimore Company 
will be just and reasonable when the power bill is competed 
by the use of the fair rate of return and the rate base we 
have found, brought down to date every six months for 
changes in the plant investment, depreciation reserve and 
working capital. In computing the power bill to Baltimore 
Company there shall be added to the fair return all reason¬ 
able and necessary operating expenses, taxes and depreqia- 
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tion computed on the plant investment and at the deprecia¬ 
tion rates we have herein found proper; there shall be de¬ 
ducted from such total electric revenues received from 
others, including the Conowingo backwater payment, and 
the gross revenues from Metropolitan Co., P. P. & L. Co., 
$nd Philadelphia Co., and the gross revenues, except the 
excess revenues, calculated at $222,475 for the year 1946, 
and income taxes associated therewith, from Pennsylvania 
Railroad. 

[168] Our specific findings of fact and order will he entered 
in accordance with this opinion. 

Sgd. Nelson Lee Smith, 

Nelson Lee Smith, 

Chairman 

Sgd. Thomas C. Buchanan, 
Thomas C. Buchanan, 

Co mmi ssioner 


Sgd. Leland Olds, 

Leland Olds, 

Commissioner 


I concur in the result only. 

Sgd. Claude L. Draper, 

Claude L. Draper, 

Commissioner 


Dated at Washington, D. C., this 4th day of January, 
1949. 


Sgd. Leon M. Fuquay, 
Leon M. Fuquay, 
Secretary. 
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UNITED STATES OF AMERICA j 

•I 

FEDERAL POWER COMMISSION I 


Before Commissioners: Nelson Lee Smith, Chairman, 
Thomas C. Buchanan, Claude L. Draper and Lteland 
Olds. j 

J anuary 4,1949 

I 

In the Matter of 1 

Pennsylvania Water & Power iDocket No. IT-5915 

Company 


ORDER REDUCING RATES. 

Upon consideration of the record in the above-entitled 
proceeding and the arguments adduced, and having thisj day- 
issued its Opinion No. 173 in this matter, which hereby is 
incorporated by reference and made a part hereof— 

The Commission further finds that: 

(1) Penn Water (successor through reorganization un¬ 
der the laws of Pennsylvania, on January 13, 1910, of Mc¬ 
Call Ferry Power Company which had been formed by the 
merger, on April 14,1905, of [The] Hillside Water & Po^er 
Company and Susquehanna Water & Power Compainy) 
owns, operates and maintains hydroelectric and stetam- 
electric generating facilities, all located on the Susquehapna 
River at Holtwood, Pennsylvania, about eight miles 
below the hydroelectric project of Safe Harbor, about 
nine miles north of the Pennsylvania-Maryland boundary 
line, and about 61 miles northeast of the City of Baltimore. 
Penn Water’s hydro plant, comprising 10 main generating 
units (eight, 25-cycle, and two, 60-cycle), has an effective ca¬ 
pacity of 104,000 kw; its steam plant, comprising two 60- 
cycle generating units, has an effective capacity of 26,(1)00 
kw. There are also two 5,000 kw, 25/60 cycle frequency 
changers. 1 
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(2) Safe Harbor Water Power Corporation (Safe 
Harbor) owns, operates and maintains a hydroelectric 
plant and certain appurtenant transmission facilities, all 
located in Pennsylvania on the Susquehanna River about 
17 miles north of the Pennsylvania-Maryland boundary line. 
Safe Harbor’s hydro plant, comprising seven main generat¬ 
ing units (five, 60-cycle and two, 25-cycle) has an effective 
capacity of 230,000 kw. Safe Harbor owns, operates, and 
maintains the afore-described hydroelectric power project 
under a license for Project No. 1025, first issued April 22, 
1930, by this Commission, pursuant to the Federal Power 
Act, which, as amended, is now Part I of the Federal Power 
Act (Act). 

(3) Consolidated Gas Electric Light and Power Com¬ 
pany of Baltimore (Baltimore Company) owns, operates 
and maintains, among other facilities, steam-electric gen¬ 
erating facilities located in and near Baltimore, Maryland. 
Such facilities include four plants, comprising sixteen gen¬ 
erating units (eight, 60-cycle, and eight, 25-cycle), having a 
total effective capacity of 479,000 kw. 

(4) Susquehanna Transmission Company of Maryland 
(Transmission Company) is a wholly-owned subsidiary of 
Penn Water, engaged only in the transmission of electric 
energy in Maryland for Penn Water, Safe Harbor and Bal¬ 
timore Company. Of the transmission facilities referred 
to in (5) below, those located in Maryland are owned and 
operated by Transmission Company. 

(5) Penn Water owns and operates transmission facili¬ 
ties in Pennsylvania which have been constructed and are 
operated and maintained in combination with those of 
Trasmission Company in Maryland to form a transmission 
network, including: two 220 kv, 60-cycle, three-phase, single, 
transmission circuits extending from Safe Harbor to points 
of connection with Baltimore Company near its Westport 
and Riverside steam-electric plants in Maryland, and to a 
point of connection with Potomac Electric Power Company 
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(PEPCO) near Takoma Park, Maryland; four 132 kv; 25- 
cycle, single-phase, transmission circuits extending from the 
Conestoga Substation, near the Safe Harbor hydro plant, 
to a point of connection with facilities of the Pennsylvania 
Railroad (Railroad) at Perryville, Maryland; two 66 kv. 60- 
cycle, three-phase, transmission circuits between the Safe 
Harbor and Penn Water plants, which are tapped by lines 
owned and operated by Pennsylvania Power & Light Com¬ 
pany (PP&L) extending from the Lehman Farm Substa¬ 
tion to Lancaster, Pennsylvania, and from the Donegal tap 
to Harrisburg, Pennsylvania; two 66 kv, 60-cycle, th^ee- 
phase, transmission circuits extending from the Holtwtood 
Substation to a point of connection with Metropolitan Edi¬ 
son Company (Metropolitan Company) at York, Pennsyl¬ 
vania ; two 66 kv, 60-cycle, three-phase, transmission circuits 
extending from the Holtwood Substation to a point of con¬ 
nection with Philadelphia Electric Company (Philadelphia 
Company") at Coatesville, Pennsylvania; two 66 kv, thiree- 
phase, transmission circuits (one, 60-cycle, and one, 25- 
cycle) extending from the Holtwood Substation to a nearby 
point of connection with a line owned and operated by 
PP&L which continues to Lancaster, Pennsylvania; and 
four 66 kv, 25-cycle, three-phase, transmission circuits ex¬ 
tending from the Holtwood Substation to a point of con¬ 
nection with Baltimore Company at Transmission C6m- 
pany’s Highlandtown Substation in the City of Baltimore. 

(6) Penn Water, Baltimore Company, and Safe Harpor 
are parties to a contract dated June 1, 1931, as amended, 
which by its terms is to continue in effect until 1980. Under 
that contract, Baltimore Company purchases two-thirds, 
and Penn Water one-third of Safe Harbor’s entire capacity 
and output of electric energy, and contributes annual pay¬ 
ments to Safe Harbor in the same proportion. Payments 
under such contract, pursuant to the Commission’s rhte 
order of November 4,1946, Safe Harbor Water Power Cbr- 
poration , 5 F. P. C. 265, are sufficient to allow Safe Harbor 
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a 5% rate of return on net investment, after operating ex¬ 
penses, taxes and depreciation. Under this contract, Penn 
Water provides, maintains, and operates certain transmis¬ 
sion facilities, including lines extending from Safe Harbor, 
Pennsylvania, to Baltimore, Maryland. 

(7) Penn Water and Baltimore Company are also par¬ 
ties to a contract dated December 31, 1927, as amended, 
which continues in effect until 1980, under which Baltimore 
Company purchases all of the electric capacity and energy, 
not otherwise disposed of under existing contracts, which 
are available from Penn Water’s own generating facilities, 
as well as that available to Penn Water through purchase 
from Safe Harbor, as referred to in (6) above. Under this 
contract, Baltimore Company pays Penn Water for all of 
its operating expenses, including taxes, depreciation, and 
cost of power purchased from Safe Harbor, as well as a 
return on investment determined by a prescribed method, 
with a credit for the revenues which Penn Water receives 
from sales in Pennsylvania. 

(8) By means of the transmission circuits referred to 
in (5) above, electric energy generated in Pennsylvania and 
consumed in Maryland and the District of Columbia is 
transmitted from Pennsylvania, and electric energy gen¬ 
erated in Maryland and consumed in Pennsylvania is trans¬ 
mitted from Maryland. None of such facilities is used for 
the generation of electric energy or in local distribution or 
only for the transmission of electric energy in intrastate 
commerce, or for the transmission of electric energy con¬ 
sumed wholly by the transmitter. 

(9) The transmission circuits referred to in (5) above 
are facilities for the transmission of electric energy in in¬ 
terstate commerce within the meaning of Section 201 (b) 
of the Act and are subject to the jurisdiction of this Com¬ 
mission. By reason of ownership and operation of such 
facilities, Penn Water and Transmission Company are 
“public utilities” within the meaning of Part II of the Act. 
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I 

(10) By means of the transmission network referred 
to in (5) above, the power resources of Penn Water, Safe 
Harbor, and Baltimore Company referred to in (1), (2) 
and (3) above, are combined and coordinately operated as 
an integrated and interconnected electric system (inter¬ 
connected system) serving areas in the States of Pennsyl¬ 
vania and Maryland as well as electrification requirements 
of Railroad in Pennsylvania, Maryland, and the District of 
Columbia. 

(11) The interconnected system is designed and op¬ 
erated to supply its power and energy requirements at IJow- 
est cost. The output of each of the interconnected generat¬ 
ing units flows into the system at such times and in sjuch 
amounts as will secure maximum utilization of hydroelec¬ 
tric facilities, economy of operation and reliability of serv¬ 
ice. The contracts referred to in (6) and (7) above, facili¬ 
tate the achievement of those objectives particularly by the 
methods of payment which they provide, and by reason) of 
the fact that generation of energy is directed by the co¬ 
ordinated action of load dispatchers in the City of Balti¬ 
more, representing the three system companies. The direc¬ 
tion of energy flows results from operations governed by 
consideration of river flow, relative costs of steam genera¬ 
tion, and magnitude of loads; and energy moves from gen¬ 
erating plants to loads without regard to state boundaries. 

I 

(12) The maximum utilization of the interconnected 
system’s hydroelectric generating plants in Pennsylvania, 
one Penn Water’s and one Safe Harbor’s, is obtained 
through their operation in conjunction with the systerd’s 
steam-electric generating plants, Penn Water’s in Pennsyl¬ 
vania and Baltimore Company’s four in Maryland. The 
Penn Water and Safe Harbor ponds impound only 24 houits’ 
supply of water at full draft. During periods of high rivler 
flow, which occur principally in the spring months, the 
hydro plants generate their maximum output continuous^, 
thus saving the maximum amount of fuel in the generation 


i 
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of electric energy by steam. At other times, they can be so 
operated only part time, and are operated as peaking plants, 
to help carry the peak loads of the interconnected system, 
thus taking the place of steam-generated energy at those 
hours when the least economical steam generating plants 
would otherwise have to be used. The coordinated opera¬ 
tion of the system makes available a larger useful system 
output at a lower cost than would result if each company 
were compelled to supply its requirements from its own 
generating facilities. 

(13) As a result of the operations referred to in (12) 
above, during periods of high river flow, the flow of energy 
is south from Pennsylvania towards Maryland and at other 
times, the flow of energy tends to be to the north, although 
the direction of the flow on the lines crossing the state 
boundary may change frequently according to the needs of 
the consumers in Pennsylvania and Maryland. 

(14) The operation of the interconnected system, re¬ 
ferred to in (1) through (13) above, and the output of that 
system are in interstate commerce. 

(15) Penn Water alone sells firm power and energy to 
Metropolitan Company under a 1945 agreement, to supply 
a part of the latter’s requiremnets in York, Pennsylvania; 
to Philadelphia Company under a 1933 agreement, to sup¬ 
ply its requirements in Coatesville, Pennsylvania; and to 
PP&L, under a 1933 agreement, to supply its requirements 
in Lancaster, Pennsylvania. In addition, Penn Water alone 
sells energy to each of these companies in interchange. 

(16) Penn Water’s sales, referred to in (15) above, are 
sales for resale in interstate commerce. 

(17) Pursuant to the contract referred to in (7) above, 
Penn Water sells electric energy to Baltimore Company for 
resale. Energy so sold is transmitted from Pennsylvania to 
Maryland and is a sale for resale in interstate commerce. 
Such sale is made possible by the transmission network, re- 
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ferred to in (5) above, and by the coordinated operation of 
the interconnected system, referred to in (1) through (13) 
above. 

(18) Each of Penn Water’s sales of electric energy re¬ 

ferred to in (7) and (15) above is a sale of electric enprgy 
at wholesale in interstate commerce subject to the jurisdic¬ 
tion of the Commission under the provisions of Sectioii 201 
(b) of the Act. Each rate and charge made, demanded, or 
received by Penn Water for or in connection with each such 
sale, including any rate or charge or part thereof, relating 
to electric energy, power, capacity, frequency control, phase, 
cycle, special facilities, transmission service, power faictor 
cooperation, or reactive energy, is subject to the rate regu¬ 
latory provisions of the Act. I 

(19) A 1939 order of this Commission required Penn 
Water to apply for a license under the provisions of Pdrt I 
of the Act for the operation of its hydroelectric project, and 
the order was affirmed on court review. Thereafter, this 
Commission entered an order authorizing issuance <i>f a 
license to Penn Water, but the matter of formal issuance is 
still pending. In these circumstances, Penn Water, for ijate- 
regulatory purposes, must be treated as a “licensee” 
within the meaning of the Act. 

(20) So much of the electric energy, or ‘ ‘ power ’ ’ within 

the meaning of Section 20 of Part I of the Act, generated, 
or developed, by Penn Water’s hydroelectric project, as is 
sold under the contracts referred to in (7) and (15) abbve, 
is sold thereunder for sale and distribution in public service 
by the purchasing companies, or for sale and distribution or 
use in public service by their customers. By reason of !the 
coordinated operations of the interconnected system re¬ 
ferred to in (1) through (13) above, all such electric energy 
so sold is sold in, and enters, interstate commerce within the 
meaning of Section 20. j 

(21) The “States directly concerned” within the mean¬ 
ing of Section 20 are the States of Pennsylvania and Mary- 
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land. Such States are “unable to agree” through their 
properly constituted authorities on the rates or charges of 
payment within the meaning of that Section. 

(22) Penn Water’s rates and charges of payment pro¬ 
vided for in the contracts described in (7) and (15) above, 
including any rate or charge, or part thereof, relating to 
electric energy, power, capacity, frequency control, phase, 
cycle, special facilities, transmission service, power factor 
cooperation, or reactive energy, are subject to the jurisdic¬ 
tion of this Commission under Section 20. 

(23) Penn Water’s rates and charges of payment pro¬ 
vided for in the contracts described in (7) and (15) above, 
including any rate or charge, or part thereof, relating to 
electric energy, power, capacity, frequency control, phase, 
cycle, special facilities, transmission service, power factor 
cooperation, or reactive energy, are subject to the jurisdic¬ 
tion of this Commission under Section 20, irrespective of 
finding (21) above. 

(24) For the purpose of determining whether Penn 
Water’s rates or charges to Baltimore Company, Metro¬ 
politan Company, Philadelphia Company and PP&L are 
and will be excessive, unjust or unreasonable, such rates or 
charges may properly be tested by determining whether the 
net operating income of Penn Water produced by such rates 
or charges constitutes a fair return on a proper rate base, 
and the respective amounts shown by the record in this pro¬ 
ceeding for the year 1946 may properly be used for that 
purpose. 

(25) The actual legitimate investment in Penn Water’s 
and Transmission Company’s electric plant used and useful 
was $33,113,148 as of December 31, 1946, for the purposes 
referred to in (24) above. For the purpose of determining 
a proper rate base for Penn Water and Transmission Com¬ 
pany for the year 1946, it is fair and reasonable to use that 
year’s average actual legitimate investment in electric plant 
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used and useful, which was $33,126,585. For each of thb pe¬ 
riods hereinafter specified in (35) below, it is fair and (rea¬ 
sonable to use the foregoing amount of $33,113,148, plu^ the 
recorded cost of additions less recorded retirements, as the 
actual legitimate investment in electric plant used and lise- 
ful at the beginning of such period, if no substantial prop¬ 
erty addition is put into service during such period. 

(26) The accrued depreciation as of December 31,1^46, 

was $9,240,628, the amount recorded in the books of Ppnn 
Water and Transmission Company as of that date, after 
proper adjustments. For the purpose of determining a 
proper rate base for Penn Water for the year 1946, ijt is 
fair and reasonable to use as accrued depreciation [the 
average amount for that year which is $9,001,873. For each 
of the periods specified in (35) below, it is fair and reason¬ 
able to use the amount of $9,240,628, as of December 31, 
1946, plus or minus the changes recorded on Penn Wateir’s 
and Transmission Company’s books between that date hnd 
the date hereof in conformity with the method followed by 
Penn Water and Transmission Company in 1946, and plus 
or minus the changes recorded on Penn Water’s and Trans¬ 
mission Company’s books between the date hereof and fhe 
periods referred to in (35) below, in conformity with (27) 
and (28) below. j 

(27) The service lives as shown in Exhibit 59 4 re 
proper and reasonable for the computation of Penn Water’s 
and Transmission Company’s annual depreciation allow¬ 
ance. 

(28) The straight-line method of depreciation is the 
proper and adequate depreciation method for the purposes 
of computing Penn Water’s bills for power and energy in 
accordance with the Commission’s order in this case and 
for the purpose of accruing depreciation on its books. I 

(29) The proper and reasonable working capital allow¬ 
ance for the purpose of determining a proper rate base fbr 
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Penn Water and Transmission Company, for the year 1946, 
is not more than $650,000, representing the average amount 
of materials and supplies plus one-eighth of cash operating 
expenses for the year, not including taxes and purchased 
power. For each of the periods hereinafter specified in 
(35) below, it is fair and reasonable similarly to compute 
the working capital allowance upon the book, recorded 
amounts for the immediately preceding 12 months’ period. 

(30) The proper rate base for the year 1946 for the 
purposes of determining just and reasonable rates and 
charges to Metropolitan Company, Philadelphia Company, 
PP&L and Baltimore Company is not more than $24,774,712, 
as shown by the following tabulation: 

Average Gross Investment for 1946 $33,126,585 

Less: Average Reserve for Depre¬ 
ciation for 1946 9,001,873 

Average Net Investment for 1946 24,124,712 

Working Capital Allowance 650,000 

4 _ _ 

Net Investment Rate Base $24,774,712 

and the rate base so computed reflects the actual legitimate 
net investment in Penn Water’s and Transmission Com¬ 
pany’s electric plant in service as an assembled whole and 
an established plant in successful operation. 

(31) A fair and reasonable annual rate of return to 
Penn Water and Transmission Company is 5^%; the fair 
return for 1946 is $1,300,672 on a rate base of $24,774,712. 

(32) Penn Water’s and Transmission Company’s net 
operating income, for 1946, exceeded a fair return by not 
less than $2,176,736. 

(33) On the basis of a reasonable and proper alloca¬ 
tion of the cost of service rendered by Penn Water and 
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Transmission Company to Baltimore Company, the ijates 
and charges to Baltimore Company for 1946 are unjust and 
unreasonable by approximately $1,733,318. 

(34) For the year 1946, on the basis of a reasoilable 
and proper allocation, Penn Water’s rates and charges to 
Philadelphia Company exceed the cost of service to that 
company by approximately $114,311; its rates and changes 
to Metropolitan Company exceed the cost of service to that 
company by approximately $26,094; and its rates and 
charges to PP&L exceed the cost of service to that company 
by approximately $80,538. 

In the test year 1946, Penn Water received revenues 
amounting to $1,483,798 from the sale to the Pennsylvania 
Railroad (in Pa.). The proper allocation of Penn Water’s J 
and Transmission Company’s total cost of service anjong 
Penn Water’s customers results in the assignment of 
$1,261,323 thereof to serving the Pennsylvania Railroad (in 
Pa.). Accordingly, Penn Water’s revenues from that serv¬ 
ice to Pennsylvania Railroad exceeded the cost of serjvice 
for the test year 1946 by $222,475, which amount is subject 
to an adjustment for income taxes. 

| 

(35) Except as referred to in (38) below, a proper fate 
base for the purpose of determining the rates and charges 
to Baltimore Company for each six months’ period follow¬ 
ing each June 30 and December 31, after issuance hereof, is 
one computed by adding to the gross investment of 
$33,113,148 (as of December 31, 1946), as referred tc| in 
(25) above, the cost of net additions to electric plant in 
service from the latter date to said June 30 or December 
31; by deducting from the total thus determined the amount 
of the depreciation reserve as of said June 30 or December 
31, according to Penn Water’s and Transmission Com¬ 
pany’s books, adjusted as referred to in (26), (27) and (28) 
above; and adding working capital computed as referred 
to in (29) above. 
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(36) The application of a 5*4% per annum rate of re¬ 
turn to the rate base determined as referred to in (35) 
above, will provide a fair return to Penn Water and Trans¬ 
mission Company. 

(37) Penn Water’s rates and charges to Baltimore 
Company will be just and reasonable when the power bill 
to Baltimore Company is computed by adding to the fair 
return, referred to in (36) above, all reasonable and neces¬ 
sary operating expenses and depreciation expenses, calcu¬ 
lated as referred to in (27) and (28) above, and by deduct¬ 
ing the Conowingo backwater payment, and all electric reve¬ 
nues received from others, including Metropolitan Com¬ 
pany, Philadelphia Company, PP&L and Railroad. Pro¬ 
vided, however, that the deduction in respect to revenues 
from Pennsylvania Railroad shall be only the amount cal¬ 
culated at rates which would have yielded $1,261,323, based 
on volumes and demands for the test year 1946 and, Pro¬ 
vided, further, that income taxes associated with revenues 
from the Railroad in excess of such deduction shall not be 
included in the costs to be reimbursed by Baltimore Com¬ 
pany. 

(38) If a substantial addition to property is put in 
service between the dates for determination of the rate base 
referred to in (35) above, Penn Water may petition the 
Commission to include the cost thereof in the rate base from 
the date of its commercial operation. 

The Commission orders that: 

(A) Penn Water’s and Transmission’s Company’s mo¬ 
tion to dismiss for want of jurisdiction be and the 
same hereby is denied. 

(B) The petition of Intervenor, Public Service Commis¬ 
sion of Maryland, to reopen the record for the pur¬ 
pose of receiving certain additional evidence be 
and the same hereby is denied. 
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(C) Within 45 days after the date of issuance of this 
order, Penn Water shall file, in a form satisfactory 
to the Commission, new schedules of rates 1 and 
charges for or in connection with its transmission 
and sale of electric energy in interstate commerce 
for resale to Metropolitan Company, Philadelphia 
Company and PP&L. The new schedules of i^ates 
and charges shall be effective on and after Febru¬ 
ary 1,1949, and shall effect a reduction, based ppon 
Penn Water’s and Transmission Company’s op¬ 
erations during the test year 1946, of $26,0^4 to 
Metropolitan Company, $114,311 to Philadelphia 
Company and $80,538 to PP&L. 

• 

(D) Within 45 days after the issuance of this ofder 

Penn Water shall file in a form satisfactory td the 
Commission, a new schedule of rates and changes 
for or in connection with its transmission and ;sale 
of electric energy in interstate commerce for resale 
to Baltimore Company. Said schedule of rates and 
charges shall be such as, together with the Cono- 
wingo backwater payment, the revenues from the 
sales referred to in (C), above, and a credit for 
service to the Pennsylvania Railroad computed as 
set forth in (37), above, will provide a 5 1 / 4%| re¬ 
turn to Penn Water and Transmission Company, 
after operating expenses and depreciation charges, 
all as set forth in (37), above, on a rate bas^ to 
be computed in the manner set forth in (G), below, 
and shall be effective on and after Februari 1, 
1949. | 

(E) The Commission reserves the right to reject all or 

any part of the schedules of rates and charges re¬ 
ferred to in Paragraphs (C) and (D) hereof and 
in lieu thereof to prescribe by further order the 
appropriate rates, charges, classifications, rules, 
regulations, practices, or contracts. j 
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(F) Penn Water and Transmission Company shall com¬ 
pute annual depreciation expense beginning Feb¬ 
ruary 1, 1949, in accordance with the straight-line 
depreciation method for the purpose of computing 
its bills for energy and power, using in connection 
therewith the service lives which are set forth in 
Exhibit 59. 

(G) For the purpose of determining the rates and 
charges to Baltimore Company, Penn Water and 
Transmission Company shall compute a rate base 
as of June 30, 1949, and as of each December 31 
and June 30 thereafter in the manner set forth in 
findings (25) through (30), and (35), by adding to 
the amount of actual legitimate investment as of 
December 31, 1946, as found in (25), above, the 
net claimed cost, to the date of computation, of 
additions and retirements in its electric plant used 
and useful; deducting from this amount the depre¬ 
ciation reserve as of that date according to the 
companies’ books in conformity with (F), above; 
and adding working capital computed for the pe¬ 
riod in question, in the manner set forth in finding 
(29) above. 

(H) The rate base computed as set forth in (G), above, 
shall remain unchanged for the six months period 
beginning with the date as of which it is computed, 
provided, however, that in the case of substantial 
addition to property which is put in service be¬ 
tween the dates for determination of the rate base, 
Penn Water and Transmission Company may peti¬ 
tion the Commission to include the cost thereof in 
the rate base from the date of commercial opera¬ 
tion. 

(I) Penn Water and Transmission Company shall file 
on or before May 1, 1949, a statement showing the 
computation of the rate base referred to in (D) 



Exhibit D to Petition for Review 


191 


hereof as of December 31, 1948, and thereafter on 
or before each May 1, for the preceding calendar 
year, a statement showing the computation oJf such 
rate base in accordance with this order, th;e op¬ 
erating expenses, depreciation, taxes, and return, 
and the resulting charges to Baltimore Company 
under said revised rate schedule. 

By the Commission. Commissioner Draper concurring in 
the result only. ] 

Sgd. Leon M. Fuquay, 
Leon M. Fuquay, i 

(Seal) Secretary. 


Date of Issuance: January 5, 1949. 
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EXHIBIT E TO PETITION FOR REVIEW. 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Pennsylvania Water & Power - 

Company 


Docket No. IT-5915 


APPLICATION FOR REHEARING OF ORDER 

ISSUED 

January 5, 1949 
(Filed January 28, 1949.) 


Pennsylvania Water & Power Company (Penn Water), 
Respondent in the above proceeding, and Petitioner herein; 
being aggrieved on its own behalf by the “Order Reducing 
Rates,” issued by the Commission January 5, 1949; and 
being separately and independently aggrieved by such 
Order as the owner of one-half of the Class B voting stock 
of Safe Harbor Water Power Corporation (Safe Harbor), 
said Safe Harbor being unable to intervene in this proceed¬ 
ing because of the deadlock in its Board of Directors as set 
forth in the orders of the Pennsylvania Public Utility Com¬ 
mission (Pennsylvania Commission) referred to herein in 
paragraph II (28) (c), and as agent for and on behalf of 
Safe Harbor under the provisions of certain contracts with 
Pennsylvania Power & Light Company (PP&L) and Phila¬ 
delphia Electric Company (Philadelphia Company); and 
Susquehanna Transmission Company of Maryland (Trans¬ 
mission Company), Respondent and Petitioner herein, also 
being aggrieved by said Order; hereby apply to the Fed¬ 
eral Power Commission (Commission) for a rehearing as 
provided by Section 313 (a) of the Federal Power Act (16 
U. S. C. 1946 ed. § 825-1 (a); 49 Stat. 860), of all of the mat¬ 
ters presented or involved in this proceeding and covered or 


Exhibit E to Petition for Review 


193 


affected by said Order and the accompanying Opinion No. 
173; and pray that said Order and Opinion be abrogated, 
vacated, set aside, and reversed because of the masters 
erroneously decided, the errors with respect thereof and 
the objections of Petitioners to said Opinion and Order to 
wit: Petitioners respectfully show that in said Opinion and 
Order the Commission erroneously decided each and nil of 
the following matters and committed each and all of the 
following errors, and Petitioners object to said Opinion! and 
Order because of each and all of said matters erroneously 
decided and said errors for each and all of the following 
reasons; and show that since the record before the Com¬ 
mission was closed there have been substantial changes in 
the operations and contracts of Petitioner Penn Watei*, as 
hereinafter more fully described, so that the bases foil the 
said Order and for many of the findings, conclusions, j and 
requirements contained in said Opinion and Order are 
destroyed and such findings, conclusions and requirements 
are not in accord with the facts and the law: 

I. The Federal Power Commission has no jurisdiciion, 
authority, or power to issue and enforce said Order for the 
following reasons: I 

(1) Section 19 of Part I of the Federal Power Act 

(16 U. S. C. 1946 ed. § 812; 41 Stat. 1073, 49 Stat. 847) <^oes 
not authorize or support the issuance of the said Ordejr of 
the Commission, for the reason that both the Stated of 
Pennsylvania and Maryland have each authorized and |em- 
powered commissions within each of said States knowp as 
the Pennsylvania Public Utility Commission (Pennsylvania 
Commission) and the Public Service Commission of Mary¬ 
land (Maryland Commission), respectively, to regulate and 
control any services to be rendered by Petitioners and the 
rates and charges of payment therefor, as provided in spch 
Section 19; and there is no substantial evidence of record 
to the contrary. j 

(2) Section 20 of Part I of the Federal Power ^.ct 
(16 U. S. C. 1946 ed. § 813; 41 Stat. 1073, 49 Stat. 847) dbes 
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not authorize or support the issuance of the said Order of 
the Commission, for the reason that the States of Pennsyl¬ 
vania and Maryland, which are directly concerned, have 
each provided a commission to enforce the requirements of 
such Section 20 and to regulate and control any services 
rendered by Petitioners and the rates and charges of pay¬ 
ment therefor as therein provided; and that such States are 
not unable to agree through their properly constituted 
authorities on the services to be rendered by Petitioners or 
on the rates and charges of payment therefor; and there is 
no substantial evidence of record to the contrary. 

(3) By its terms the said Order requires the filing 
of new schedules of rates and charges to be effective within 
a period of less than thirty days from the date of issuance 
of such Order, contrary to the requirements of Section 20 
of the Federal Power Act insofar as such Section makes 
applicable the provisions of Section 15 (2) of the Interstate 
Commerce Act (49 U. S. C. 1946 ed. § 15 (2); 34 Stat. 589, 
36 Stat. 551, 41 Stat. 484). 

(4) A substantial part of the services rendered by 
Respondents and Petitioners and the rates and charges of 
payment therefor do not constitute interstate or foreign 
commerce, within the meaning of Section 20 of the Federal 
Power Act; a substantial part of such services and the 
rates and charges therefor do not constitute the transmis¬ 
sion of electric energy in interstate commerce, or the sale 
of electric energy in interstate commerce, or the sale of 
electric energy at wholesale, within the meaning of Sec¬ 
tions 201 (b), (c), and (d) of Part II of the Federal Power 
Act (16 U. S. C. 1946 ed. §§ 824 (b), (c), (d); 49 Stat. 847); 
there is no substantial evidence of record to the contrary; 
and neither under such Section 20, such Section 201, nor 
Section 206 (a) of Part II of the Act (16 U. S. C. 1946 ed. 
§824 e (a), 49 Stat. 852), nor under any other provision 
of the Federal Power Act, does the Commission have juris¬ 
diction, authority, or power, to regulate, control, determine, 
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or fix Petitioners’ services or rates, charges, or classifica¬ 
tions for services not constituting interstate or foreign com¬ 
merce, or the rules, regulations, practices, or contracts 
affecting such rates, charges, or classifications. 

(5) None of the provisions of Part II of the [fed¬ 
eral Power Act (16 U. S. C. 1946 ed. §§ 824-824 h; 49 Stat. 
847) authorize or support the issuance of the said Order of 
the Commission, for the reason that Penn Water must be 
treated as a licensee within the meaning of Part I o^ the 
Act, and such a licensee is not subject to the rate regulatory 
provisions of Part II of the Act; for the reasons that: 

(a) The services, rates, and charges of peti¬ 
tioners are completely subject to regulation by the States of 
Pennsylvania and Maryland under Sections 19 and 20 olj the 
Act, as set forth in paragraph I (1) and I (2) above, within 
the meaning of Section 201 (a) of the Act (16 U. S. C. 1946 
ed. § 824 (a); 49 Stat. 847; and that 

(b) Such regulation under Part II of the Act 
would deprive such States or their respective commissions 
of their lawful authority now exercised over the exporta¬ 
tion of hydroelectric energy which is transmitted across the 
Pennsylvania-Maryland State line, under Sections 19 and 
20 of the Act and under the respective statutes of sjuch 
States, within the meaning of Section 201 (b) of the Act. 

(6) Neither the provisions of Section 206 (a) of 
the Federal Power Act, nor any other provisions of the ^ct, 
authorize or support the issuance of the said Order of'the 
Commission for the reasons that: 

(a) Neither Penn Water nor Transmission 
Company have any rates, charges, or classifications subject 
to the jurisdiction of the Commission, within the meaning 
of Section 206 (a) of the Act or of Section 205 of the Act 
(16 U. S. C. 1946 ed. § 824 d; 49 Stat. 851), in that: 

(i) The rendering of services by P^nn 
Water to Metropolitan Edison Company (Metropolitan 
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Company), and jointly with Safe Harbor to PP&L, and 
Philadelphia Company, and the rates, charges, and classi¬ 
fications therefor, constitute transactions in intrastate com¬ 
merce and do not constitute transactions, transmissions, or 
sales in interstate commerce, within the meaning of Sec¬ 
tions 201 (b) and (c) of the Act; and there is no substantial 
evidence of record to the contrary. 

(ii) The rendering of services by Penn 
Water, jointly with Safe Harbor, Consolidated Gas Electric 
Light and Power Company of Baltimore (Baltimore Com¬ 
pany), and Potomac Electric Power Company (PEPCO) 
to The Pennsylvania Railroad Company (Railroad), and 
the rates, charges, and classifications therefor, do not con¬ 
stitute sales of electric energy at wholesale, within the 
meaning of Sections 206 (a) and 201 (d) of the Act; and 
there is no substantial evidence of record to the contrary. 

(iii) Penn Water has no rates, charges, 
or classifications for the transmission or sale of electric 
energy to Baltimore Company, within the meaning of Sec¬ 
tions 206 (a) and 201 (b) of the Act. 

(iv) Certain of the rates, charges, or 
classifications of Penn Water, or Penn Water and Safe 
Harbor jointly, for services rendered to Metropolitan Com¬ 
pany, PP&L, and Philadelphia Company are not rates, 
charges, or classifications for the transmission or sale of 
electric energy, within the meaning of Sections 206 (a) and 
201 (b) of the Act. 

(b) The services rendered by Penn Water to 
PP&L, Philadelphia Company, Railroad Company, and 
Baltimore Company are rendered jointly with others not 
made Respondents to these proceedings, and the rates, 
charges, and classifications therefor are joint; there is no 
substantial evidence of record to the contrary; and the said 
Order of the Commission was issued without notice or op¬ 
portunity for hearing to such other persons jointly obli- 
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gated to and jointly serving the foregoing customers, con¬ 
trary to the provisions of Section 206 (a) of the Act and the 
due process clause of the Fifth Amendment to the Constitu¬ 
tion of the United States. ! 

(c) The said Order of the Commissioh re¬ 

quires Penn Water alone to file new schedules of rates! and 
charges for services to PP&L and Philadelphia Company 
without requiring Safe Harbor to join or concur in the filing 
of such schedules, without authority under the Fe<jeral 
Power Act; thereby requiring Penn Water to assume! the 
entire obligations to such customers instead of the joint 
obligation which exists to the impairment of its ability to 
render adequate service to its customers, within the mean¬ 
ing of Section 207 of the Act (16 U. S. C. 1946 ed. § 82|4 f; 
49 Stat. 853); and there is no substantial evidence of record 
to the contrary. | 

I 

(d) Insofar as the said Order of the Commis¬ 
sion undertakes to require a reduction in the revenue^ of 
Penn Water alone it constitutes regulation by the Comiliis- 
sion of the divisions of revenue received by Penn Water for 
its participation in the rendering of joint services to each of 
its customers except Metropolitan Company, without juris¬ 
diction, authority, or power in the Commission to regul|ate 
divisions of rates or charges for joint service under jthe 
Federal Power Act. 

(e) There is no substantial evidence of recqrd 
to support any finding by the Commission that any of jhe 
rates, charges, or classifications, demanded, observed, 
charged, or collected by Penn Water, or that any rule, regu¬ 
lation, practice, or contract affecting any such rate, charge 
or classification is unjust, unreasonable, unduly discrimi¬ 
natory or preferential, as required by Section 206 (a) of 
the Act or by Section 20 of the Act insofar as such Section 
20 makes applicable the provisions of Section 15 (1) of the 
Interstate Commerce Act (49 U. S. C. 1946 ed. § 15 (1); |24 


i 
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Stat. 384, 34 Stat. 589, 36 Stat. 551, 41 Stat. 484, 48 Stat. 
1102, 54 Stat. 911). 

(f) The Commission made no finding in its 
said Order that any of the existing rates, charges, or classi¬ 
fications for service to PP&L, Philadelphia Company, or 
Metropolitan Company, are unjust, unreasonable, unduly 
discriminatory or preferential, as required by Section 206 
(a) of the Federal Power Act or by Section 20 of the Act 
insofar as such Section 20 makes applicable the provisions 
of Section 15 (1) of the Interstate Commerce Act. 

(g) The said Order of the Commission was 
issued without the hearing required by Section 206 (a) of 
the Act, by Section 20 of the Act insofar as such Section 20 
makes applicable the provisions of Section 15 (1) of the 
Interstate Commerce Act, and contrary to the provisions of 
the due process clause of the Fifth Amendment to the Con¬ 
stitution of the United States, in that: 

(i) Petitioners "were given no notice of 
the terms or substance of the said Order prior to or during 
proceedings before the Commission, and were given inade¬ 
quate description of the subjects and issues involved in the 
proceedings before the Commission prior to and during 
such proceedings. 

(ii) Petitioners were required to proceed 
first with unspecified evidence and without the aforesaid 
notice or description, and were required to carry the burden 
of proof in the proceedings before the Commission despite 
the fact that they were not the proponents of any rule or 
order requiring changes in service, rates, charges, classi¬ 
fications, rules, regulations, practices, or contracts. 

(iii) Petitioners were effectively pre¬ 
vented from adequate preparation for and from conducting 
necessary and reasonable cross-examination of the wit¬ 
nesses for the Commission, and other hostile and adverse 
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witnesses, required for a full and true disclosure of tracts 
deemed material by the Commission in its said Opinion. 

(iv) Petitioners were effectively pre¬ 
vented from adequate preparation for and from a reason¬ 
able opportunity for presentation of evidence in rebuttal to 
evidence presented on behalf of the Commission and other 
adverse parties near the end of the lengthy proceedings 
before the Commission, which evidence related to facts re¬ 
lied upon by the Commission in coming to its conclusions in 
said Opinion and Order and material to the validity of such 
conclusions; and the Commission’s Examiner refused to 
hear Petitioners’ counsel’s detailed description of the es¬ 
sential and relevant rebuttal evidence Petitioners wquld 
have presented if they had been given the opportunity, i 

(v) The proceedings before the Commis¬ 
sion and the functions of the Commission’s Examiner were 
not conducted by him in an impartial manner, to the prej¬ 
udice of Petitioners in their presentation of facts for the 
record. 

(vi) Petitioners have had no opportunity 


to inspect an initial decision by the Commission’s Exam¬ 
iner, if any, on the evidence received in the record in the 
proceedings presided over by him; and although the Com¬ 
mission did not preside at the reception of the evidence of 
record, no recommended decision by the Examiner who ^lid 
preside has been filed or made available to Petitioners; the 
decision of the Commission in said Opinion and Ordeii is 
not tentative, and the Commission made no finding nor{ is 
there evidence of record which would support a finding tljiat 
due and timely execution of the Commission’s functions 
imperatively and unavoidably require the foregoing pro¬ 
cedure omitted by the Commission in issuing its s^id 
Opinion and Order. j 

(vii) No opportunity was afforded Peti¬ 
tioners to submit for the consideration of the Commission 
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exceptions, with supporting reasons for such exceptions, to 
the decision or recommended decision to the Commission, 
of the Commission’s Examiner. 

(viii) The Commission’s said Opinion 
and Order, and the record before the Commission, do not 
show the ruling upon each finding, conclusion or requested 
ruling presented by Petitioners in their Briefs heretofore 
filed with the Commission in this proceeding; and such 
Opinion, Order, and record does not include a statement of 
findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact and law pre¬ 
sented on the record by Petitioners. 

(h) Since the record in the proceeding has 
been closed, the contract of December 31, 1927, providing, 
among other things, for steam-generated energy service 
from Baltimore Company to Penn Water at the latter’s re¬ 
quest, and the purported agreements amendatory and sup¬ 
plemental to said 1927 contract have been terminated as 
more specifically shown hereinafter in paragraph II (6) (c); 
and since the closing of such record Penn Water has notified 
Baltimore Company that it has ceased to receive from 
Baltimore Company and will not pay for any electric energy 
or capacity or other electrical services in connection there¬ 
with generated in Maryland or elsewhere and transmitted 
across the Maryland-Pennsylvania State line into Pennsyl¬ 
vania; and that Petitioners’ operations have been changed 
to effect that purpose. As a result of such changes in oper¬ 
ations, no such electric energy generated in Maryland, or 
States other than Pennsylvania has since that date been, 
nor will be, transmitted from such States of generation in¬ 
to Pennsylvania and consumed in Pennsylvania, except for 
station uses at Holtwood and Safe Harbor and delivery to 
the Railroad Company if and when necessary and if given 
the opportunity on rehearing, Petitioners hereby offer to 
prove such facts. 
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(7) If the Federal Power Act can properly be bon- 
strued otherwise than as described in paragraphs (1), (2), 
(4), (5), and (6) (a) (i) above, the same is unconstitutional 
because in violation of the Tenth Amendment to the Con¬ 
stitution of the United States. 

(8) The said Order of the Commission requires 
Petitioners to make changes from time to time in the future 
in rates and charges for services to Baltimore Company 
without notice, opportunity for hearing, or findings as of 
such future times that the then existing rates and charges 
are unjust, unreasonable, unduly discriminatory, or prefer¬ 
ential as of such future times, upon the basis of the f^.cts 
as of such future times; without authority under the Fed¬ 
eral Power Act and contrary to the provisions of Section 
206 (a) of the Act; and contrary to Article I, Section 1^ of 
the Constitution of the United States. 

(9) The said Order of the Commission, and its 

Opinion, findings and conclusions, particularly the rsltes 
and charges which purport to be thereby determined, fisted, 
prescribed, and required to be filed, charged, and observed, 
are unlawful, unconstitutional, unreasonable, arbitrary, 
capricious, in excess of the Commission’s statutory juris¬ 
diction, authority, and limitations under the Federal Power 
Act and contrary to the provisions of such Act, without 
observance of the procedure required by law, unsupported 
by substantial evidence of record; and if enforced wolild 
deprive Petitioners of their property without due process 
of law, in violation of the Fifth Amendment to the Consti¬ 
tution of the United States. j 

II. Insofar as any of the statements in the Comnais- 
sion’s Opinion No. 173, dated January 4, 1949, which \^as 
incorporated by reference and made a part of the Comniis- 
sion’s Order, issued January 5, 1949; and insofar as {he 
references made in such Opinion No. 173 to discussion or 
conclusions in the Commission’s Opinion No. 143, dated 
October 25,1946, in its Docket No. IT-5914, Re Safe Harbor 
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Water Power Corporation; purport to be definite findings 
of fact or conclusions, or anything more than mere illustra¬ 
tive explanations of the Commission’s conclusions, each 
and all of the following portions thereof are erroneous, un¬ 
constitutional, unlawful, arbitrary, capricious, contrary to 
the evidence of record, unsupported by any substantial evi¬ 
dence of record, and operate to deprive Petitioners of their 
property without due process of law, in violation of the 
Fifth Amendment to the Constitution of the United States, 
and results in exercise of authority in excess of statutory 
jurisdiction, authority, or limitations; and Petitioners seek 
rehearing on each and every one of the following portions 
thereof for the reasons and on the grounds as hereinafter 
stated: 

(1) The statement of the Commission on page 1 
of Opinion No. 173 as follows: 

“This is a proceeding under the Federal Power 
Act # * V’ 


on the ground that neither in this statement nor anywhere 
in such Opinion or the record before the Commission has 
there been any specification as to whether the proceedings 
or the Commission’s said Order are an exercise of authority 
under Part I or Part II of the Federal Power Act, or any 
reference to the specific authority of the Commission un¬ 
der which the proceedings were conducted. 

(2) The statement of the Commission on page 1 
of Opinion No. 173 as follows: 

* The matters at issue involve a determina¬ 
tion of * * # the amount, if any, of revenues received 
by Penn Water in excess of the reasonable cost of serv¬ 
ice rendered by Penn Water and Transmission Com¬ 
pany and of resulting reductions in rates subject to 
the Commission’s jurisdiction.” 


on the ground that nothing in Section 20, Section 206 (a), 
or any other provision of the Act authorizes the Co 


fill! 


is- 
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sion to require reductions in rates or charges based up4n a 
determination of an excess of revenues over costs of serv¬ 
ice when the revenues received by Penn Water are the 
result of divisions of rates or charges for joint service vjdth 
others, or when such revenues received by Penn Water ^,re 
not received under rates or charges for electric energy or 
electric power service, as more specifically set forth hefein 
in paragaraphs I (6) (a) (iii), I (6) (a) (iv), and I (6) (d) 
above. 

(3) The statement of the Commission on pag^ 4 
of Opinion No. 173 as follows: 

“• * * Two 60-cycle generators in Penn Watdr’s 
steam electric generating plant have a * * * 3-hour 
peak rating of 28,000 kw. 6 (* * * the base load rating 
of the steam plant is 26,000 kw at all times.) ” 

on the ground that if given an opportunity on rehearing 
Petitioners hereby offer to prove that since the close of fhe 
record in the proceeding the 3-hour peak rating of such 
steam plant has been increased to 30,000 kw and the b^se 
load rating has been increased to 28,000 kw. 

(4) The statement of the Commission on page^ 3 
and 4 of Opinion No. 173 as follows: 

“* * # Penn Water, owns and operates • * # 
that part of an interconnected interstate transmission 
system * * * located in Pennsylvania. The respond¬ 
ent, Transmission Company, owns and operates that 
part of the same transmission system * * * located in 

Maryland. ’ ’ j 

• • « 

I 

j 

“Respondents’ interconnected interstate trans¬ 
mission system is a regional network * * ! 

on the grounds that: 

(a) Such statements are not supported by 
any substantial evidence of record and are contrary to the 
evidence of record. 
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(b) The evidence of record shows that a sub¬ 
stantial part of the transmission facilities of Penn Water 
and Transmission Company are not a part of any inter¬ 
state transmission system or regional network but are 
facilities used solely for the transmission and sale of elec¬ 
tric energy in intrastate commerce, as more specifically set 
forth in paragraphs I (4) and I (6) (a) (i); and the Com¬ 
mission failed to so find. 

(c) The Gunpowder transmission line owned 
and operated by Transmission Company in Maryland is not 
a part of any interconnected system of Penn Water or 
Transmission Company; and the Commission failed to so 
find. 

(d) As stated in paragraph I (6) (h) above. 

(5) The statement of the Commission on page 5 
of Opinion No. 173 as follows: 

‘‘Operations of Penn Water, Safe Harbor, and 
Baltimore Company are closely integrated and co¬ 
ordinated as a matter of economy, efficiency, flexibility, 
and maximum utilization of hydro capabilities, con¬ 
tracts being carefully worked out for that pur¬ 
pose * * 

on the ground that the purported contracts referred to in 
such statement have been terminated since the record in 
this proceeding has been closed, as more specifically shown 
hereinafter in paragraphs II (6) (c) and II (7) (c). 

(6) The statements of the Commission on pages 2 
and 7 of the Opinion No. 173 as follows: 

“Baltimore Company purchases electric power 
and energy from Penn Water * * V’ 

• • • 

“Under a contract with Baltimore Company, 
dated December 31, 1927, as supplemented on several 
occasions thereafter, Penn Water is obligated to pro- 
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vide Baltimore Company at all times with all the capac¬ 
ity and energy available to the former (Penn Water) 
from its own hydro and steam generating plants, |and 
from its Safe Harbor one-third entitlement, referred 
to below, insofar as such power and energy is not} re¬ 
quired in connection with contracts to which fjenn 
Water is a party and which Baltimore Company has 
approved. In turn, Penn Water is entitled to obtain 
from Baltimore Company steam-generated energy in 
excess of the latter’s own requirements up to the ljmit 
of its available generating capacity. This contract,' ac¬ 
cording to its terms, is to continue in force until rjiid- 
night, April 22, 1980. 

“Pursuant to the provisions of the supplemental 
agreement of June 1, 1931, as modified by an agree¬ 
ment of September 29, 1939, Baltimore Company un¬ 
dertakes to pay, on the basis of a formulated poiver 
bill, all of Penn Water’s operating expenses plufe a 
specified return.” 

on the grounds that: 


(a) There is no substantial evidence of recprd 

to support any of such statements, and more particularly 
the statement that “Penn Water is entitled to obtain fijom 
Baltimore Company steam-generated energy in excess| of 
the latter’s own requirements up to the limit of its available 
generating capacity”, and that “Baltimore Company jun- 
dertakes to pay * * * all of Penn Water’s operating ex¬ 
penses * and such statements are contrary to jthe 

evidence of record. I 

| 

(b) The evidence of record shows that the 
energy which Penn Water was entitled to obtain from Balti¬ 
more Company, under the purported contract referred to, 
was further limited by the requirement that Baltimore 
Company was not obligated to start up a station wlpch 
would not otherwise have been operated; and that Bajlti- 
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more Company has arbitrarily refused to pay substantial 
amounts of Penn Water’s operating expenses as required 
under the terms of the purported agreement; and the Com¬ 
mission failed to so find. 

(c) Since the record in the proceeding has 
been closed the purported contract referred to, as supple¬ 
mented, has been terminated by notice dated December 20, 
1948; and if given the opportunity on rehearing Petitioners 
hereby offer to prove: 

(i) The fact of such termination; 

(ii) The contract was null, void, and un¬ 
enforceable because the basic agreements were made at a 
time when Penn Water and Baltimore Company were 
affiliated through substantial ownership by Baltimore Com¬ 
pany of Penn Water stock and by interlocking directors 
and officers; the basic agreements were never approved 
or ratified by the stockholders of Penn Water; the effect 
of Articles T\ and V of the supplemental agreement of 
June 1, 1931, particularly as construed in practice by Balti¬ 
more Company, made the contract ultra vires and contrary 
to public policy; and such supplemental agreement con¬ 
stituted an agreement in unreasonable restraint of trade 
and in unreasonable restriction of competition in the gener¬ 
ation and sale of electrical services, and unreasonably 
limited the output of electrical energy contrary to the laws 
of the United States, including Section 1 of the Sherman 
Antitrust Act of July 2, 1890 (15 U. S. C. 1946 ed. § 1; 26 
Stat. 209, 50 Stat. 693), Section 5 of the Federal Trade 
Commission Act of September 26,1914 (15 U. S. C. 1946 ed. 
§ 45; 38 Stat. 719), and Section 10 (h) of the Federal Power 
Act (16 U. S. C. 1946 ed. § 803 (h); 41 Stat. 1068, 49 Stat. 
842), and to the laws of Maryland and Pennsylvania; 

(iii) Baltimore Company committed ma¬ 
terial breaches of the contract which justified its termina¬ 
tion; and 


I 
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(iv) The foregoing matters are ncjw in 
litigation between Penn Water and Baltimore Company on 
complaint of Penn Water for declaratory and other relief, 
before the United States District Court for the District of 
Maryland, Civil Action No. 4179. 

(d) The evidence of record shows that nnder 
a purported contract between Baltimore Company and 
Penn Water dated December 31, 1927, as amended oii De¬ 
cember 28, 1928, June 1, 1931, and September 29, 1939, 
Baltimore Company agreed to pay specific amounts ii(i ac¬ 
cordance with a formula, without regard to the amounjts of 
services received from Penn Water, including the u^e of 
specified facilities; and the Commission failed to so find. 
Since the record in this proceeding has been closed buch 
contract has been terminated, as more specifically shown 
herein in paragraph (c) above. 


(7) The statement of the Commission on pages 7 
and 8 of Opinion No. 173 as follows: ! 

“* * * Penn Water’s entitlement from Safe ilar- 
bor relates to a fifty-year agreement of June 1, 1931 


wherein Safe Harbor agreed with Baltimore Co 
and Penn Water (and the latter inter sese) that 


Company 

* • • 


the latter companies should be entitled to all of the 
capacity and energy available from the former’s six- 


unit development in the ratio of two-thirds (to Balti¬ 
more Company) and one-third (to Penn Water).” 

on the grounds that: 

(a) Such statement is not supported by ^ny 
substantial evidence of record and is contrary to the Evi¬ 
dence of record. 


(b) The evidence of record shows that under 
the terms of Articles II and III of the purported three- 
party agreement referred to Baltimore Company and Penn 
Water are entitled only to two-thirds and one-third, re¬ 
spectively, of the “total capacity and daily energy avail- 
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able” from Safe Harbor’s hydro development after deduc¬ 
tion of any capacity and energy which may be required for 
the performance of the duty and obligations to serve im¬ 
posed on Safe Harbor by its charter and otherwise by law 
including its contractual obligations to Railroad Company, 
PP&L, and Philadelphia Company. 

(c) Since the record in the proceeding has 
been closed Penn Water has notified Safe Harbor and Balti¬ 
more Company that the purported three-party contract 
referred to, as supplemented, is of no effect, null, void, and 
unenforceable; and if given the opportunity on rehearing 
Petitioners hereby offer to prove: 

(i) The fact of such notification; 

(ii) The contract was null, void, and un¬ 
enforceable because made at a time when all of the parties 
were affiliated through stock ownership and interlocking 
officers and directors, and was part and parcel of the ar¬ 
rangements in connection with which the void two-party 
contract of June 1, 1931, between Baltimore Company and 
Penn Water was executed; the effect of the agreements, 
particularly as construed in practice by Baltimore Com¬ 
pany, made the contract ultra vires and contrary to public 
policy; and such agreement constituted an agreement in 
unreasonable restraint of trade and in unreasonable re¬ 
striction of competition in the generation and sale of elec¬ 
trical services, and unreasonably limited the output of elec¬ 
trical energy, contrary to the law r s of the United States, in¬ 
cluding Section 1 of the Sherman Antitrust Act, Section 5 
of the Federal Trade Commission Act, and Section 10 (h) 
of the Federal Power Act, and to the laws of Maryland and 
Pennsylvania; 

(iii) Penn Water credits to the account 
of Safe Harbor an appropriate and reasonable division of 
revenues received from Pennsylvania customers served 
jointly by Penn Water and Safe Harbor. 
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(8) The statement of the Commission on plages 
10 and 11 of Opinion No. 173 as follows: 

“Penn Water is further committed • • * to sup¬ 
ply the entire electrical power and energy requirements 
of Philadelphia Company within a defined territory in 
the Coatesville (Pa.) area; to supply, under certain 
conditions, all of Pennsylvania Power & Light Com¬ 
pany’s (PP&L’s) Lancaster 25-cycle and 60-cycle load 
requirements (Lancaster Co., Pa., and adjacent areas), 
coupled with a contingent obligation to meet a limited 
deficiency in PP&L’s firm load carrying capacity for 
its Harrisburg area and provide a supplementary sec¬ 
ondary capacity service.” ! 

• • • I 

“While Safe Harbor is a party to several of the 
contracts, its position in the PP&L and Philadelphia 
Company contracts is a nominal one, involving a legal 
technicality, which has no bearing or effect upon the 
operations of the system.” j 

on the grounds that: 

(a) Such statements are not supported by any 
substantial evidence of record and are contrary to the |evi- 
dence of record. 

(b) The evidence of record shows that $j>afe 
Harbor is obligated to and does supply jointly with Penn 
Water the electrical requirements of the Pennsylvania cus¬ 
tomers referred to; that Safe Harbor’s obligations to ^up- 
ply firm services to such customers as well as to Railrpad 
Company are necessary to the rendering of the services 
required under such contracts, for the reason that the elec¬ 
tric capacity and energy available to Penn Water from its 
own generating resources, plus its purchases from sources 
other than Safe Harbor, plus only one-third of the available 
Safe Harbor services, are insufficient to meet the total re¬ 
quirements for firm services required under the contracts 
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with PP&L, Philadelphia Company, Metropolitan Com¬ 
pany, and Railroad Company; and the Commission failed 
to so find. 

(9) The statement of the Commission on page 12 
of Opinion No. 173 as follows: 

“* * * Respondents’ * * * argument is that a 
Part I ‘licensee’ cannot be a ‘public utility’ under Part 
II, and that a licensee’s interstate wholesale rate may 
be regulated by the Commission, if at all, only under 
Part I. The essentials of this argument we considered 
and rejected in Safe Harbor Water Power Corporation 
(5 FPC 221, 235-237).” 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the rec¬ 
ord as shown by the contentions of Petitioners in their 
Briefs filed on November 14, 1947 and January 15, 1948, 
which Briefs are made a part hereof by reference. 

(b) The record as shown by such Briefs 
shows that the contention of Petitioners in this respect is 
that, assuming Petitioners are “public utilities” within 
the meaning of Part II of the Federal Power Act by reason 
of ownership or operation of any facilities subject to the 
jurisdiction of the Commission as specified in the last sen¬ 
tence of Section 201 (b) of the Act, it does not follow that 
the Commission has jurisdiction, authority, or power to 
regulate the rates and charges of such a “public utility” 
under Section 206 (a) of the Act but must do so, if at all, 
under Part I of the Act (Main Brief, pp. 13-18; Reply 
Brief p. 2); and the Commission failed to consider such a 
contention in the Safe Harbor case, or in its Opinion No. 
173, and failed to so find. 

(c) Nothing stated in the Commission’s Opin¬ 
ion No. 143, Safe Harbor Water Power Corporation, 5 FPC 
221, 235-237, shows a valid ground for the Commission’s 
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conclusion that it has jurisdiction, authority, and po\|er to 
regulate the rates and charges of a licensee under P^irt II 
of the Act; and such conclusion reached therein constituted 
an error of law as it does in its Opinion No. 173. 

(10) The statement of the Commission on page 13 
of Opinion No. 173 as follows: 

“* * * the provision of 201 (b) relating to (State 
authority over the exportation of hydroelectric energy 
is inapplicable. * ’ 

on the grounds that: 

(a) As stated in paragraph I (5) above. 

(b) Nothing stated in the Commission’s Opin¬ 
ion No. 143, Re Safe Harbor Water Power Corporation, 5 
FPC 221, 235, shows a valid ground for the Commiss|ion’s 
conclusion that such provision of Section 201 (b) ojt the 
Act is inapplicable; and such conclusion reached therein 
constitutes an error of law as it does in its Opinion Noj 173. 

(11) The statements of the Commission on pages 
13, 14, and 20 of Opinion No. 173 as follows: 

“* * * these [transmission] facilities [across 
Pennsylvania-Maryland State lines] are used to effect 
the sale of electric energy by Penn Water to Baltimore 
Company. ’ ’ 

« # # 

“It is equally clear that those facilities are also 
used for sales by Penn Water for resale. 18 (Such sales 
are Penn Water’s sales to Baltimore Company and to 
Penn Water’s Pennsylvania resale customers.)” i 

• • • 

“ # * • facilities owned and operated by Respond¬ 
ents include facilities used # * * for 1 the sale of electric 
energy at wholesale in interstate commerce.’ ” 

on the grounds that: j 
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(a) Such statements are not supported by 
any substantial evidence of record and are contrary to the 
evidence of record. 

(b) As stated in paragraph I (6) (a) (i), I (6) 
(a) (iii), and I (6) (b) above. 

(12) The statements of the Commission on pages 
14, 16, 17, 18, 19, 20, and 22 of Opinion No. 173 as follows: 

“* * * Penn Water’s sales in Pennsylvania # * * 
are * * * sales of output of the integrated and co¬ 
ordinated interstate electric system of which Penn 
Water’s facilities are an integral part.” 

• • • 

“* # • contribution [to sales of output of inte¬ 
grated system] * * • of * * # Baltimore Company, being 
determined by the best use the system can make of the 
plant’s capabilities.” 

• • i 

“* * • electric energy from the numerous system 
sources [including Baltimore Company] is available 
for consumption at any point on their combined facili¬ 
ties. Their [including Baltimore Company] power re¬ 
sources and transmission facilities are thus operated 
as an integrated and coordinated electric system, and 
all of Respondents’ facilities are integral parts of that 
system. ’ ’ 

• • * 

“During the rest of the year [other than spring 
months] the practice is to generate energy at the hydro 
plants of Penn Water and Safe Harbor so as to assist 
Baltimore Company in carrying its peak loads during 
the day, but at other hours and during weekends to 
stop hydro generation so as to allow the ponds to 
refill. ’ ’ 
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“ # * * energy crossing the State boundary, with 
other system energy, is used to fulfill system require¬ 
ments. ’ ’ j 

• • • 

I 

“There result times when system energy gen¬ 
erated in Pennsylvania is used, mixed or unmixed, in 
meeting system requirements in Maryland. Similarly, 
there are occasions when system energy from M]ary- 
land is used, mixed or unmixed, in meeting system 
requirements in Pennsylvania.” 

• • • 

“It is accordingly evident that the operations of 
the unified system enterprise are completely interstate 
in character * * *.” I 

• # # 

“In the making of sales of system energy, sucji as 
those by Penn Water to its Pennsylvania utility cus¬ 
tomers * # 

• • # 

“* * * each of Penn Water’s sales in Pennsylvania 
is clearly a system transaction of a character wholly 

interstate * * ! 

• « « 

“In short, Penn Water is selling interstate system 
energy to purchasers outside the system. Such sales 
are sales ‘in interstate commerce’.” ! 

i 

• * • I 

“• # * all of the energy thus sold [to Baltimbre 
Company] crosses the State line. This latter sale is an 
intrasystem transaction between two integral corporate 
parts of the system enterprise, which transaction! is 
ancillary to the consummation of sales of system 
energy by Baltimore Company to purchasers outside 
the system, such as PEPCO, or in enabling Baltimore 
Company’s use of that energy for delivery and sjale 
to its resale customers.” 
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“The energy sold by Safe Harbor, like that sold 
by Penn Water to its Pennsylvania resale customers, 
includes varying amounts of energy which never 
crosses a state line. All are nevertheless sales ‘in 
interstate commerce’.” 

# • # 

“• * * Safe Harbor’s sale is like Penn Water’s 
sale to Baltimore Company in that both are intra- 
system transactions.” 

• • • 

“It is also evident that Penn Water’s sales to its 
Pennsylvania resale customers and its sale to Balti¬ 
more Company are all sales ‘subject to the jurisdiction 
of the Commission’ within the literal terms of Sections 
205 and 206.” 

• • # 

“• * * Penn Water’s operations are all integral 
activities of the unified interstate systems, and its sales 
are sales in ‘interstate commerce’.” 

on the grounds that: 

(a) Such statements are not supported by any 
substantial evidence of record and are contrary to the evi¬ 
dence of record. 

(b) The Commission has no jurisdiction, au¬ 
thority, or power to regulate the rates, charges or revenues 
of any integrated system, but its jurisdiction is confined, 
if any, to the regulation of so much of the rates, charges or 
classifications of “licensees” or “public utilities” under 
the Federal Power Act as are for transmission or sale of 
electric energy at wholesale or for power service in inter¬ 
state commerce; and the Commission failed to so conclude. 

(c) The evidence of record shows that Balti¬ 
more Company has no obligations, contractual or other¬ 
wise, in the rendering of service by Penn Water or by 
Penn Water jointly with Safe Harbor to Metropolitan 
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Company, PP&L, and Philadelphia Company, and has no 
tariffs on file with any commission applicable to such serv¬ 
ice; that neither Penn Water nor Safe Harbor havb any 
obligations, contractual or otherwise, to render service to 
PEPCO or to any of Baltimore Company’s resale cus¬ 
tomers; that the interconnected system referred to bjy the 
Commission is an arbitrarily defined system assumed by 
the Commission, having no basis in fact; that the inter¬ 
connections between Safe Harbor and Penn Water with 
Baltimore Company, and the operations and interchange 
of energy which formerly existed thereover were no differ¬ 
ent from similar interconnections, operations and inter¬ 
changes with PP&L, Metropolitan Company, Philadelphia 
Electric, PEPCO, and others; and the Commission failed 
to so find. 

(d) The evidence of record in this proceeding 
does not support the conclusions of the Court in Safe ftar- 
bor Water Power Corp. v. Federal Power Commission[ 124 
F. 2d 800, 802-803, 807, or the conclusions of the Coipmis- 
sion in Re Safe Harbor Water Power Corporation, 5 FPC 
221, with respect to the operations of Safe Harbor, made 
on the basis of the records in such other proceedings. 

(e) As stated in paragraphs I (6) (a) (i), 
I (6) (a) (ii), I (6) (a) (iii), I (6) (h), II (6), and uj (7) 
above. 

(13) The statements of the Commission on phges 
15, 16, and 18 of Opinion No. 173 as follows: 

“* * * at times, energy generated by Baltimore Com¬ 
pany or PEPCO is transmitted on these lines in the 
opposite direction to Safe Harbor. The 60-cycle energy 
thus received from Maryland # * # is transmitted by 
Penn Water * * * in part for delivery to PP&L’s lines 
and in part for delivery over two 66 kv circuits (Nos. 
15 and 16) to Holtwood. The energy so delivered at 
Holtwood is sometimes, in whole or in part, energy 
received at Safe Harbor from Baltimore and Takpma 
Park, Maryland. It is thereafter delivered * * * to 





216 


Exhibit E to Petition for Review 


Philadelphia Company (Coatesville, Pa.), Metro¬ 
politan Company (York, Pa.) or PP&L (Lancaster, 
Pa.), via Circuit No. 18. At times it is also in part 
converted to 25-cycle three phase energy and trans¬ 
mitted and delivered to PP&L (Circuit No. 3) or to 
Baltimore Company at Highlandtown substation, or to 
both.” 

• • • 

“The Highlandtown substation at times also re¬ 
ceives from Baltimore Company a smaller amount of 
25-cycle energy which is transmitted to Holtwood 
where it is delivered to PP&L or is converted to 60- 
cycle energy and delivered by Penn Water, to Safe 
Harbor or to the Pennsylvania customers.” 

• • • 

“Energy flows in, across, and out of the system 
transmission network as the needs of the intercon¬ 
nected members develop from minute to minute and 
day to day.” 

on the ground that to the extent any of such statements 
were supported by the evidence of record, such statements 
are no longer in accord with the facts as a result of the 
material changes in operations and contracts occurring 
after the record was closed, as stated in paragraphs I (6) 
(h), II (6) and II (7) above. 

(14) The statements of the Commission on pages 
17 and 18 of Opinion No. 173 as follows: 

“The system foundation contracts * * *, governing 
the operation of the system, were designed to facilitate 
this completely integrated operation of system gen¬ 
erating and transmitting facilities. That purpose 
found expression in the Supplemental Agreement of 
June 1, 1931, Article VIII * • *. 

“ Contributing to the accomplishment of complete 
integration and pooling of the system’s power re¬ 
sources are the provisions for over-all compensation to 
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Penn Water and Safe Harbor without regard tj) the 
amounts delivered or the points at which delivery is 
made. ’’ 


« • • 


“The very purpose of the system foundation 
tracts was the elimination of artificial barriers, 
as State boundaries.” 


con- 

such 


• • t 


“ * * * title to energy flowing on the system is pf no 
significance among the companies comprising the sys¬ 
tem since they physically function as one enterprise 
and since the compensation features of the system con¬ 
tracts are so designed as to render considerations of 
title unimportant.” j 

on the grounds that: 


(a) Such statements are not supported by any 


substantial evidence of record and are contrary to the 
dence of record. 


evi- 


(b) As stated in paragraphs I (6) (h), II (6) 

(c), II (7) (c), and II (12) (c) above. 


(15) The statement of the Commission on page 19 
of Opinion No. 173 as follows: | 


“The principles by which the foregoing conclu¬ 
sions [Opinion No. 173, pp. 12-19] are reached do not 
differ from those which must be applied in determining 
the character of Safe Harbor’s sale of its output.” 


on the grounds that: 


(a) Such statement is not supported by any 

substantial evidence of record and is contrary to the evi¬ 
dence of record. 1 

(b) As stated in paragraphs I (4), I (6) (a), 
I (6) (b), I (6) (h), II (5), II (7), II (8), II (12), II (13) 
and II (14) above. 
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(16) The statements of the Commission on pages 
20 and 21 of Opinion No. 173 as follows: 

“Respondents * # * contend that the Commission 
is without authority over the rate charged for the sales 
to PP&L, Philadelphia Company and Baltimore Com¬ 
pany, claiming that such rates ‘are joint rates over 
which this Commission has no jurisdiction’. This claim 
apparently rests upon the fact that Safe Harbor is a 
nominal party to Penn Water’s contracts with PP&L 
and Philadelphia Company and upon the coordinated 
nature of operations of the integrated system. # * * it 
does not follow that the rates involved are ‘joint’ in 
any sense which removes them from this Commission’s 
regulatory jurisdiction in this proceeding.” 

♦ # • 

“* * * the real situation there [under Metropolitan 
Company contract] is precisely the same as that in¬ 
volved in Penn Water’s contracts with PP&L and the 
Philadelphia Company where Safe Harbor is a nominal 
party. ’ ’ 

# • • 

“• * * the compensation features of the contracts by 
which Safe Harbor and Penn Water sell to Baltimore 
Company clearly refute any suggestion of ‘joint rate’. 
Indeed, the record is replete with evidence, much of it 
supplied by Penn Water, which shows this ‘joint rate’ 
contention to be wholly without substance.” 

on the grounds that: 

(a) Such statements are not supported by any 
substantial evidence of record, are contrary to the evidence 
of record, and insofar as they consist of a statement of Re¬ 
spondents ’ contentions are not supported by the record as 
shown by Petitioners’ Briefs, filed November 14, 1947, and 
January 15, 1948, referred to above. 

(b) Such Briefs show (Main Brief, pp. 20-21, 
33-38, Reply Brief, pp. 7-8, 14-16) that Respondents never 
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contended that the Commission lacks jurisdiction over [joint 
rates, hut they did and now contend that where rates for 
joint services are involved the Commission, having no au¬ 
thority to regulate a division of those rates, must have all 
the parties to a joint rate before it and evidence relating 
to the reasonableness of the joint rate, not to the divisions 
thereof. 

(c) As stated in paragraphs I (6) (a) (iii), 

i (6) (b), i (6) (d), n (2), n (8). 

(17) The statement of the Commission on page 21 
of Opinion No. 173 as follows: 

* p enn Water contends that its rates apply 
not only to energy hut, indivisably, to capacity service, 
transmission services, frequency control, power-factor 
cooperation, use of special facilities, and other services, 
as well as energy, and that this Commission’s juris¬ 
diction is limited to rates and charges relating only 
to the sale of ‘energy’ in a strictly limited, technical 
sense. But all of these other so-called services are 
usual incidents of the wholesale sale of energy and 
many of them involve no segregahle costs of serVice. 
The rates here involved, however they may bet at¬ 
tributed to energy, capacity, and the other incidents 
referred to, are clearly within the scope of the statutory 
reference to ‘rates and charges . . . for or in con¬ 
nection with the . . . sale of electric energy subject 
to the jurisdiction of the Commission’ (Section 205 
(a)) and to ‘any rule, regulation, practice or contract 
affecting such rate, charge, or classification’ (Section 
206 (a)). We perceive nothing in Respondents’ sales 
for resale to take them outside the scope of the regula¬ 
tion provided by Congress.” 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record, is contrary to the evidence 
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of record, and insofar as it consists of a statement of Re¬ 
spondents’ contention is not supported by the record as 
shown by Petitioners’ Briefs, filed November 14, 1947, and 
January 15, 1948, referred to above. 

(b) The evidence of record shows that under 
the contracts for services with PP&L, Philadelphia Com¬ 
pany, Metropolitan Company, and Railroad Company, there 
are rates and charges for capacity services, the use of 
special facilities, and other services which are separate 
from, independent of, are not in connection with, and do 
not affect any rates, charges, or classifications for any trans¬ 
mission or sale of electric energy; that under the former 
contract between Penn Water and Baltimore Company the 
revenues paid by Baltimore Company to Penn Water were 
paid without regard to the amount of any services rendered, 
and there are no rates, charges or classifications of Peti¬ 
tioners contained in such contract, as supplemented by the 
agreement of June 1, 1931, for the transmission or sale of 
electric energy; and that the services rendered all of such 
customers, other than transmission and electric energy serv¬ 
ices, are not usual incidents of any wholesale sale of elec¬ 
tric energy, and many of the more important of such serv¬ 
ices involve costs which may be readily and reasonably 
segregated; and the Commission failed to so find. 


(c) Nothing in Section 205 (a) of the Federal 
Power Act gives the Commission jurisdiction, authority, or 
power to regulate, determine or fix any rates or charges; 
nothing in Section 206 (a) of the Act gives the Commission 
jurisdiction, authority or power to regulate, determine or 
fix rates or charges “in connection with” the transmission 
or sale of electric energy subject to the jurisdiction of the 
Commission; and nothing in Section 206 (a) of the Act 
gives the Commission jurisdiction, authority, or power to 
regulate, determine, or fix any rule, regulation, practice, or 
contract which may affect any rate, charge, or classification 
which is not for a transmission or sale of electric energy 
subject to the jurisdiction of the Commission. 
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(d) As stated in paragraphs I (6) (aj (iii) 
and I (6) (a) (iv) above. 

(18) The statement of the Commission on pdge 22 
of Opinion No. 173 as follows: 

“Since Section 19 deals with intrastate rates, onr 
attention here may be confined to Section 20 . 1 ’ 

on the grounds that: 

(a) Nothing in Section 19 of the Act limits its 
application to intrastate rates; and the jurisdiction of the 
Commission under Part I of the Act must be determined by 
the application of the interrelated provisions of Sections 
19 and 20; and the Commission failed to so find. 

(b) As stated in paragraph I (1) above; 

(19) The statement of the Commission on page 22 

of Opinion No. 173 as follows: I 

“ * # * Penn Waters retail deliveries to the j?enn- 
sylvania Railroad in Pennsylvania are deliveries in in¬ 
terstate commerce * * ! 

on the grounds that: | 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) As stated in paragraphs I (4), I (fi) (a) 
(i) (as applied to Railroad Company), I (6) (a) (ii), II (6), 
II (7), and II (13) above. 

(20) The statement of the Commission on pape 22 

of Opinion No. 173 as follows: ! 

“By a separate agreement among themselves, to 
which the Railroad is not a party, Penn Water) and 
Baltimore Company have agreed upon a division, at 
the State boundary, of their deliveries • * 

on the grounds that: 1 
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(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) The evidence of record shows that by the 
separate agreement referred to the deliveries to Railroad 
Company within the States of Pennsylvania and Maryland 
were used only as an arbitrary measure of the basis for the 
division of the revenues received under the joint rate with 
the Railroad Company, and such deliveries do not measure 
the respective obligations of Penn Water and Baltimore 
Company, respectively, to the Railroad Company; and the 
Commission failed to so find. 

(21) The statement of the Commission on page 23 
of Opinion No. 173 as follows: 

* * the record shows that • • • during the 
course of such participation [by the Commissions of 
Pennsylvania and Maryland] and in the briefs of their 
respective counsel, clearly demonstrated that their po¬ 
sitions are irreconcilable and that they are ‘unable to 
agree \ Accordingly, we expressly find that the States 
are £ unable to agree 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) Such statements are not supported by any 
findings by the Commission as to the nature of the dis¬ 
agreement by the State Commissions involved. 

(c) As stated in paragraph I (2) above. 

(22) The statement of the Commission on page 23 
of Opinion No. 173 as follows: 

<<• • • *£ g ec ti 0IX 20 be construed to confer upon 
the states a priority of jurisdiction over the interstate 


I 

I 

I 
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wholesale rates of a licensee-public utility, the conflict¬ 
ing part of Section 20 must be considered repealed by 
implication, # We reaffirm and need not repeat 

our discussion of this problem in the Safe Harbof pro¬ 
ceeding (5 F. P. C. 231, 239-243). Here, as thefe, we 
conclude that whether Section 20 may be given an in¬ 
terpretation avoiding conflict (p. 242) 

‘. . .or whether the conflicting part of that sec¬ 
tion be deemed repealed by implication, the finding that 
the States are unable to agree is not a necessary con¬ 
dition precedent to our authority under that section, 
for the rates here in question, being interstate whole¬ 
sale rates held beyond the regulatory power of the 
States in the Attleboro case, supra, the condition of 
Section 20 would be inapplicable. Our jurisdiction, 
therefore, would not be dependent upon our finding 
that the States are unable to agree, 

on the grounds that: l 

(a) Nothing in the Federal Power Act or the 
legislative history thereof supports the Commission’s con¬ 
clusion that Section 20 is repealed by implication or sup¬ 
ports the foregoing statement; and construction of Sec¬ 
tions 19 and 20 of the Act, as stated in paragraphs I (1) 
and I (2) and I (5) above, would avoid conflict between 
provisions of Parts I and II in the Act. 

I 

(b) Nothing in the Attleboro case deterniined 
that the interstate wholesale rates of licensees for hydro¬ 
electric service were beyond the regulatory power of the 
States when such regulation was authorized by Congress 
as in Sections 19 and 20 of the Act. 

(c) The conclusions reached by the Commis¬ 
sion in Re Safe Harbor Water Power Corporation, 5 
F. P. C. 221, 239-243, constitute erroneous conclusions las a 
matter of law. 
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(23) The statement of the Commission on page 24 
of Opinion No. 173 as follows: 

“* * * Respondents have had a fair hearing on 
adequate notice. 

“The scope of the subjects and issues involved 
were clearly set forth in the Commission’s orders in¬ 
stituting and enlarging the investigation herein and fix¬ 
ing the date of hearing. The detailed position of the 
Staff with respect to these subjects and issues, as de¬ 
veloped during the course of the Staff’s investigation, 
were set forth by Staff’s counsel in his opening state¬ 
ment, and at other times during the course of the hear¬ 
ing. There is not the slightest evidence that Respond¬ 
ents were unable to prepare their case because of any 
alleged vagueness in the specification of issues, * * *. 

“Nor were Respondents deprived of an adequate 
opportunity to present their evidence or to cross exam¬ 
ine adverse witnesses.” 

• • • 

“[Respondents’] counsel had • • * ample time in 
which to prepare and present evidence rebutting Staff’s 
rebuttal. 

# • • 

“Respondents fail to show that they have been 
prejudiced by any substantial error in any ruling of 
the Examiner excluding evidence. 

“The record in this proceeding, therefore, does not 
support Respondents’ claim of not having had ample 
notice and not having had a fair trial. ’ ’ 

on the grounds that: 

(a) Such statements are not supported by any 
substantial evidence of record and are contrary to the evi¬ 
dence of record. 

(b) As stated in paragraphs I (6) (g) above. 
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(24) The statement of the Commission on page 139 
of Opinion No. 173 as follows: 

“Penn Water’s revenues, per books, are classified 
as follows for the year ended December 31,1946: j 

Sales op Electric Energy 

• • • 

Total Sales of Electric Energy $6,305,198.6*5” 
on the grounds that: j 

(a) Such statement is not supported by any 

substantial evidence of record and is contrary to th^ evi¬ 
dence of record. i 

(b) As stated in paragraphs I (6) (a) (iii), 

I (6) (a) (iv), and II (17) (b), above. 

(25) The statement of the Commission on page 140 
of Opinion No. 173 as follows: 

“Penn Water’s operating expenses for the ^ear 
ended December 31, 1946, * * * as adjusted, arie as 
follows: I 

• • • | 

Total operating expenses [as adjusted] $2,973,424.” 
on the grounds that: 

(a) Such statements and adjustments are not 
supported by any substantial evidence of record andi are 
contrary to the evidence of record. 

(b) The evidence of record shows that I^enn 
Water’s total operating expenses for the year 1946 were 
not less than $4,053,947, and that such amount reflected the 
abnormally low operating costs of Safe Harbor for 1946 
which were reflected in the abnormally low Safe Harbor 
power bill of $1,016,501; and that the Commission failed to 
so find. 

(c) There is no substantial evidence of record 
to support adjustment of the cost of purchased power from 
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Safe Harbor by $37,063, or justify any failure to find that 
such adjustment should be substantially further increased. 

(d) There is no substantial evidence of record 
to support the elimination from operating expenses for the 
year 1946 of the items of rate case expenses ($319,559), 
“non-operating items” ($15,293), and the adjustment down¬ 
ward of the following items of expense by eliminating the 
following amounts: Taxes, except federal income taxes 
($33,000), Federal income taxes ($643,558); and the Com¬ 
mission has made no findings supporting such eliminations 
and adjustments. 

(26) The statement of the Commission on page 
140 of Opinion No. 173 as follows: 

“It is proper in this proceeding to eliminate from 
operating expenses * * * the rate case expenses, 
charged in 1946, as this is a non-recurring item, * * • ” 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) The evidence of record shows that rate 
case expenses have been incurred in substantial amounts in 
every year since 1944; and the Commission failed to so find. 

(c) If given the opportunity for rehearing, 
Petitioners hereby offer to prove that since the record of 
the proceeding was closed substantial amounts for rate case 
expenses have been incurred in the years 1947 and 1948 and 
will continue to be incurred in the reasonably foreseeable 
future. 

(d) The amounts of rate case expense in¬ 
curred for each year should be allowed in total, or in the 
alternative an average amount for the years 1944 to date 
should be allowed as representative of a year’s operating 
expenses for this item. 
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(27) The statement of the Commission on page 141 

of Opinion No. 173 as follows: j 

“The item of $15,293 represents miscellaneous 
costs which Penn Water has classified as non-operat¬ 
ing * * I 

on the grounds that: I 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) The evidence of record shows that such 
amount represented salaries and insurance premiums ac¬ 
tually paid as operating expenses and accounted for as 
such, and were eliminated from the Baltimore Company bill 
under a special agreement which expressly did not deter¬ 
mine that such amounts were unreasonable or wer$ not 
proper operating expenses; and the Commission failed to 
so find. 

(28) The statement of the Commission on page 
141 of Opinion No. 173 as follows: 

“The adjustment of the cost of power purchased 
from Safe Harbor, an increase of $37,063, has been 
made to give effect to the rate order of this Commission 
in the Safe Harbor case, supra.” 

on the grounds that: I 

(a) There is no substantial evidence of record 
to support any reduction in the rates of Safe Harbor or pay¬ 
ments by Penn Water to Safe Harbor; such payments by 
Penn Water were not for “power purchased”, but included 
Safe Harbor’s division of revenues received for joint Serv¬ 
ices to the Pennsylvania customers; and when the rate otder 
of the Commission in the Safe Harbor case is finally set 
aside and enjoined by the United States Circuit (sic) Ciourt 
of Appeals for the Third Circuit, No. 9345, Penn Water) will 
be required to pay sums to Safe Harbor substantially in 
excess of $1,053,564 annually. 



228 


Exhibit E to Petition for Review 


(b) Since the close of tbe record in tbe pro¬ 
ceeding Penn Water has notified Baltimore Company and 
Safe Harbor, as stated in Petitioner’s offer of proof in 
paragraph II (7) (c) (iii) above, of additional credits to 
Safe Harbor as its division of revenues from the Pennsyl¬ 
vania customers, thereby increasing substantially the 
amounts Penn Water credits or pays to Safe Harbor. 

(c) If given an opportunity on rehearing, Pe¬ 
titioners hereby offer to prove that since the close of the 
record in the proceeding the Pennsylvania Commission has 
issued its orders dated September 27,1948, in its Complaint 
Docket No. 14028, asserting jurisdiction over the intrastate 
business of Penn Water and Safe Harbor, and requiring 
Penn Water and Safe Harbor to file tariffs designed to 
carry into effect the requirements of the orders which have 
the effect of substantially changing distribution of charges 
to customers and revenues between Penn Water and Safe 
Harbor. Copies of the Pennsylvania Commission’s Orders 
are attached hereto and made a part hereof. 

(29) The statement of the Commission on page 141 
of Opinion No. 173 as follows: 

“* * * the tax adjustments have been made to 
reflect the Pennsylvania and Federal income taxes on 
the basis of a reduction of revenues to yield a fair re¬ 
turn of $1,300,672 • • •” 

on the ground that any such adjustment results in the fail¬ 
ure to determine the justness, reasonableness, or lawful¬ 
ness of existing rates and charges on the basis of existing 
expenses, as required by Section 206 (a) or Section 20 of 
the Act. 

(30) The statement of the Co mmi ssion on page 141 
of Opinion No. 173 as follows: 

‘ ‘ The excess revenue for the year ended December 
31,1946 is $2,176,736 • • •” 

on the grounds that: 
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(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) As stated in paragraphs II (25), IE (26), 
II (27), H (28), II (29) above and II (66). 

(31) The statement of the Commission on page 142 
of Opinion No. 173 as follows: 

“* * * the amount thereof [net revenues fronli in¬ 
terchange], $1,127,699 has been added to revenues ijrom 
Baltimore Company. ’ ’ j 

on the grounds that: j 

(a) Such statement and adjustment is not ^up- 
ported by any substantial evidence of record and is con¬ 
trary to the evidence of record. 

_ i 

(b) The evidence of record shows that all in¬ 
terchange revenues received by Penn Water, net or other¬ 
wise, are received from PP&L, Philadelphia Company, hnd 
Metropolitan Company and not from Baltimore Company or 
as revenues from Baltimore Company, and such adjustment 
increasing revenues from Baltimore Company is wholly ar¬ 
bitrary and capricious; and the Commission failed tcj so 
find. 

(32) The statement of the Commission on page 142 
of Opinion No. 173 as follows: 

“An adjustment of revenue received for special 
facilities from Pennsylvania Railroad, in the amopnt 
of $141,777, in accordance with the allocation of cpsts 
of special facilities, has been made by adding [the 
amount to revenues from Baltimore Company and jde- 
ducting it from revenues from the Pennsylvania Rail¬ 
road.” 

on the grounds that: j 
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(a) Such statement and adjustment is not sup¬ 
ported by any substantial evidence of record and is con¬ 
trary to the evidence of record. 

(b) The evidence of record shows that Penn 
Water receives no revenues from the Railroad Company, 
but its revenues for service to Railroad Company are re¬ 
ceived as an arbitrary division of the revenues paid Balti¬ 
more Company by the Railroad Company, which division 
was $1,625,575.45 in 1946 and had no basis in the respective 
costs of Railroad Company service of Penn Water or Bal¬ 
timore Company; and that such adjustment of Penn 
Water’s division received from Baltimore Company by 
$141,777, is arbitrary and capricious and without authority 
under the Federal Power Act; and the Commission failed to 
so find. 

(33) The statement of the Commission on page 142 
of Opinion No. 173 as follows: 

“The item of $133,750 representing Conowingo 
back-water payment has been * * * applied as a re¬ 
duction of operating costs.” 

on the grounds that: 

(a) Such statement and adjustment is not sup¬ 
ported by any substantial evidence of record and is con¬ 
trary to the evidence of record. 

(b) The evidence of record shows that the re¬ 
ceipt of such miscellaneous revenues does not operate to 
reduce the cost of service to Baltimore Company or any 
other customer; and such reduction in operating expenses 
by an amount equivalent to such miscellaneous revenues is 
arbitrary and capricious; and the Commission failed to so 
find. 

(34) The statement of the Co mmi ssion on page 142 
of Opinion No. 173 as follows: 

* the gross revenues and cost of service are 
classified as follows: 
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Revenues: ] 

Baltimore Company $2,386,3ljL 

Railroad (in Pa.) 1,483,798 

P. P. & L. Co. 1,958,356 

Philadelphia Co. 948,861 

Metropolitan Co. 667,455 


Total Revenues $7,444,781 


Cost of Service: | 

Operation and Maintenance $1,932,625 

Purchased Power—Safe Harbor 1,053,564 
Taxes 513,48cf 

Depreciation 467,701 

Return at 5.25% 1,300,672 


Cost of Service $5,268,045 


“The difference between total revenues and the 
total cost of service, is therefore, $2,176,736.” \ 

on the grounds that: i 

(a) Such statement is not supported by any 

substantial evidence of record and is contrary to thei evi¬ 
dence of record. j 

(b) As stated in paragraphs II (30), II (31), 

II (32), and II (33) above. J 

(35) The statement of the Commission on page 142 
of Opinion No. 173 as follows: 

“An allocation of cost has been made to deteribine 
the cost of service to each customer and the resulting 
excess revenue therefrom.” | 

on the grounds that: 

(a) Such statement is not supported by the 
evidence of record or the findings or statements in such 
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Opinion or the accompanying Order, and is contrary to the 
evidence of record. 

(b) The findings or statements of the Commis¬ 
sion show on their face that the resulting “excess revenue ’’ 
determined by the Commission does not result from the al¬ 
location of the total costs of service of Penn Water as found 
by the Co mm ission, but results from arbitrary and ca¬ 
pricious adjustments of revenues and expenses and from 
arbitrary credits to Baltimore Company for an arbitrarily 
assumed diversion of capacity and energy without any sup¬ 
port in the record by substantial evidence; and the Com¬ 
mission failed to so find. 

(c) The evidence of record shows that the 
costs and revenues compared by the Commission as to each 
customer are, in fact, not comparable in that the services 
involved in the determination of costs are not the same serv¬ 
ices involved in the determination of revenues; and the 
Commission failed to so find. 

(36) The statement of the Commission on page 143 
of Opinion No. 173 as follows: 

“Staff’s witness Davis allocated the total cost of 
service * # • supplied by Respondents.” 

on the grounds that: 

(a) Such statement is not supported by the 
evidence of record and is contrary to the evidence of record. 

(b) The evidence of record shows that Mr. 
Davis deducted from expenses substantial sums which were 
not allocated by him, and such deductions were arbitrary, 
capricious, and not supported by any substantial evidence 
of record or otherwise justified on the record; and the Com¬ 
mission failed to so find. 

(c) The evidence of record shows that the al¬ 
location of that part of the costs of Penn Water by Mr. 
Davis represented by payments to Safe Harbor did not re- 
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fleet the total Safe Harbor costs of service to the Pennsyl¬ 
vania customers which costs were substantially larger than 
the payments by Penn Water; and the Commission failed 
to so find. 

(37) The statement of the Commission on page 143 
of Opinion No. 173 as follows: 

“• * * crediting the latter [Baltimore Company] with 
an amount of firm energy and capacity supplied by it 
for use by Penn Water in serving the latter’s cus¬ 
tomers in Pennsylvania.” | 

on the grounds that: I 

(a) Such statement as to the amount of firm 
energy and capacity supplied by Baltimore Company is not 
supported by any substantial evidence of record and is con¬ 
trary to the evidence of record. 

(b) The evidence of record shows that Safe 
Harbor supplied substantial amounts of firm energy and 
capacity in excess of one-third of its output for use in Serv¬ 
ing the joint Pennsylvania customers of Penn Water and 
Safe Harbor; that Baltimore Company had no title or other 
right to such capacity and energy, and no part of such Safe 
Harbor supply was supplied by Baltimore Company to 
Penn Water for use in serving any of the Pennsylvania 
customers; and the Commission failed to so find. 

(c) Since the close of the record in the pro¬ 
ceeding Penn Water has notified Baltimore Company and 
Safe Harbor, as stated in Petitioners’ offer of proof in 
paragraph II (7) (c) (iii) above. 

(38) The statement of the Commission on b a g e 
145 of Opinion No. 173 as follows: 

*‘ Davis included Penn Water’s cost of purchased 
power as a part of operating expense to be allo¬ 
cated,* * *” 
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on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) The evidence of record shows that Mr. 
Davis did not include any of the costs of purchased inter¬ 
change power paid by Penn Water as a part of Penn 
Water’s operating expense to be allocated; that not all of 
the Safe Harbor costs of serving the Pennsylvania cus¬ 
tomers were included in the costs allocated, as stated in 
paragraphs II (25) (b), II (25) (c), II (28), II (36) (c) 
and II (37) (b), above; that the statements and findings of 
the Commission show that it committed the same errors in 
its allocation; and the Commission failed to so find. 

(39) The statements of the Commission on pages 
145 and 150 of Opinion No. 173 as follows: 

“* * * Davis based a part of his exhibit upon the 
pooling of investment or costs for all those facilities 
which he found were used in rendering a service com¬ 
mon to all and not specifically applicable to any one 
customer, and upon a final allocation thereof according 
to capacity or energy use by each customer. ’ ’ 

i i • • i 

“There are no issues here raised with respect to 
Davis’ allocation of * * * the rest of the transmis¬ 
sion system, * * * to pool.” 

on the grounds that: 

(a) Such statements are not supported by 
any substantial evidence of record and are contrary to the 
evidence of record. 

(b) The evidence of record shows that a sub¬ 
stantial part of the pool costs allocated by Mr. Davis con¬ 
sisted of the investment and associated costs of the 25- 
cycle substation and hydro production plants at Holtwood, 
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which is not used in rendering service common to all cus¬ 
tomers but is specifically applicable primarily to service to 
Baltimore Company, with a minor amount of service to 
PP&L; that as a result of such erroneous assumptions by 
Mr. Davis with respect to the use of such 25-cycle faculties 
a substantial portion of Penn Water cost property al¬ 
locable to Baltimore Company was not so allocated byf Mr. 
Davis; that to the extent the Commission followed the 
principles and assumptions of Mr. Davis in this respect it 
committed the same error; and the Commission failed so 
find. 

(40) The statement of the Commission on )page 

147 of Opinion No. 173 as follows: j 

* the river-run characteristics of Penn Water’s 
hydro plant (and Safe Harbor’s) makes it imprac¬ 
ticable for Penn Water to serve the firm requirements 
of the Pennsylvania customers without the availability 
of the substantial amounts of off-peak energy whiph it 
obtains from Baltimore Company.” 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) Since the close of the record in the pro¬ 
ceedings, the operations of the interconnected systems of 
Penn Water and Safe Harbor have been so changed that 
no energy will be obtained from Baltimore Company, as 
stated in Petitioners’ offer of proof in paragraph I (6) (h) 
above. 

(41) The statement of the Commission on ]iage 
147 of Opinion No. 173 as follows: 

“* * * the contracts with Pennsylvania customers, 
providing for economy interchange, are obviously 
neither designed nor adequate for ‘firming’ up ifenn 
Water hydro for services to the Pennsylvania cus- 
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tomers. The very use of the term ‘economy’ in the 
contracts describing this type of interchange is demon¬ 
strative of such inadequacy.” 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) Since the close of the record in the pro¬ 
ceeding, the 1927 agreement with Baltimore Company pro¬ 
viding for backfeed energy has been terminated and no 
such backfeed is now received, as stated in paragraphs 
I (6) (h) and II (6) (c), above; and if given the oppor¬ 
tunity on rehearing, Petitioners further oiler to prove that 
they can, and will obtain from already available sources in 
Pennsylvania an ample energy supply to supplement the 
capacity and energy resources of Safe Harbor and Penn 
Water to fully meet their firm power obligations to the 
Pennsylvania resale customers. 

(42) The statements of the Commission on pages 
147 and 148 of Opinion No. 173 as follows: 

“Zinder’s allocation does not properly reflect the 
necessary use of these lines [220 kv] by Penn Water 
in meeting the firm requirements of the Pennsylvania 
customers. 

“Davis # # • assigned these facilities and their 
associated costs * # # giving consideration to * * * 
during two or three months of extreme low river flow 
the great bulk of energy is being transmitted from 
Baltimore, to make up the deficiency in Penn Water’s 
firm supply for its Pennsylvania customers; and dur¬ 
ing the remaining four to six months the facilities are 
used to transmit energy alternately in either direction, 
with Penn Water receiving energy from Baltimore 
Company during off-peak periods of the day, to enable 
it to store water at such times. 
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* ‘ Giving due consideration to the character of 
services provided * * * to the Pennsylvania cus¬ 
tomers by the use of these lines, • * * Davis’ alloca¬ 
tion of 66-2/3rd directly to Baltimore Company • • *, 
is found to be reasonable.” 

on the grounds that: | 

(a) Such statements are not supported by 
any substantial evidence of record, are contrary to thej evi¬ 
dence of record, and allocations based thereon result in a 
substantial understatement of the costs allocated to Balti¬ 
more Company. 

(b) As stated in paragraphs I (6) (h), II 
(11), II (12), and II (13) above. 

(43) The statement of the Commission on pkges 
150 and 151 of Opinion No. 173 showing the allocated 
special facility costs obtained for each customer on the 
grounds that: 

(a) Such statement is not supported by!any 

substantial evidence of record and is contrary to the evi¬ 
dence of record which shows such costs to be substantially 
higher. j 

(b) The evidence of record shows that the 
operating expenses shown do not include an allocated por¬ 
tion of all of Penn Water’s operating expenses, as stated 
in paragraphs II (25), II (26), and II (27), above; that! the 
amounts shown for “Bill for Safe Harbor Power” do not 
include an allocated portion of all the costs of Safe 
Harbor special facilities, as stated in paragraph II (28) 
above; that the taxes shown do not include an allocated 
portion of actual taxes paid, as stated in paragraph II (29) 
above; that the amounts for return shown are insufficient, 
as stated in paragraph II (66), and in addition are based 
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upon rate bases which do not include an allocated portion 
of general and intangible plant, and as stated in para¬ 
graphs II (60), n (61), II (62), II (63), II (64), II (65), 
and II (67); and the Commission failed to so find. 

(44) The statement of the Commission on page 
152 of Opinion No. 173 as follows: 

“In charging Pennsylvania customers equitably 
for energy received, it becomes necessary and proper 
to * * * credit it [Baltimore Company] for all steam 
capacity and energy supplied by it and all hydro 
capacity and energy diverted from it.” 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record or findings by the Commis¬ 
sion, and is contrary to the evidence of record. 

(b) The evidence of record shows that no is¬ 
sue was raised in the notice of investigation or otherwise 
as to the justness, reasonableness, or lawfulness of the 
rates or charges of Baltimore Company for steam-gener¬ 
ated electric capacity and energy service to Penn Water, 
under Article 6 of the Penn Water-Baltimore Company 
contract of December 31, 1927, and no such investigation 
has been made; that any credits to Baltimore Company for 
any steam-generated electric services, other than at the 
rates or charges specified in such Article 6, have no basis 
or support by substantial evidence in the record; that no 
hydro capacity or energy has been or is diverted from 
Baltimore Company which would justify any credits on the 
basis of Baltimore Company steam costs or otherwise, as 
stated in paragraph II (35) above; and the Commission 
failed to so find. 
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(45) The statement of the Commission on 

152 and 153 of Opinion No. 173 as follows: 

“* • * there should be charged to Baltimore 
Company the net Holtwood dependable hydro capacity 
(84,480 kw), less the Holtwood 60 cycle hydro fating 
(24,000 kw), the Holtwood 25 cycle capacity supplies 
PP&L (5,000 kw) at Lancaster, Pennsylvania, apd the 
capability of the two 25-60 cycle frequency changers 
(14,000 kw) at Holtwood.” 

on the grounds that such statement is not supported by 
any substantial evidence of record or by any findings or 
statements of the Commission; is arbitrary, capricious, 
and contrary to the evidence of record; results in a sub¬ 
stantial understatement of the costs allocated to Baltimore 
Company; there is no justification of record supporting the 
deduction of the 60-cycle hydro rating (24,000 kw)J and 
such deduction is not an allocation of “dependable l}ydro 
capacity” between 25 and 60 cycle services, and suc^i de¬ 
duction is the deduction of a gross amount before stktion 
use and line losses from a net amount after such uses and 
losses; and there is no justification for deduction of] fre¬ 
quency converter capacity in determining dependable 
hydro capacity at Holtwood available to Baltimore Com¬ 
pany. 

I 

(46) The statement of the Commission at )?age 

153 of Opinion No. 173 as follows: 

“Spaulding’s 50-50 division of costs bet 
capacity and energy is thus patently a departure 
cost determination procedure.” 

on the ground that such statement is not supported by 
any substantial evidence of record, or by any findings or 
statements of the Commission, and is contrary to the evi¬ 
dence of record. 
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(47) The statements of the Commission on pages 
155, 156, 157, and 158 of Opinion No. 173 as follows: 

“The most important element in Spaulding’s de¬ 
termination of capacity available for supply to Balti¬ 
more Company was the determination by Respond¬ 
ent’s witness Watchorn of 295,000 kw as the depend¬ 
able hydro capacity of the Holtwood and Safe Harbor 
plants. • • • This method [Watchorn’s] of deter¬ 
mining dependable capacity was not used by Penn 
Water in its operations prior to 1944 and is not only 
highly speculative but is of unproven reliability from 
an operating standpoint. 

• • # 

“A larger allowance for drawdown than that pro¬ 
vided by Davis would not only fail to fit into that pro¬ 
gram [weekly recovery cycle] but the departure there¬ 
from during a period of low flow would undoubtedy 
adversely affect the sustained peak-carrying hydro 
capacity of the plants. # * • Davis * * * provision 
for additional capacity use in the amount of 55,000 
kw • * * is an adequate allowance for such intan¬ 
gibles as might inhere * * *. 

• # • 

“It is therefore found that Davis’ determination 
of dependable capacity is reasonable and acceptable 
for the purposes of this proceeding and that the re¬ 
termination of the witness Watchorn is not sufficiently 
supported by established or tested procedures to be 
reliable and here acceptable.” 

on the grounds that: 

(a) Such statements are not supported by 
any substantial evidence of record or by any findings or 
statements of the Commission, are contrary to the evi- 
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dence, and any allocation based thereon results in a sub¬ 
stantial understatement of the costs allocated to Baltimore 
Company. 

(b) If given the opportunity on rehearing 
Petitioners hereby offer to prove that the testimony pf the 
witness Watchorn, characterized as speculative and pf un¬ 
proven reliability, has been verified and shown to bp con¬ 
servative by operating experience of Penn Water and other 
companies since the close of the record in the proceeding. 

(c) If given an opportunity on rehearing 

Petitioners hereby offer to prove that using Davis’ method 
of determining “dependable hydro capacity” the amount 
thereof would be increased substantially under 1948 Condi¬ 
tions of operation; that the one-hour integrated generation 
of the Holtwood and Safe Harbor hydro plants fojr the 
peak hours of Area 6 (plus the Pennsylvania customers) 
were 292,000 kwh and 313,000 kwh for 1947 and 194j3, re¬ 
spectively, and the total hydro capacity operating! and 
available was 318,000 kw and 328,000 kw for such years, 
respectively; and that the 1948 hydro load carrying Capa¬ 
bility which was actually depended upon during such peak 
hour was 319,000 kw. j 

(d) The evidence of record shows that th!e de¬ 
pendable hydro capacity used by Mr. Spaulding was the 
result of his independent investigation and determination; 
and the Commission failed to so find. 

(48) The allocation of 91,740 kw of dependable ca¬ 
pacity to Holtwood, as shown on page 159 of Opinion No. 
173 on the ground that such allocation is not supported by 
any substantial evidence of record or by any findings or 
statements of the Commission, is contrary to the evidence 
of record, and any allocation based thereon results in a 
substantial understatement of the costs allocated to Balti¬ 
more Company. 
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(49) The statement of the Commission on page 160 
of Opinion No. 173 that Mr. Davis’ deduction of 153,512 kw 
as the Pennsylvania customer loads corresponded to the 
deduction for such loads by Mr. Spaulding; on the ground 
that such statement is not supported by any substantial evi¬ 
dence of record and is contrary to the evidence of record, 
in that the deduction made by Mr. Spaulding was made 
upon different factors of dependable capacity and load re¬ 
quirements ; and the Co mmi ssion failed to so find. 

(50) The statement of the Commission on pages 
160 and 161 of Opinion No. 173 that the Railroad load de¬ 
ducted by Mr. Davis has precedent and is fair, both as to 
the determination of the demand and as to the allocation of 
a portion of such demand to Pennsylvania on the basis of 
energy used; on the ground that such statement is not sup¬ 
ported by any substantial evidence of record and is con¬ 
trary to the evidence of record; and any allocation based 
upon such a deduction results in a substantial understate¬ 
ment of the costs allocated to Baltimore Company; and if 
given an opportunity on rehearing Petitioners hereby offer 
to prove that the actual one-hour integrated Railroad load 
at the time of the combined Area 6 (plus Pennsylvania cus¬ 
tomers) peak load was 56,000 kw and 52,000 kw in 1947 
and 1948, respectively. 

(51) The statement of the Commission on page 161 
of Opinion No. 173 that Respondents’ objection to any al¬ 
lowance by Mr. Davis of any amount for reserve for Metro¬ 
politan Company is without merit and that: 

# * the nature of the Metropolitan Company’s con¬ 
tract in respect to reserve provision is no different from 
those of the other customers involved. ’ ’ 

on the ground that such statements are not supported by 
any substantial evidence of record, are contrary to the evi¬ 
dence of record, and any allocation based thereon results in 
a substantial understatement of the costs allocated to Bal¬ 
timore Company; and, if given an opportunity on rehear- 
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mg, Petitioners hereby offer to prove that Metropolitan 
Company’s report on FPC Form 12 for the years 1946 and 
1947 show that Metropolitan Company does not rely on any 
provision for reserve capacity from Penn Water. 

(52) The statement of the Commission on pages 
161 and 162 of Opinion No. 173 as follows: 

“• * * the capacity considered as supplied to aiid by 
Baltimore Company is as follows: 


Total 

(kw) 

478,000 
[ 22,000 
2j56,000 

I 

I 

197,157 

k 1,480 





Safe 


Holtwood 

Harbor 


Steam 

Hydro 

Hydro 


(kw) 

(kw) 

(kw) 

Dependable capacity 

Less prorated station 

28,000 

91,740 

158,260 

use and line losses 

2,216 

7,260 

12,524 


25,784 

84,480 

145,736 

Less Baltimore Co’s 2/3 




rds of Safe Harbor’s 
capacity 



97,157 

Less 25 cycle to High- 




landtown 338 


41,480 



25,784 

43,000 

48,579 


Demands in Pennsylvania 


1^7,363 

lp,512 


Balance to be supplied by Baltimore Company 56,149” 

******* 

126. Dependable 25 and 60 cycle capacity at Holtwood (net) ; 84,^80 kw 

Capability two Holtwood frequency con¬ 
verters 14,000 kw I 

Holtwood 60 cycle rated capacity 24,000 

PP&L (Lancaster) 25 cycle load 5,000 43,Op 

41,p0 kw 

127. Coincident demands of Pennsylvania customers plus allowance for 
reserve: 


P. P. & L. 

55,000 kw 

P. E. Co. 

27,000 kw 

M. E. Co. 

21,000 kw 

Pcnna. R. R. 

36,557 kw 

10% Reserve 

13,955 kw 

Total 

153,512 kw” 
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on the grounds that: 

(a) Such statements are not supported by any 
substantial evidence of record, are not supported by any 
findings or statements of the Commission, and are contrary 
to the evidence of record. 

(b) The evidence of record shows that the de¬ 
pendable capacity assigned to Holtwood of 91,740 kw is un¬ 
derstated, for the reasons as stated in paragraphs II (45), 
II (46), II (47) and II (48) above; that there is no jus¬ 
tification for a deduction of 97,157 kw as “Baltimore Co’s 
2/3rds of Safe Harbor’s capacity”, for the reasons as 
stated in paragraph II (7) above; that the coincident de¬ 
mands in Pennsylvania of 153,512 kw are overstated, for 
the reasons stated in paragraphs II (49), II (50), and 
II (51) above, and paragraph (c) hereof; and that Balti¬ 
more Company supplies no part of the demands in Penn¬ 
sylvania, for the reasons stated in paragraphs I (6) (h) 
and II (44) above; and the Commission failed to so find. 

(c) The evidence of record shows that under 
the contract with PP&L, Penn Water and Safe Harbor have 
the option to reduce their supply to PP&L by 20% during 
on-peak periods of days of low flow so that in determining 
the dependable capacity available to Baltimore Company 
(under conditions of low flow) the actual demand of PP&L 
should be reduced by 20% to correctly state the dependable 
capacity actually available to Baltimore Company; that the 
amount of 153,512 kw less reserve is substantially in excess 
of the actual coincident demands of the customers shown; 
that any allocation based upon the deduction of such amount 
results in a substantial understatement of the costs to Bal¬ 
timore Company; and the Commission failed to so find. 

(d) The evidence of record shows that the 
coincident demands of Pennsylvania customers deducted 
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by the Commission in determining the net dependable ca¬ 
pacity available for Baltimore Company (5,331 kw); are 
not the coincident demands of such customers at the time 
of the peak demand on the system of Penn Water 01 !* the 
system of Penn Water and Safe Harbor; the dependable 
capacity determined by the Commission to be available to 
the Baltimore Company is not coincident with and doei not 
measure the maximum demand by Baltimore Company on 
the system of Penn Water or the system of Penn Water 
and Safe Harbor; the peak demands on the system of Penn 
Water or the system of Penn Water and Safe Harboij are 
substantially different from and are not coincident with the 
peak demands on the Area 6 system or the system assumed 
by the Commission; and the Commission failed to so pnd. 

(e) As stated in paragraph II (3). 

(53) The statements of the Commission on pkges 
162 and 163 of Opinion No. 173 as follows: 

“The foregoing total capacity cost ($2,882,£78) 
divided by the Pennsylvania customers ’ maximum non¬ 
coincident demands (154,000 kw) plus the net depend¬ 
able capacity available for Baltimore Company (^,331 
kw) yields a unit capacity cost of approximately $£8.09 
per kw. This cost applied to an aliquot of the miaxi- 
mum demands of the several Pennsylvania customers 
on a non-coincident basis and to the 41,480 kw o£ ca¬ 
pacity found proper for allocation to Baltimore Com¬ 
pany (supra) results in an allocation of the cost of £>ool 
capacity as a constituent of total capacity cost as fol¬ 
lows: 
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Baltimore Co. 


Pool 

Supply 

Total 


Capacity 

Capacity 

Capacity 


Cost 129 

Cost 180 

Cost 

P. P. & L. Co. 

$ 927,587 

$ 188,724 

$1,116,311 

Philadelphia Co. 

359,959 

73,236 

433,195 

Metropolitan Co. 

318,422 

64,788 

383,210 

Railroad (in Pa.) 

526,090 

107,040 

633,130 

Baltimore Co. 

750,420 

(433,788) 

316,632 

Total 

$2,882,478 

• • 

• 

$2,882,478 


“129. Assuming the Pennsylvania maximum demands 
are each met by Penn Water’s capacity and Balti¬ 
more Company’s supply in the ratio of 117,851 kw 
and 36,149 kw to the total of 154,000 kw. 

“130. Computed at $12 per kw.” 
on the grounds that: 

(a) Such statements are not supported by any 
substantial evidence of record and are contrary to the evi¬ 
dence of record. 

(b) As stated in paragraphs II (25), II (26), 
n (27), n (28), II (29), n (33), II (35), II (36), II (37), 
n (38), n (39), n (44), n (45), n (46), n (47), n (48), 

n (49), II (50), n (51) and II (52) above; H (60) through 
II (67), inclusive. 

(c) Such allocation is made by the Commis¬ 
sion on the non-coincident peak basis instead of the coin¬ 
cident peak responsibility basis, without justification in the 
record and arbitrarily and capriciously; and the evidence 
of record shows that the non-coincident demands of the 
various customers used by the Commission are not com¬ 
parable peak demands; and the Commission failed to so 
find. 
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(54) The statements of the Commission on pages 
163, 164 and 165 of Opinion No. 173 as follows: 

“Holtwood unit energy costs are obtained by di¬ 
viding the total energy cost ($1,232,563) by the delivery 
by Penn Water from its Holtwood hydro and stehm 
plant and from its l/3rd entitlement to Safe Harbor’s 
output, which for 1946 totaled 992,320 mwh. The re¬ 
sulting Holtwood energy cost is 1.24 mills per kwh. 
* • • Of this 937,950 mwh supplied [to Pennsylvania 
customers], Penn Water had available 615,636 mwh 
(992,320 mwh less deliveries of 25 cycle energy to Balti¬ 
more Company at Highlandtown) and the remainder 
required (322,314 mwh) was obtained from Baltimore 
Company. * * * using the ratio of Baltimore Com¬ 
pany’s contribution of 322,314 mwh (34.4%) and Pehn 
Water’s of 615,636 mwh (65.6%) to the total of the^r 
combined contributions, it is found that Penn Watkr 
delivered from its resources 489,835 mwh for firm sal^s 
(including the Railroad in Pennsylvania) and 125,8(j)l 
mwh for interchange sales to Pennsylvania customers 
and Baltimore Company delivered 256,451 mwh for firpa 
sales and 65,863 mwh for interchange in Pennsylvania. 
As interchange sales in Pennsylvania are on a whe^i- 
as-and-if basis, the mwh so supplied by Penn Wat^r 
comes from Baltimore Company’s contract residual 
entitlement to Penn Water’s resources and are there¬ 
fore deemed to have been made for Baltimore Conji- 
pany’s account. On this basis, Baltimore Company re¬ 
ceived a total of 502,485 mwh at the Holtwood energy 
cost, made up of deliveries to it at Highlandtovtai 
(376,684 mwh) and the amount sold by Penn Water 
from its own resources as interchange (125,801 mwh). 
Accordingly, the Pennsylvania customers are deemed 
to have received 489,835 mwh of firm energy at Holjt- 
wood energy cost (1.24 mills/kwh), and 256,451 mw^ 
of firm energy at Baltimore Company’s average steai{n 
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production cost (4.7 mills/kwh), while Baltimore Com¬ 
pany is to be credited with the cost to it of supplying 
such firm energy against the charge made to it for the 
502,485 mwh at the Holtwood energy cost. The alloca¬ 
tion of these pool energy costs are as follows: 

Firm Energy Supplied Firm Energy Cost 



From 

From 


From 

From 



Holtwood 

Baltimore 

Total 

Holtwood 

Baltimore 

Total 

TO: 

(mwh) 

(mwh) 

(mwh) 

($) 

($) 

($) 

PP&L 

202.533 

106,036 

308,569 

251,567 

498,367 

749,934 

Philadelphia Co. 

89,022 

46,607 

135,629 

110,574 

219,053 

329,627 

Metropolitan Co. 

58,158 

30,448 

88,606 

72,238 

143,107 

215,345 

Railroad (in 







Pa.) 

140,122 

73,360 

213,482 

174,046 

344,793 

518,839 

Sub-Total 

489,835 

256,451 

746,286 

608,425 

1,205,320 

1,813,745 

Baltimore Co. 

502,485 

(256,451) 

246,034 

624,138 

(1,205,320) 

(581,182) 

Total 

992,320 


992,320 

$1,232,563 

-- 

$1,232,563 


“The amount of residual hydro energy delivered 
to Baltimore Company by Respondents in 1946 (502,485 
kwh) at the Holtwood energy cost (1.24 mills) combines 
with the firm energy supplied by Baltimore Company 
(256,451 mwh) in 1946 for the use of Penn Water’s 
Pennsylvania customers to give a net credit to Balti¬ 
more Company, for firm energy supplied by it against 
residual energy received, in the amount of $581,182.” 

on the grounds that: 

(a) Such statements are not supported by any 
substantial evidence of record or by any findings or state¬ 
ments of the Commission, and are contrary to the evidence 
of record. 

(b) As stated in paragraphs I (6) (h), II (25), 
n (26), n (27), n (28), n (29), n ( 33 ), n (35), n (36), 
II (37), II (38), II (39), and II (44), above; and II (60) 
through II (67), inclusive. 

(c) If given the opportunity on rehearing Pe¬ 
titioners hereby offer to prove that since the close of the 
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record in tlie proceeding the generation of steam energy 
at Holtwood has substantially increased on a normal annual 
basis, and that the annual net interchange sales of energy 
to the Pennsylvania customers are substantially decreased 
on a normal annual basis. 

I 

(55) The statement of the Commission on pages 
165 and 166 of Opinion No. 173 as follows: 

“The allocated special facility costs added to the 
allocated hydro capacity cost and the allocated cost of 
capacity supplied by Baltimore Company (supra) and 
the firm energy costs give total allocated costs Iwhich 
compare with total revenues as follows: 



Total 

Total 

Excess Revf 

:nues 


Costs 

Revenues 

Amount I| 

’ercent 

PP&L Co. 

$1,877,818 

$1,958,356 

$ 80,538 

3.70 

Philadelphia Co. 

834,550 

948,861 

114,311 

5.25 

Metropolitan Co. 

641,361 

667,455 

26,094 

1.20 

Railroad (in Pa.) 

1,261,323 

1,483,798 

222,475 

i 10.22 

Baltimore Company 

652,993 

2,386,311 

1,733,318 

79.63 

Total 

$5,268,045 

$7,444,781 

$2,176,736 ] 

100.00 


on the grounds that: 

(a) Such statements are not supported b^ any 
substantial evidence of record or by any findings or State¬ 
ments of the Commission, and are contrary to the evidence 
of record. 

(b) As stated in paragraphs II (24), II (30), 
II (31), H (32), n (33), II (34), II (35), H (43), H (53) 
and II (54), above. 

(56) The statement of the Commission on pagp 166 
of Opinion No. 173 as follows: j 

“The above determination of excess revenues 
demonstrates that Penn Water’s rates are excessive, 
unreasonable and discriminatory. It is accordingly 
found that Respondent shall revise its rates j and 
charges so as to result in a reduction of $80,538 to 






250 


Exhibit E to Petition for Review 


P. P. & L. Co., $114,311 to Philadelphia Co., and $26,094 
to Metropolitan Company * # V’ 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record or by any findings or state¬ 
ments of the Commission, and is contrary to the evidence 
of record. 

(b) As stated in paragraph II (55) above. 

(c) If given an opportunity on rehearing Pe¬ 
titioners hereby further offer to prove that since the close 
of the record in the proceeding the orders of the Pennsyl¬ 
vania Commission referred to in paragraph II (28) (c) 
above, have directed Penn Water and Safe Harbor to 
change their rates and charges for intrastate services to 
the Pennsylvania customers referred to, effecting changes 
in revenues differing substantially from the changes re¬ 
ferred to by the Commission and in direct conflict therewith. 

(57) The statement of the Commission on page 166 
of Opinion No. 173 as follows: 

“* * * Baltimore Company in times of severe 
water shortage may carry the main burden of supply¬ 
ing the foregoing Pennsylvania customers.’’ 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record. 

(b) As stated in paragraph I (6) (h) above. 

(58) The statement of the Commission on page 167 
of Opinion No. 173 as follows: 

“It is not feasible, because of the nature of Penn 
Water’s operations, for the latter to assume firm com¬ 
mitments to all its customers, including Baltimore Com¬ 
pany. The present arrangement whereby • • • Bal- 
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I 

timore Company takes what is left and assures Re¬ 
spondents of the recovery of all proper operating ex¬ 
penses, depreciation, taxes and a fair return, is the 
most practicable under the circumstances. That ar¬ 
rangement will, therefore, be continued * * *” 

on the grounds that: j 

(a) Such statement is not supported by any 
substantial evidence of record and contrary to the evidence 
of record. 

(b) As stated in paragraphs II (6) (i) and 

II (6) (c) above. j 

# 

(59) The statement of the Commission on page 167 
of Opinion No. 173 as follows: 

“Penn Water’s rates and charges to Baltimore 
Company will be just and reasonable when the power 
bill is computed by the use of a fair rate of Return 
and the rate base we have found, brought down tjo date 
every six months for changes in the plant investment, 
depreciation reserve and working capital. In comput¬ 
ing the power bill to Baltimore Company there shall 
be added to the fair return all reasonable and neces¬ 
sary operating expenses, taxes and depreciation com¬ 
puted on the plant investment and at the depreciation 
rates we have herein found proper; there shall be de¬ 
ducted from such total electric revenues received from 
others, including the Conowingo backwater payment, 
and the gross revenues from Metropolitan Co., P. P. & 
L. Co., and Philadelphia Co., and the gross revenues, 
except the excess revenues, calculated at $222,475 for 
the year 1946, and income taxes associated therewith, 
from Pennsylvania Railroad. ’ ’ 

on the grounds that: | 

i 

(a) Such statement is not supported bv any 
evidence of record and is contrary to the evidence of record. 

(b) As stated in paragraph II (55) above. 


i 
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(60) Petitioners seek rehearing of the following 
statements, findings, and conclusions on pages 128 to 131, 
inclusive of the Commission’s Opinion No. 173. 

1. That Petitioners’ claim for $488,092 as the 
cash component of working capital is not acceptable, (page 
128) 

2. That Petitioners’ claim of $125,000 for 
“contingencies such as floods, fires, etc., in” working cap¬ 
ital is not properly allowable, (pages 128, 129) 

3. That Petitioners’ claim of $126,000 for rate 
case expense in working capital is not properly allowable. 

(page 129) 

4. That “the amount of $256,644 represents 
an adequate amount for the cash component of a working 
capital allowance. ’ ’ (page 129) 

5. That Petitioners’ claim of $489,068 for the 
materials and supplies component in working capital is not 
acceptable, (page 130) 

6 . That the recommendation of the Staff that 
an allowance of $396,421 for the materials and supplies 
component in working capital “is reasonable and is sup¬ 
ported by the evidence.” (page 131) 

7. That “the amount of $650,000 is herewith 
allowed in the rate base as Respondents’ working capital 
requirement.” (page 131) 

on the grounds that: 

(a) The statements, findings, and conclu¬ 
sions are not supported by substantial evidence, are con¬ 
trary to the substantial evidence and are contrary to law 
and the Federal Power Act; and 

(b) The statements, findings, and conclu¬ 
sions result in depriving Petitioners of their property with¬ 
out due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 
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(61) Petitioners seek rehearing of the Commis¬ 
sion’s Order No. 173 for failure of the Commission to make 
the following findings and conclusions: 

1 . That the required cash component in work¬ 
ing capital for the year 1946 is $488,092 and an allowance 
of that amount is proper. 

2 . That an allowance of $125,000 for 1946 is 
required as a part of the cash component for ‘ 1 contingencies 
such as floods, fires, etc.” 

3. That an allowance of $126,000 for 1946 is 
required as a part of the cash component for rate cage 
expense. 

4. That an allowance of $489,068 is required 
for the materials and supplies component in working cap¬ 
ital and should properly he made. 

5. That the amount of $977,160 for working 
capital for 1946 is required and should be properly allowed. 

6 . That the Commission’s Staff recommenda¬ 
tions as to working capital are not supported by the sub¬ 
stantial evidence and are contrary to the substantial evi¬ 
dence. 

on the grounds that: 

(a) The failure to make such findings aijd 
conclusions is contrary to law and the Federal Power Ajst 
and results in depriving Petitioners of their property with¬ 
out due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States. 

(62) Petitioners herein object to and seek rehear¬ 
ing of the following portions of the Commission’s Opinic|n 
No. 173, relating to the determination of electric plant, ra^e 
base and the original cost of Petitioners’ property, on tlfe 
grounds that the Commission erroneously decided each an|d 
all of the following statements, matters, findings and con¬ 
clusions of law and erred with respect thereto in that saijd 


254 


Exhibit E to Petition for Review 


statements, matters, findings and conclusions of law are 
not supported by substantial evidence, are contrary to the 
substantial evidence and contrary to law and the Federal 
Power Act: 

1. That it is incumbent upon the Petitioners 
to show that the amount they claim as cost was cost to an 
affiliate and not profit, (page 28) 

2 . That Cary T. Hutchinson’s activities cul¬ 
minated in the completion of financial arrangements for the 
erection of the dam or the incorporation of McCall Com¬ 
pany. (page 28) 

3. That the “ no-profits-to-affiliates ” rule ap¬ 
plies in connection with the valuation of McCall Company 
stock, (page 28) 

4. That “the original syndicate” enlisted and 
obtained the aid of Harvey Fisk & Sons, (page 29) 

5. That Lee, Higginson & Company and C. A. 
Coffin, principally or entirely, secured subscriptions of ap¬ 
proximately $4,000,000 of bonds, (page 29) 

6 . That the stock purchase agreement, dated 
March 25, 1905, was the result of negotiations with the 
Fisk firm by the original syndicate, (page 29) 

7. That any arrangements agreed upon be¬ 
tween the syndicate members themselves as to control of 
the McCall Company, and distribution of its stock, etc., are 
unknown, (page 29) 

8 . That bonds totaling $8,075,000, principal 
amount, were sold at 90 cents on the dollar, (pages 29, 30) 

9. That the March 25th agreement is the only 
contemporaneous evidence which refers to compensation to 
be received by the Fisk firm, (page 30) 

10 . That there is no other contemporaneous 
evidence showing that the Fisk firm received or was en- 
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titled to compensation other than that hoped to be realized 
through the resale of the bonds at a price above 90.| (page 
30) | 

11. That Mr. Hutchinson was to receive and 
retain 48,840 shares of common and 4,000 shares of pre¬ 
ferred stock of the McCall Company, (page 31) 

12 . That there is no credible evidence fo sup¬ 
port Petitioners’ claimed distribution of the stock of Mc¬ 
Call Company, (page 32) 

13. That it is questionable as to whether it 

was intended that the firm of Bertron, Storrs & Gxiscom 
should retain 7,462 1 /o shares as compensation for services 
rendered, (page 32) | 

14. That Petitioners’ claim must be rejected 
insofar as it relates to Harvey Fisk & Sons, (page t!2) 

15. That on the question of control of tjie Mc¬ 
Call Company, Petitioners’ claim that Mr. Hutchinson lost 
control of the enterprise to Harvey Fisk & Sons shpuld be 
rejected, (page 32) 

16. That credible evidence exists to furlnish a 
basis for the Commission to conclude that when the Fisk 
firm came into the financing, the original promoters iperely 
opened their ranks to an additional member and thereafter 
all shared control of the McCall Company until it encoun¬ 
tered financial difficulties and went into receivership, (page 
32) 

17. That during the period, March 1905 to De¬ 
cember 1908, control of McCall Company was shared by 
Mr. Hutchinson with Bertron, Storrs & Griscom; Leei, Hig- 
ginson & Company; C. A. Coffin, and Harvey Fisk & Sons 
as a result of a pooling of their interests, (page 33 j 


18. That each of three interests was repre¬ 
sented on the voting trust committee, (page 33) 
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19. That the fact that each interest was rep¬ 
resented on the McCall Company Executive Committee in¬ 
dicates each interest shared in control, (page 33) 

20. That the letter of January (July) 19,1907 
indicates that the management of the McCall Company was 
in the hands of a committee on which was a member of 
each of three banking firms, (page 33) 

21 . That the letter dated June 22, 1906 from 
Mr. Hutchinson to Mr. Dimock indicates that control of the 
McCall Company was jointly shared, (page 33) 

22 . That Petitioners failed to show that the 
Fisk firm controlled the directors and the McCall Company, 
(page 34) 

23. That the McCall Company was not con¬ 
trolled solely by Harvey Fisk & Sons but that control was 
shared with Hutchinson and the other interests, (page 34) 

24. That the affidavits of Messrs. Hutchinson, 
Fisk, Lee and Hopkins fail to state (1) that their respective 
valuations of the common stock represent cash value of the 
stock in June 1905 and (2) that those parties purchased 
any of the McCall Company stock at the valuations set 
forth by them in said affidavits, (page 35) 

25. That Petitioners’ selection of $25.00 per 
share for the common stock and $50 per share of (sic) [for] 
preferred stock of McCall Company is unsupported by the 
valuations of Messrs. Hutchinson, Fisk, Lee and Hopkins, 
(pages 35, 36) 

26. That the record contains no showing that 
Mr. Lee was in fact unavailable to testify because of age, 
health or other reasons, (page 36) 

27. That Petitioners’ failure to produce the 
attorney who obtained the Fisk affidavit or the physician 
who prepared an affidavit to the effect that Mr. Hutchinson 
had the ability to understand the purport of his actions had 
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any adverse effect upon the weight to be accorded to ihe 
affidavits of Messrs. Fisk and Hutchinson, (page 36) 

28. That the record fails to show what duties, 
if any, Mr. Lee had in connection with the firm of Lpe, 
Higginson & Company’s financing activities with regard to 
the McCall Company, (page 37) 

29. That the fact that Mr. Lee was not pre¬ 
sented for cross-examination makes his opinion unreliable 
for the purposes of determining the cash value of the stdck 
involved in Petitioners’ claim, (page 37) 

30. That the fact that Mr. Fisk stated his 
recollection had been dimmed by a lapse of years and that 
he had taken very little active interest in the McCall enter¬ 
prise indicated his valuation of the stock was entitled to ho 
weight, (page 37) 

31. That Mr. Fisk’s method of valuing tie 
stock proceeded upon a questionable assumption, (page 3jT) 

32. That there is no merit to the contention 
that the Fisk firm received stock compensation for either 
financial or management services or that Mr. Fisk’s $50.Q0 
valuation for preferred and $18.00 valuation for common 
stock of McCall Company were arrived at by valuing non¬ 
existent services, (page 37) 

33. That Mr. Hutchinson’s method of valuihg 

the common stock of McCall Company starts with an u^- 
established premise and is contrary to Section 14 of tljLe 
Federal Power Act providing that “net investment shnll 
not include or be affected by * * * prospective revenues.” 
(page 38) | 

34. That the letter of January 19,1906 written 
by Mr. Hutchinson refutes or is at variance with Mf. 
Hutchinson’s or Petitioners’ claimed value for the stock pf 
McCall Company, (page 38) 
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35. That the Hutchinson affidavit was pre¬ 
pared upon the basis of representations made by Peti¬ 
tioners witness Gunn to an attorney in Miami, Florida, 
(page 38) 

36. That Mr. Hutchinson had only four days 
to consider the facts before he executed his affidavit, (page 
38) 

37. That Petitioners witness Gunn did not 
ascertain the facts with reference to the points mentioned 
in his letter of January 9, 1939, prior to that date, (pages 
39, 40) 

38. That the information in the possession of 
Mr. Hutchinson at the time he signed his affidavit was in¬ 
sufficient to permit him to recall the true facts, (page 39) 

39. That the weight to be given to Mr. Hutch¬ 
inson’s affidavit is adversely affected by the fact that Peti¬ 
tioners witness Gunn had not secured complete informa¬ 
tion from Mr. Fisk before securing Mr. Hutchinson’s affi¬ 
davit. (page 40) 

40. That Messrs. Fisk and Hutchinson did not 
have sufficient information nor sufficient time to study the 
facts prior to the time they executed their affidavits, (pages 
38, 39, 40) 

41. That a comparison of excerpts from the 
letter, dated January 9, 1939, with Mr. Hutchinson’s affi¬ 
davit “reveals the extent to which Gunn’s tentative ‘story’ 
crystalized into a categorical statement of fact within the 
brief span of one or two days, although, apparently, he 
had obtained no further information”, (page 40) 

42. That Petitioners witness Uhl’s valuation 
was based entirely upon engineering factors designed to 
reflect power site value and had no relation to cost, (page 
41) 

43. That Petitioners witness Uhl’s method of 
valuation has been held either by the Commission or the 
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courts to be of no probative value in determining the cos|ts 
of a project, (page 41) 

44. That Petitioners have not sustained their 
claimed cash values of $25.00 and $50.00, respectively, for 
the common and preferred stock of the McCall Company, 
(page 41) 

45. That it is clear that the stock of McCall 
Company could have had no cash value at all at the time 
Petitioners claimed a $25.00 and $50,000 value, (page 4|) 

46. That Petitioners * claimed value for tfye 

stock of McCall Company was erroneous because that coih- 
pany was at the time in question a newly created compan^, 
had no formal contracts for the sale of power, had n<j)t 
perfected finally the specifications for the development 6f 
the project, the development was a pioneer project, ar^d 
because the exact location of the dam had not been deter¬ 
mined. (pages 41,42) j 


47. That the fact that the development had a 
large initial investment and heavy prior charges for bohd 
interest contributed in some way to a lack of cash value for 
the stock of McCall Company, (page 42) 

48. That the financial difficulties encountered 
which necessitated calling in the Fisk firm indicated thq,t 
the stock of the McCall Company could have not been sold 
for cash, (page 42) 


49. That the testimony of Mr. J. H. Harlow 
indicated that the stock of the McCall Company had nb 
cash value at the time Petitioners claim a value for same, 
(page 42) 

50. That the common and preferred stock of 
the McCall Company had no cash value in 1905 and thp 
aggregate cash value claimed by Petitioners should be 
disallowed, (page 43) 

51. That there are additional grounds for thp 
disallowance of most of Petitioners ’ claimed cost sought 
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to be established by the use of the cash value claimed for the 
co mm on and preferred stock of McCall Company, (page 

43) 

52. That the common stock of McCall Com¬ 
pany had no cash value, (page 44) 

53. That assuming for purposes of argument 
McCall Company’s stock received by Mr. Hutchinson in pay¬ 
ment for his land, water rights, services, etc., had a cash 
value, Petitioners’ claim would still have to be disallowed, 
(page 44) 

54. That Mr. Hutchinson was paid $750,000 
cash for 2896.54 acres of land and water rights, (page 44) 

55. That the cost estimate prepared by Mr. 
Hutchinson on December 18, 1905 lists the cost to McCall 
Company of his properties as $750,000. (page 44) 

56. That there is other credible evidence that 
the cost to McCall Company of Mr. Hutchinson’s prop¬ 
erties was $750,000. (page 44) 

57. That Mr. Hutchinson was at all times in 
control or sharing in control of the McCall Company, (page 

44) 

58. That the “no-profits-to-afiiliates” rule ap¬ 
plies in connection with Mr. Hutchinson’s transactions with 
McCall Company, (page 44) 

59. That in Mr. Hutchinson’s transactions 
with McCall Ferry Power Company there was a lack of an 
arm’s-length transaction and that there was no showing of 
costs incurred by Mr. Hutchinson in excess of the $750,000 
cash payment, (page 44) 

60. That Mr. Hutchinson paid $155,000 for 
half of his properties which he had acquired from York 
Furnace Power Company, (page 45) 

61. That it is reasonable to assume from the 
known prices paid for a few of Mr. Hutchinson’s parcels 
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of land that the cost of the other half of his land and water 
rights was less than or did not exceed the $155,000 p^id for 
the York Furnace properties, (page 45) 

62. That the total price of all of Mr. Hutchin¬ 

son’s properties was not more than $310,000 or| that 
$440,000 was paid to Mr. Hutchinson to cover his othfer ex¬ 
penditures and as compensation for other efforts, (page 
45) | 

i 

63. That Mr. Hutchinson’s expenditures in 
connection with acquiring his land and water rights aij’e not 
proper project costs, (page 45) 

64. That Mr. Hutchinson’s costs which he in¬ 

curred in connection with his activities should be disal¬ 
lowed in view of the 6% interest allowance made by the 
Commission to Petitioners, (page 45) ; 

65. That expenditures made by Mr. Hutchin¬ 

son to secure the enactment of legislation favorable to his 
plan are disallowable. (pages 45, 46) i 

66 . That it was abundantly fair to Petitioners 
to allow as actual legitimate original cost only the $750,000 

cash paid to Mr. Hutchinson, (page 46) 

* 

I 

67. That the McCall Company stock had no 
cash value when issued, (page 46) 

68 . That Petitioners’ claim of $28,750 for 
1,150 shares of common stock issued by McCall Company 
to the Harlow-McGaw interests and C. D. Pullen mu^t be 
disallowed, (page 46) 

I 

69. That 10 shares of McCall Company’s Com¬ 
mon stock was given Mr. Hutchinson in exchange foi^ the 
stock of the merged companies, (page 46) 

70. That the ten incorporators’ shares of com¬ 

mon stock of the McCall Company issued to Mr. Hutqhin- 
son in exchange for the stock of merged companies, had 
no value, (page 46) 1 
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71. That the issuance of the ten incorporators , 
shares of common stock of the McCall Company was not 
proper organization expense, (page 46) 

72. That it is reasonable to conclude that the 
$750,000 cash payment Mr. Hutchinson received for his 
properties covered all costs previously incurred by him in¬ 
cluding the cost of incorporating the predecessor com¬ 
panies. (page 47) 

73. That the $250.00 valuation for the ten in¬ 
corporators’ shares of McCall [Ferry] power Company 
common stock should not be allowed as part of Petitioners’ 
rate base, (page 47) 

74. That “such excess [$49,000] lacks any 
color of support in the Fisk affidavit”, (page 47) 

75. That the McCall Company stock had no 
cash value when issued and the distribution claimed by Pe¬ 
titioners to the Fisk firm was not sustained by the evi¬ 
dence. (page 48) 

76. That there is no basis in the evidence for 
the contention that the Fisk firm rendered management 
services, (page 48) 

77. That allowance of any portion of the claim 
of the Fisk firm for management or banking services would 
do violence to the “no-profits-to-affiliates ” rule, (page 48) 

78. That allowance of any portion of the claim 
for Fisk management or banking services would do violence 
to the 11 no-profits-to-affiliates ’ ’ rule irrespective of whether 
the Fisk firm shared control of the McCall Company or ex¬ 
ercised control singly over that company, (page 48) 

79. That neither the March 25, 1905 financing 
plan nor any other contemporary evidence of record sup¬ 
ports the contention that the Fisk firm managed the McCall 
Company, (page 48) 
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80. That it was contemplated in the event that 
the development proved successful, bonds might be repur¬ 


chased and resold by the Fisk firm at a profit. 


(page 



81. That there is an absence of evidence in¬ 


dicating the Fisk firm performed management and banking 
services, (page 49) 

82. That it is entirely possible that it was the 
intention of the syndicate members that the Fisk firm was 
to be compensated for its services through the repurchase 
and resale of the bonds, (page 49) 

83. That there is no evidence showing fhat 
Harvey Fisk & Sons were consulted on matters of policy, 
the construction of the project, the allocation of funds, the 
expenditures of the McCall Company, the selection of per¬ 
sonnel, the negotiation of power contracts, the conduct of 
law actions, the determination of the ultimate level at wlpch 
it was decided to build the crest of the dam, the cessation 
of construction activities in 1907. (page 49) 

84. That the evidence is that Harvey Fish & 
Sons had no more to do with management than each of the 
others participating in promotion of the development, (page 
49) 

85. That correspondence of Lee, Higginsoh & 
Company, dated July 19, 1907, discloses that Harvey Fisk 
& Sons was not in sole control of the management of the en¬ 
terprise. (page 49) 


86 . That Staff accounting witness Newlahds 

was competent to testify, (page 49) j 

87. That the fact that Staff accounting •vyit- 
ness’s search of Petitioners’ files failed to disclose to him 
any indication of management activities on the part of Har¬ 
vey Fisk & Sons proves lack of management services ren¬ 
dered by that firm, (page 49) 
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88 . That the absence of management services 
was indicated by the fact that Staff witness Newlands was 
unable to find any communication from or to the Fisk firm 
or Mr. Bamum dealing with management of McCall Com¬ 
pany. (page 50) 

89. That the lack of management services by 
the Fisk firm was indicated by the fact that Staff witness 
Newlands’ examination of the files indicated to him that it 
was the President of the McCall Company to whom reports 
and communications were addressed, (page 50) 

90. That Petitioners witness Gunn testified 
that the Fisk firm never received any amount of stock for 
management services as distinguished from financial serv¬ 
ices. (page 50) 

91. That Petitioners witness Gunn testified 
that he knew of no contracts negotiated by Mr. Barnum or 
of any reports or management functions which the McCall 
Company officers cleared through the Fisk firm or Mr. 
Barnum. (page 50) 

92. That the fact that Petitioners witness 
Gunn could not point to any matter, which Mr. Barnum was 
instructed to investigate or which he introduced at Execu¬ 
tive Committee meetings or to any written orders or com¬ 
munications relating to management or construction issued 
by the Fisk firm or Mr. Barnum to officers of McCall Com¬ 
pany or to the construction contractors and could not iden¬ 
tify any individual who was employed by Mr. Barnum for 
McCall Company indicates lack of control by the Fisk firm, 
(page 50) 

93. That there is no evidence to support the 
contention that the Fisk firm rendered management serv¬ 
ices. (page 50) 

94. That the evidence shows that there was no 
necessity for the rendition of management services by the 
Fisk firm, (page 50) 
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95. That the statements contained in the Ijisk 
affidavit are at variance with the facts established by any 
evidence, (page 51) 

96. That the responsibility for management 
rested with the Company officers, its special Board of Ad¬ 
visory Engineers or someone else, to the exclusion of the 
Fisk’s firm sole management prerogative, (pages 51, 52) 

97. That there exists no justification for the 
allowance of the amount of $199,570.31 and that this amount 
must be excluded from Petitioners’ rate base, (page 52) 

98. That the item of $81,906.59 claimed by Pe¬ 
titioners was erroneously classified in Account 301, Organi¬ 
zation Expense, and that this amount is chargeable to Ac¬ 
count 151, Capital Stock expense, (page 52) 

99. That issuance of additional stock after ac¬ 
tual organization neither entails organization expense 
within the meaning of Account 301 nor represents an “Ex¬ 
tension” of the organization of Penn Water, (pages 52, 
53) 

100. That Hutchinson arranged for the Em¬ 
ployment of the Board of Advisory Engineers and that 
contracts with Mr. Cooper and Sanderson & Porter wEre 
negotiated by Messrs. Dimock and Coffin, (page 52) 

101. That Petitioners’ claim that the bankers 
received McCall Company’s stock as compensation for the 
sale of $8,075,000 of bonds, (page 53) 

102. That the amount of $331,703.15 is 
properly includible in Petitioners’ rate base, (page 54) 

103. That the McCall Company stock had 
cash value, (page 54) 

104. That Petitioners’ claimed distribution 
stock to the bankers was not sustained by credible 
(page 54) 
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105. That, therefore, no cost was incurred by 
its issuance which could have been carried forward under 
the Aldred Plan, (page 54) 

106. That no part of the claim for McCall 
Company’s stock could be allowed because of the “no- 
profits-to-affiliates ” rule. (page 55) 


107. That there was an absence of a showing 
of cost to the bankers of services rendered by them, (page 
55) 

108. That the bankers were affiliated, (page 
55) 


109. That any such cost would be a financing 
cost, not a cost to physical property and the 6% interest 
allowance hereinafter made is in lieu of all other financing 
costs, (page 55) 


110. That the amount claimed by Petitioners 
for stock issuance expense is not properly includible in 
Account 301, Organization Expense, (page 55) 


111. That the agreement between Mr. Aldred 
and the McCall Company Bondholders Committee did not 
expressly vest Mr. Aldred with management powers, (page 

56) 

112. That there is no credible evidence on the 
basis of which it can be determined that the parties so con¬ 
strued the agreement between Mr. Aldred and the McCall 
Company Bondholders Committee, (page 56) 

113. That the failure of Staff witness New- 
lands to find in Petitioners’ files any indication that the 
Bondholders Committee had arranged for management 
services to be rendered by Mr. Aldred indicates the lack of 
such management services, (page 56) 

114. That surveys made by Mr. Aldred were 
solely for the purpose of informing himself in connection 
with his negotiations concerning the refinancing, (page 

57) 
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115. That there is no proof that any manage¬ 

ment services were rendered by Mr. Aldred prior to the 
date of the memorandum of understanding with the Bond¬ 
holders Committee of April 24, 1909. (page 57) | 

116. That it is apparent that as of May 20, 
1909 and August 5, 1909, Mr. Aldred understood that his 
phase of the managership was to be conducted in his! ca¬ 
pacity as receiver, (page 57) 

117. That as to none of the eight contracts is it 
shown that at the time of the execution, Mr. Aldred had 
made up his mind to act otherwise than in his capacity 
as receiver, (page 59) 

118. That nowhere does it appear that Mr. Al¬ 
dred was put to any personal expense in connection vhith 
any liability he may have technically assumed under these 
contracts, (page 59) 

119. That Mr. Aldred’s statement in his affi¬ 
davit that “to expedite the work * • # it became incum¬ 
bent on me to enter into a number of contracts, personally” 
is contrary to what he did. (page 59) 

120. That Mr. Aldred received adequate com¬ 
pensation for his management services in the fee he claiutied 
and was granted by the court as receiver, (page 60) 

121 . That there was no period of time during 
which Mr. Aldred rendered management services that he 
was not either under employment as receiver of McCall 
Company or an officer of Penn Water (page 60) 

122. That the fact that Mr. Aldred was at one 
time a receiver of McCall Company and later an officer of 
Penn Water indicates he failed to perform the management 
services claimed by Petitioners, (page 60) 

123. That there is no evidence that the term, 
“management,” as the parties to the refinancing plan used 
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it, ever meant or was intended to mean anything more than 
the “control” that Mr. Aldred exercised as receiver or as 
an officer of Penn Water or under the voting trust, (page 
60) 

124. That Staff witness Newlands* failure to 
find that Mr. Aldred was to perform any duties in addition 
to those for which he was paid compensation as receiver 
and as an officer of Penn Water indicates that Mr. Aldred 
failed to perform valid management services for which he 
was entitled to the compensation claimed by Petitioners, 
(page 60) 

125. That the 5,000 shares of Penn Water 
stock which Mr. Aldred received could only have repre¬ 
sented an expectation of an indefinite realization of the 
future operating income of the Company, (page 61) 

126. That Penn Water stock had no cash value 
as of the time of its issuance and that no cash value was 
indicated for the immediate future for Penn Water stock, 
(page 61) 

127. That Mr. Aldred stated that Penn Water 
stock had no cash value, (page 61) 

128. That the 5,000 shares of stock issued to 
Mr. Aldred was for financing services and not a part of the 
project cost, (page 61) 

129. That due allowance for Petitioners ’ 
claimed management services in behalf of Mr. Aldred was 
made by the Commission in the allowance of 6% interest by 
them, (page 61) 

130. That quotations of sales of Penn Water 
stock proved by Petitioners are not evidence that the stock 
had a cash value at the time of its issuance, (page 61) 

131. That the conversion of 66 McCall Com¬ 
pany bonds afforded no evidence as to the value as to Mc¬ 
Call stock, (page 61) 
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132. That the snm of $218,750 is properly dis¬ 
allowed by the Commission, (page 61) 

133. That estimates made at that time (jjme 
20,1906) disclosed that a 165 ft. dam at McCall Ferry wii;h 7 
initial units providing an output of 50,000 hp. would <fost 
$8,859,000. (page 64) 

134. That on November 1, 1907 work on the 
dam ceased and the work on the tailrace, walls and otter 
parts of the powerhouse stopped, (page 65) 

135. That only such men were retained as Were 
deemed needed to guard the completed work against danger 
during the winter, put the construction equipment in winter 
quarters and for minor work in the powerhouse, (page 65) 

136. That the work, as a whole, was estimated 
80% completed, (page 65) 

137. That in April 1908, provision was made 
for resuming work on the tailrace, cleaning up around the 
powerhouse and raising the wing dam. (page 65) 

138. That after the first and through the 22nd 
of November 1907, there were never more than 124 men Em¬ 
ployed on any one day at the site, and these were employed 
on concrete and form work, some repairs and miscellaneous 
minor matters, and that the work included placing of o|nly 
600 yards of concrete in the powerhouse substructure for 
protection against water, and 130 yards in arches as pro¬ 
tection against ice. (page 65) 

139. That by February 1,1908 none of the hy¬ 
draulic engineer’s construction organization was considered 
necessary, (page 65) 

140. That from November 1908, no further 
work was done at the site until after Mr. Aldred became 
receiver in July 1909. (page 66) 
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141. That construction work was resumed 
approximately on September 1, 1909. (page 66) 

142. That there is no evidence that the 1907- 
1909 cessation can be attributed to the fact that the 
Knickerbocker Trust Company went into receivership in 
October 1907. (page 67) 

143. That the Knickerbocker Trust Company 
was not obligated on call for funds for project construction 
purposes as of October 1907. (page 67) 

144. That the shortages of finances had not 
taken the officers of McCall Company by surprise, (page 
67) 

145. That Mr. Hutchinson stated, in effect, 
that the omission to take steps to provide more money led 
to the Company’s discontinuance of construction, (page 
67) 

146. That Mr. Hutchinson stated that cessa¬ 
tion was due to delays and not the economic depression, 
(page 67) 

147. That the evidence fails to prove that the 
work performed during the cessation period contributed 
to shortening the construction period, (page 67) 

148. That interest during construction should 
not be allowed for the period November 1, 1907 to August 
31, 1909, inclusive, (page 67) 

149. That the initial plant was conceived as a 
7-unit project. (page 68) 

150. That the available market was not deter¬ 
mined at the time the initial plant was first projected, 
(page 68) 

151. That Unit No. 1 was first subject to a 
minor bearing defect, (page 68) 

152. That Unit No. 1 was always considered 
operational, (page 68) 
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153. That Units Nos. 2 and 3 operated with¬ 
out outages arising from known causes until after Odtober 
1, 1911. (page 69) 

154. That Unit No. 4 experienced no outages 
prior to October 1,1911. (page 69) 

155. That transformers Nos. 1, 2 and 3 experi¬ 
enced outages for only brief periods during the fir^t six 
months of 1911. (page 69) 


156. That from June 1 to October 1, 1911, 
Petitioners did not have less than a rated normal trans¬ 
former capacity available of 22,500 kw., which was approxi¬ 
mately sufficient to carry the combined Baltimore load, 
(pages 69, 70) 


157. That early in March 1911, Petitioners 
were supplying the contract requirements of Baltiknore 
Company from two units, (page 70) 

158. That for causes not satisfactorily estab- 
lished in the evidence, Baltimore Company’s load dropped, 
(page 70) 

159. That the evidence indicates that the de¬ 
livery of power to Baltimore Company was going qlong 
very well in mid May 1911. (page 70) 

160. That the work of preparation foi] de¬ 
livery of power to United Railways Company was going 
along in fine shape, (page 70) 

161. That Petitioners were ready to deliver 
power to the United Company by June 15,1911. (pag$ 70) 

162. That it was significant that the Upited 
Company experienced none of the service interruptions 
previously experienced by the Baltimore Company, (page 
71) 

163. That the remaining three causes of total 
interruption to service in 1911 were “causes not here sig¬ 
nificant”. (page 71) 
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164. That all other interruptions were caused 
by customers’ systems, or were insignificant in effect, 
(page 71) 

165. That interruptions stated in total elapsed 
time of 1 hr.-49 minutes and 1 hr.-12 minutes indicate that 
Petitioners’ service was reliable, (page 71) 

166. That Petitioners ’ difficulty with lightning 
was not peculiar to their system, (page 71) 

167. That the Commission considered all of 
the pertinent facts in determining the date of the beginning 
of commercial operation of the project, (page 72) 

168. That suspension of machines for supple¬ 
mental construction does not influence the determination of 
the date of beginning of commercial operation, (page 72) 

169. That outages do not influence the deter¬ 
mination of the date of beginning of commercial operation, 
(page 72) 

170. That the date of the end of the construc¬ 
tion period was June 30, 1911 and that interest is capital¬ 
izable only through that date except for the “cessation 
period” and net revenues should be credited to cost of 
plant up to that time, (page 72) 

171. That Petitioners witness Gunn admitted 
that the contribution of the office work done during the 
cessation period, to the shortening of construction after the 
resumption of work, cannot be determined, (page 74) 

172. That Petitioners’ contention that the 
salary of the Vice President and General Manager and the 
Secretary and Treasurer of McCall Company should be in¬ 
cluded in the rate base because their services related to 
plant designing during the period, is based upon unsup¬ 
ported inferences, (page 75) 

173. That Mr. Hutchinson was not during the 
cessation period in direct supervision of construction, 
(page 75) 
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174. That Mr. Cooper was paid for wofk he 
did not do. (page 75) 

175. That Sanderson & Porter never did jnore 
than prepare certain designs, (page 75) 

176. That Petitioners witness Gunn’s opinion 
that general engineering conducted during the cessation 
period contributed to decrease the time necessary to com¬ 
plete the project after assumption of construction is based 
upon speculation, (page 75) 

177. That there is no showing that the general 
designing, planning and administration of the cessation 
period served to shorten the following period of construc¬ 
tion. (pages 75-76) 

178. That the amounts claimed by Petitioners 
representing expenditures during the cessation period 
should not be included in the rate base, (page 76) 

179. That organization expense generally or 
as referred to in Account 71 of the ICC Classification of 
Investment in Road and Equipment of Steam Roads are 
usually incurred at the inception of a company and not over 
a period of years subsequent thereto, (page 76) 

180. That Petitioners conceded that it is im- 

i 

possible to tell what the so-called promotion expenses in¬ 
curred from 1911 to 1914 represent, (page 76) 

181. That Petitioners witness Gunn stated 
that the item of stock issuance expense represented an un- 
segregatable amount, (page 77) 

182. That Petitioners witness Gunn could not 

state the nature of the activities of the officers whose sal¬ 
aries were partly charged as promotion expense, nor the 
purpose of charging office rent or traveling expense, (plage 
76) I 

183. That the nature of the items making! up 
the claimed promotion expense from 1911 to 1914 indicates 
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that such expenses are composed in part of operating ex¬ 
penses and in part of stock issuance expenses and that 
Petitioners are unable to identify same, (page 77) 

184. That the promotion expenses claimed by 
Petitioners in the amount of $29,601.59 should not be in¬ 
cluded in Petitioners’ rate base, (page 77) 

185. That the costs claimed by Petitioners for 
the preparation of a map for Moody’s manual are not 
proper capital expense, (page 77) 

186. That the land below Cully’s Falls should 
never have been included in plant account, (page 79) 

187. That Petitioners assumed that after 1905 
more than a majority of the rights and interests acquired 
under the Harlow-McGaw contract were retained, (page 79) 

188. That Petitioners’ assumption that after 
1905 a majority of the rights and interests acquired under 
the Harlow-McGaw contract were retained is not substan¬ 
tiated by the evidence, (page 79) 

189. That the $200,000 is the best evidence of 
the proper credit to Penn Water’s plant account, (page 79) 

190. That it is improper for Petitioners to 
credit plant account with the amount of $162,936.02 instead 
of $200,000. (pages 77-79) 

191. That considerably more than a half of 
the rights and interests retained up to 1930 by Penn Water, 
out of the original Harlow-McGaw properties, were trans¬ 
ferred to Safe Harbor, (page 80) 

192. That the adjustment contended for by 
Petitioners in the amount of $119,940.20 should not be made 
in determining Petitioners’ cost or rate base, (page 80) 

193. That Petitioners’ plant accounts indi¬ 
cated that the original cost of the Harlow-McGaw prop¬ 
erties was $379,824. (page 80) 
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194. That the Harlow-McGaw properties |vere 

divided so that 11.68 miles of canal and 117 acres were 
transferred to Safe Harbor, and 8.32 miles and 28 hcres 
were retained by Penn Water, (page 80) ! 

195. That Petitioners as of September 1912 
had gotten very satisfactory results from the use ofj the 
dashboards, (page 81) 

196. That except for the change from ^olid 
supporting pins to seamless tube supporting pins, the same 
dashboard system in use in 1912 is now in use. (pagq 82) 

197. That the dashboard expense incurred by 
Petitioners during the period 1911-1912 adequately covered 
the original cost of installing a system adequate to prqvide 
for the additional storage of water required, (page 8|2) 

198. That all of the other claimed expendi¬ 
tures of Petitioners relate to either improvements in opera¬ 
tions or to experimental improvements tried and abandoned 
without having been put to permanent use. (page 82) 

199. That the expenditures here in issue in 
the amount of $49,754.97 are not proper cost of plant and 
are not properly includible in Petitioners’ rate base, (page 
82) 

200. That from March 1916 to and including 
1924 only a part of the acquisitions were concerned with 
dowage rights and a signidcant number of those arose out 
of previous litigation, (page 84) 

201. That Petitioners implied by their evi¬ 
dence that a reasonably complete identidcation of expenses 
connected with such other matters could not be made and 
could not be segregated, (page 84) 

202. That many of these other duties clejarly 
related to operations and expenses relating thereto and are 
improper items to capitalize, (page 84) 

203. That there is insufficient evidence qpon 
which to make a segregation of allowable items of expanse 
after March 16, 1916. (page 84) 
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204. That none of the services can he identi¬ 
fied with any particular property and further no properties 
were acquired from April 1916 to July 1920 except for fore¬ 
closure in 1919 with respect to a single property, (page 85) 

205. That Petitioners are unable to state the 
basis used for the determination or apportionment of fees 
and the inclusion thereof in plant is unjustified on the 
record in this proceeding, (page 85) 

206. That Petitioners charged the amount of 
$45,325.71 and $561.65 to the Flowage Basin sub-accounts 
without explanation of the work done, (page 85) 

207. That Petitioners did not relate the engi¬ 
neering work set forth in the field notes and drawings to 
any specific charges in Flowage Basin accounts, (page 86) 

208. That the items of cost (referred to by 
the Commission on page 86 of the Opinion) are ordinary 
operating expenses, (page 86) 

209. That the cost of such surveys (described 
on page 86 of the Opinion) have been segregated in another 
Flowage Basin sub-account entitled “Surveying Property” 
which the Commission has allowed in full, (page 86) 

210. That there was no evidence that the costs 
of property surveys were improperly classified at the time 
of the cost distribution, (page 86) 

211. That Petitioners’ reclassification of costs 
was unsupported by evidence, (page 86) 

212. That the inclusion in plant account of 
$45,325.71 and $561.65 is not justified, (page 87) 

213. That the item in the amount of $4,988.45 
for river observations is subject to the Commission’s gen¬ 
eral conclusions applicable to the consideration of similar 
functions set forth in connection with Petitioners’ conten¬ 
tions relating to office engineering expense, (page 87) 
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214. That because of the character of the Lan¬ 
caster office after 1925 as an office having a minor relation 
to any sort of project cost work and as Petitioners have 
failed to present any evidence enabling determination of 
any item of Lancaster office expense as proper for capital¬ 
ization none of the amount of $20,787.41 can be included in 
plant, (page 88) 

215. That there is no evidence that the chatges 

in the account, survey of storage reservoir sites, repre¬ 
sented the establishment of gauges for the determination 
of river flow, (page 88) j 

216. That during the period 1926 to 1930 only 
one new property was acquired by Petitioners and tljiere 
was only one flooding or dashboard suit, (page 88) 

217. That Staff witness Newlands’ failur^ to 
find in Petitioners’ accounts, records and files, supporting 
data is an indication that the amount of $12,420.77 should 
not be allowed as proper capital cost, (page 89) 

218. That the evidence shows that Mr. Ben¬ 
nett was engaged from 1909 to 1911 in a continuing in¬ 
vestigation of probable sites for the storage of water on 
the tributaries of the Susquehanna River and in obtaining 
data for use before the state legislature, (page 89) 

219. That such work continued at least late 
into 1911. (page 89) 

I 

220. That Petitioners have not established the 
propriety of the inclusion of $12,420.77 in their rate base, 
(page 90) 

221. That the transaction concerning the cpst 
of land acquired from the Baltimore Electro Alloys Com¬ 
pany is one involving a profit between affiliates, (pages 
90, 91) 

222. That the amount of $24,151.83 consists of 
a write-up and is not properly includible in plant account 
or in the rate base, (page 91) 
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223. That the action at law added nothing to 
the value of the property as subsequently acquired and the 
original accounting with respect to the cost of defending 
title was correct, (page 91) 

224. That the amount of $1,427.42 should not 
be included as part of Petitioners’ rate base, (page 91) 

225. That Petitioners contend that the sum of 
$39,301.46 should be included as part of the rate base be¬ 
cause it is identified with an agreement relating to the 
adjustment of interests in connection with the construction 
of a downstream hydro plant and embraces the cost of the 
study made as to the anticipated effect of the downstream 
development on Penn Water’s hydro operations as well as 
a fee for legal services and certain travel expenses with 
respect thereto, (pages 91, 92) 

226. That the facts are that the agreement of 
February 1926 does not settle title claims, as both parties 
thereto explicitly save their contentions and the proceeding 
is merely stayed, (page 93) 

227. That the sum of $39,301.46 is an expense 
relating to operations, (page 93) 

228. That the item of $39,301.46 should not be 
included in the rate base because such a long time has 
elapsed since said item was incurred, (page 93) 

229. That Petitioners abandoned the project 
concerning the construction of a transmission line from 
Holtwood to Lancaster, Pennsylvania or allowed the op¬ 
tions to expire, (page 94) 

230. That because Petitioners acquired no 
property or facilities as a result of the expenditure of the 
sum of $12,459.23 the same is not a proper one for inclusion 
in plant or rate base of petitioners, (page 94) 

231. That the amount of $5,668.48 should not 
be included in Petitioners’ rate base because Petitioners 
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acquired no property and possessed nothing with winch 
“cost” can be associated, (page 95) 

232. That Petitioners have no supporting de¬ 

tail other than the testified to possibility that most of the 
spoilage in cement occurred during the cessation period, 
(page 95) [ 

233. That Staff witness Newlands’ testimony 
indicates that the item of $13,033.04 should be elimin4ted 
from Petitioners’rate base, (page 96) 

234. That a physical inventory in 1908 showed 
a total of 35,736 barrels of good cement on hand, the cost 
price of which amounted to $51,653, and that of this old 
cement the receiver used only 7,852 barrels and Petitioners 
a further 8,626 barrels, leaving a balance of 19,258 barrels 
unaccounted for. (page 96) 

235. That there was no evidence that the re¬ 
maining barrels of old cement were ever used in construc¬ 
tion or that contemporary correspondence and Staff testi¬ 
mony indicates that such cement was on hand but bad 
spoiled, (page 96) 

236. That the record supports the conclusion 
the $13,033.04 should be eliminated from Petitioners’ Jate 
base, (page 96) 

237. That Petitioners’ proposal to include the 
sum of $13,033.04 in its rate base as proper original c^ost 
is not approved, (page 96) 

238. That the loss of $130.99 cannot on the 
evidence in this proceeding be associated with the cost} of 
constructing the project, (pages 96, 97) 

239. That no justification has been shown for 
including the amount of $130.99 in Petitioners’ rate bise. 
(pages 96, 97) 

240. That the Susquehanna Contracting Com¬ 
pany is described in the evidence as a “paper” company, 
(page 97) 
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241. That the administrative expenses of the 
Susquehanna Contracting Company could at best only be 
regarded as financing costs, (page 97) 

242. That the amount of $6,621.85 is not al¬ 
lowable as a part of the rate base in view of the 6% interest 
allowance hereinbefore made, (pages 97, 98) 

243. That there is no indication that the fee 
of $50,194.73 represents the distribution of the time of 
supervisory employees named by Petitioners witness Gunn 
as being those whose services were involved in connection 
with said fee. (page 99) 

244. That it is clear from the evidence that 
the fee of $50,194.73 constituted a profit between affiliates 
and that the amount thereof should not be included in in¬ 
vestment in electric plant by Petitioners, (page 99) 

245. That Petitioners witness Gunn did not 
know how the fee of $50,194.73 was determined, (page 99) 

246. That Petitioners had no records of the 
time, services or salaries allocated to the Steam Plant, 
(page 99) 

247. That Petitioners witness Gisiger testi¬ 
fied that Petitioners’ engineers made only minor modifica¬ 
tions in the plans for the design of the Steam Plant, (page 
99) 

248. That the Staff showed that Holtwood 
Power Company was in fact solely organized by Penn 
Water’s lawyers, (page 100) 

249. That the activities of Mr. Bushong and 
the Lancaster office constituted incidental part time work 
of a clerical nature, (page 100) 

250. That uncontested expenses allowed by 
the Commission and its Staff contain ample provision for 
organization expense of the Holtwood Power Company, 
(page 100) 






Exhibit E to Petition for Review 281 

251. That Mr. Bushong’s services were of an 
incidental nature in organizing Holtwood Power Company 
and should not be capitalized, (page 101) 

252. That Petitioners have failed to identify 
or explain the items for office salaries and expenses or tjiose 
for salaries and traveling as relating to the organizatioh of 
Holtwood Power Company, (page 101) 

253. That Petitioners witness Gunn did i not 
know the nature of Mr. Zimmerman’s services, (page 101) 

254. That Petitioners have made no shoeing 
that all of the attorney’s services were rendered in connec¬ 
tion with the organization of Holtwood Power Company 
or what portion of such services related thereto, (dage 
101 ) 

255. That inclusion in Petitioners’ rate base 
of the amount of $17,875.34 would be improper, (page 1)01) 

256. That w T ork on the tower foundations ^vas 
ordered commenced solely to take advantage of the avail¬ 
ability of a competent construction force in the vicinity at 
the time, (page 101) 

257. That the expense of $3,595.95 relates to 
abandoned work and is improperly included in Petitioners ’ 
rate base, (page 102) 

258. That Petitioners proposal to include in 
their rate base the sum of $96,116.84 represents reaccoqnt- 
ing for expenditures, (page 102) 

259. That except for one minor item all these 
items here proposed for correction relate to necessary re¬ 
pair and maintenance work involving individual parts of 
equipment or structures, (page 103) 

260. That Staff witness Newlands’ opinion 
that the items of betterment had been properly treated as 
repair and maintenance items by Petitioners at the tiime 
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they were incurred according to then accepted accounting 
practice indicates that said items were not betterments but 
were repair and maintenance items, (page 103) 

261. That Petitioners witness Eichhorn stated 
that it was a matter of judgment in determining whether 
the items in question were maintenance and repair or bet¬ 
terments. (page 103) 

262. That Petitioners’ proposal to adjust the 
entries of $14,813.34 and $11,339.99 respectively amount to 
reaccounting and said sums should not be included in the 
rate base, (page 102) 

263. That Petitioners witness Wetzel testified 
that a determination of whether particular items repre¬ 
sented an addition or maintenance and repair involved the 
exercise of discretion and judgment, (page 103) 

264. That Petitioners’ original accounting of 
the items of betterments was done under or pursuant to 
the state commission’s system of accounts then prescribed, 
(page 103) 

265. That Staff witness Newlands’ testimony 
that Petitioners’ original entries as to the additions made 
on their books represented accepted accounting practice 
at the time of entry indicates that said entries were in ac¬ 
cord with proper accounting practice at the time, (page 
104) 

266. That the items of additions were prop¬ 
erly treated at the time of the original accounting as re¬ 
pairs and maintenance and that what Petitioners are pro¬ 
posing merely amounts to reaccounting, (page 104) 

267. That the proposed items of additions 
should not be included in Petitioners’ rate base, (page 
104) 

268. That Petitioners’ proposals as to items 
of replacements amount to reaccounting, (page 104) 
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269. That it was established by the evidence 
that the classification as a replacement as distinct ifrom 
maintenance or repair rests upon judgment, (page 104 ) 

270. That the original accounting as to re¬ 
placements had been pursuant to or in accord with a system 
promulgated by the Pennsylvania Commission, (page jl04) 

271. That Petitioners’ original recording of 
the items of replacements was pursuant to accepted ac¬ 
counting practice at the time, did not constitute error, and 
reaccounting therefore at this time would be improper, 
(page 104) 

272. That the Petitioners’ proposed credit in 
the amount of $27,539.98 should not be permitted in connec¬ 
tion with the determination of the Petitioners’ rate base, 
(page 105) 

273. That overheads in the amount of $5C,000 
should not be included or allowed herein, (page 105) 

274. That the amount of $27,539.98 should not 
be treated as part of the cost of plant retired, (page 105) 

275. That Petitioners’ proposed credit of 

$27,539.98 should be eliminated, (page 105) I 

276. That Petitioners’ donation of $1,409 to 
the construction of the Holtwood church was properly an 
income or surplus charge and not a proper capital ch 
(page 105) 

277. That $6,132.41 representing “river coal 
investigation expense” was a non-utility expense and is 
not a proper part of Petitioners’ rate base, (page 106) 

278. That the expenses of $1,340.98, $2,2^1.43 
relate to Penn Water’s non-utility business and should! not 
be included in the rate base, (pages 106,107) 

279. That Petitioners’ claimed original cost 
should be reduced by $3,191,704.23. (page 108) 
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280. That the amount of $75,722.25 represent¬ 
ing the book cost of real estate held for possible future use 
should not be included in the rate base, (page 108) 

281. That “the following adjustments are ap¬ 
propriate for disposing of the improper or incorrectly 
classified items as recorded on the books at December 31, 
1945, totaling $5,400,606.31”. (page 109) 

282. That neither the specific location of the 
future development, nor the design, nor the date of the 
commencement of construction thereof has yet been deter¬ 
mined, nor, in fact, can this development be used as a part 
of the Holtwood project and may not even be owned by 
Penn Water, (page 111) 

283. That it has not been decided when con¬ 
struction will begin on these lines and no contract has been 
closed with the customer requiring their construction, 
(page 111) 

284. That according to the evidence it is 
proper to allow as a part of the rate base only those of the 
foregoing items which are included in the power bill and 
the remaining items claimed are not to be included in the 
rate base, (page 111) 

285. That the date when the proposed new 
Lancaster transmission line is to be built is undetermined, 
(page 112) 

286. That there are no definite plans as to the 
date of the use of rights of way paralleling existing lines of 
Petitioners, (page 112) 

287. That such items relate to matters which 
are too indefinite to justify consideration of the related 
amounts as a part of Petitioners’ rate base, (page 112) 

288. That on the basis of the evidence and the 
findings of facts and conclusions of law in the opinion the 
consolidated net investment rate base for Petitioners for 
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the year 1946 is as set forth on page 131 of the Opinion, 
(page 131) 

289. That the total investment rate hasp for 
Petitioners for the year 1945 is $33,140,022 and for the year 
1946 $33,113,148. (page 131) 

290. That the average investment rate base 
for Petitioners for the year 1946 is $33,126,585. (page 131) 

291. That the average net investment of Peti¬ 
tioners for the year 1946 is $24,124,712. (page 131) 

292. That Petitioners 7 net investment rate 
base for the year 1946 is $24,774,712. (page 131) 

(63) Petitioners herein object to and seek rehear¬ 
ing of Opinion No. 173 of the Commission because <j>f its 
failure to find the following facts and make the following 
conclusions of law. Said failure to find the following facts 
being contrary to the substantial evidence in the recor<jl and 
the failure to determine the following conclusions of law 
being contrary to law and the Federal Power Act ai^d re¬ 
sulting in depriving Petitioners of their property without 
due process of law. 

1. That Staff witness Newlands was unquali¬ 
fied as a witness and his testimony should be rejected. 

2. That Commission Staff had no independent 
evidence as to any of the disputed original cost item^ and 
simply limited itself to endeavoring to pick flaws ii|i the 
positive evidence of Petitioners. 

3. That the Staff failed to introduce on the 
subject of original cost a witness who had the proper engi¬ 
neering, valuation, investment or legal knowledge neces¬ 
sary to support his conclusions. 

4. That it was proper for Petitioners to value 
the common and preferred stock of the McCall Company 
on the basis of property received and services rendered 
therefor. 
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5. That Petitioners’ claim that original cost 
arising out of the stock of McCall Company amounts to 
$1,031,273.46, represents proper capital cost and should be 
included in Petitioners’ rate base. 

6. That purchasers of McCall Company bonds 
paid $900 for a $1,000 bond with either $450 or $500 par 
value of preferred stock. 

7. That Petitioners accurately proved the dis¬ 
tribution of the McCall Company stock to Bertron, Storrs 
& Griscom; Harvey Fisk & Sons; Mr. Hutchinson; Lee, 
Higginson & Co., and Coudert Bros. 

8. That the banking firm of Bertron, Storrs 
& Griscom received McCall Company common stock in re¬ 
turn for banking services rendered. 

9. That Harvey Fisk and Sons and Cary T. 
Hutchinson received 17,537Ms and 18,840 shares respec¬ 
tively of McCall Company common stock in return for serv¬ 
ices rendered and property conveyed. 

10. That of the total shares of the common 
stock issued, 18,840 shares having a cash value of $471,000 
went to Mr. Hutchinson as part consideration for the pur¬ 
chase of his land, water rights, engineering and legal in¬ 
vestigations, etc.; of the balance 1,150 shares having a cash 
value of $28,750 were transferred to other individuals as 
part consideration for land and water rights owned by 
them. Of the remaining, 10 shares having a cash value of 
$250 were issued to incorporators. All of the foregoing 
total $500,000 which is proper original cost and should be 
included in Petitioners’ rate base. 

11. That the affidavits of Messrs. Fisk, Hut¬ 
chinson, Lee, Hopkins and Aldred were made after lengthy 
consideration of the facts by each and are of controlling 
weight in determining the facts stated therein. 
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12. That Mr. Griscom of the firm of Berfron, 

Storrs & Griscom stated the stock of McCall Company] had 
value. 1 

13. That Petitioners witness Gunn furnibhed 
adequate documentary evidence to Messrs. Fisk and ]Sut- 
chinson for their consideration long prior to the date of 
their affidavits. 

14. That Mr. Hutchinson’s receipt of 18,840 
shares of common stock of McCall Company was not in¬ 
consistent with the agreement of June 14, 1905. i 

15. That the stock paid to Mr. Hutchihson 
was for land, water rights and services rendered and repre¬ 
sented no profit to him. 

16. That Mr. Hutchinson transferred njiore 
than 2,896.54 acres of land and water rights to the McCall 
Company in return for the cash and stock paid to him. 

17. That it is improper to compare the land 

and water rights transferred by Mr. Hutchinson to the 
McCall Company on an acreage basis. I 

18. That the common and preferred stockj is¬ 
sued to Harvey Fisk & Sons; Lee, Higginson & Co., pid 
Bertron, Storrs & Griscom was for services rendered. 

19. That Staff witness Newlands admitted he 
knew nothing about the distribution of McCall Company 
stock. 

20. That the McCall Company common stbck 
had a cash value of $25.00 per share and the preferred stbck 
of $50.00 per share at the time it was accepted by Mes$rs. 
Fisk and Hutchinson, and Lee, Higginson & Co.; Bertrpn, 
Storrs & Griscom; Harlow-McGaw and Pullen in retmrn 
for services rendered and property conveyed. 

21. That aside from a value created by actpal 
buying and selling on the market, the value of stock de¬ 
pends upon the value of the net corporate assets behind it. 






288 


Exhibit E to Petition for Review 


22. That Petitioners witness Uhl properly 
valued the land and water rights received by McCall Com¬ 
pany at $3,300,000. 

23. That Petitioners witness UhPs valuation 
clearly supports Petitioners’ claimed value of $25.00 and 
$50.00 per share for the common and preferred stock of 
McCall Company. 

24. That Mr. Hutchinson’s and Petitioners 
witness Uhl’s valuations of the McCall Company stock were 
not based upon a capitalization of prospective earnings. 

25. That prospective earnings afford a proper 
element for valuing stock if they are considered by a per¬ 
son who actually traded in the stock at the time in question. 

26. That Petitioners witness Uhl valued the 
land and water rights in question by considering the value 
of other similar lands and water rights necessary for the 
construction and operation of other similar hydroelectric 
projects which method is followed by all reputable real 
estate experts in valuing property. 

27. That Petitioners witness Uhl’s valuation 
has no relation whatever to capitalization of earnings but 
is based upon the expert judgment of this witness who has 
had a lifetime of experience in valuing for the purpose of 
purchase and sale of land and water rights for hydroelec¬ 
tric use. 

28. That the affidavits of Messrs. Hutchinson, 
Fisk, Lee, Hopkins and Aldred are entitled to conclusive 
weight in respect to the facts therein contained. 

29. That Mr. Lee was prevented from testify¬ 
ing in this case because of his age and physical condition. 

30. That the evidence relied upon by the Com¬ 
mission in refusing to allow a cash value for the McCall 
Company stock is entirely circumstantial and equally sup¬ 
ports either of two or more opposed or inconsistent infer- 
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ences and cannot of itself be deemed to furnish support for 
one of such inferences to the exclusion of the other. 

31. That the transaction between Mr. ]EIut- 
chinson and McCall Ferry Power Company pursuant to 
which Mr. Hutchinson conveyed land and water rights to 
the McCall Ferry Power Company was an arm Vlefigth 
transaction. 

32. That Mr. Hutchinson received no profit in 
the transaction pursuant to which he conveyed land and 
water rights to the McCall Ferry Power Company. ! 

33. That the banking firm of Harvey Figk & 
Sons dominated the McCall Ferry enterprise from the time 
of that firm’s first connection with said enterprise to the 
exclusion of all other interested persons. 

34. That there was no substantial evidence in 
the record to support the conclusion that the stock of the 
McCall Company was not worth $25.00 and $50.00 per share 
for the common and preferred respectively at the time 
Petitioners claimed a value therefor. 

35. That at March 1905 the value of McCall 

Company securities agreed to be issued amounted to 
$10,764,375.00 and things of value supporting their cash 
value amounted to $10,554,750.00. j 

36. That Petitioners are entitled to capitalize 
the cost of the common and preferred stock of the McCall 
Company at $25.00 and $50.00 per share respectively who¬ 
ever this stock was given or exchanged for properties or 
services received. 

37. That the banking firm of Harvey Fisi & 
Sons performed management services for the McCall Com¬ 
pany and that it is proper for Petitioners to capitalize 
$199,570.31 as representing three-eighths of the total vaiue 
of the common and preferred stock at $25.00 and $50|.00 
respectively of the McCall Ferry Power Company received 
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by Harvey Fisk & Sons as compensation for both manage¬ 
ment and banking services. 

38. That the firm of Harvey Fisk & Sons per¬ 
formed essential management services contributing to the 
McCall Company enterprise. 

39. That pursuant to the agreement between 
Mr. Aldred and the Bondholders Committee, Mr. Aldred 
was to finance and manage the project and receive a total 
of 35,000 shares of common stock of which 5,000 shares 
were to be compensation for management services. 

40. That Mr. Aldred in fact rendered manage¬ 
ment services to the enterprise and was entitled to receive 
5,000 shares of stock as compensation therefor. 

41. That said 5,000 shares of stock of Penn 
Water which Mr. Aldred received as compensation for his 
management services represented proper cost to the extent 
of $60.00 per share for the portion applicable to the con¬ 
struction period and was the result of an arm’s-length 
transaction. 

42. That Petitioners are entitled to capitalize 
$218,750.00 as representing payment to Mr. Aldred for 
management services performed by him for the develop¬ 
ment from November 1, 1908 to October 1, 1911. 

43. That Petitioners are entitled to capitalize 
and include in their rate base $331,703.15 of McCall Com¬ 
pany bond issuance expense as Penn Water stock issuance 
expense. 

44. That Petitioners are entitled to capitalize 
and include in their rate base $81,906.59 of stock issuance 
expense incurred for the issuance of Penn Water’s capital 
stock from 1923 to 1935. 

45. That the Interstate Commerce Commis¬ 
sion Classification of Investment in Road and Equipment 
of Steam Roads attached to and made a part of the Federal 
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Power Commission Uniform System of Accounts, Account 
71, requires the inclusion in plant account of the items of 
$331,703.15 and $81,906.59. I 

46. That Petitioners are entitled to capitalize 
and include in their rate base interest during construction 
on accumulated Construction balances for the period i No¬ 
vember 1, 1907 to September 1, 1909 at 6% per annum.! 

47. That there was no mismanagement or lack 
of due diligence on the part of representatives of Mcpall 
Ferry Power Company in securing finances for the con¬ 
tinuation of construction. 

48. That representatives of McCall Company 
made timely arrangements to secure additional funds 
necessary to continue construction but the financial phnic 
of 1907 prevented the securing of these funds. 

49. That at the time of the occurrence of the 

financial panic of 1907 funds were available to carry on the 
project to the end of the year but the McCall Comphny 
representatives were prevented from securing these fu^ids 
as a result of said panic. j 

50. That the financial panic of 1907 pre¬ 
vented McCall Company from securing additional capital 
theretofore arranged for and temporarily tied up funds 
from the original financing due to the failure of the 
Knickerbocker Trust Company and was the factor which 
accounted for the so-called cessation period. 

51. That the management of McCall Ferry 
Power Company is presumed to have acted properly and 

I 

without negligence until the contrary is established by com¬ 
petent evidence and there was no evidence indicating that 
management failed to act with due diligence. 

52. That there was work of a substantial 
nature done during the cessation period and said work cpn- 
tributed to the expeditious completion of the development. 
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53. That the initial development was not in 
commercial operation until October 1, 1911. 

54. That during the construction period all 
costs are proper and must be allowed unless there is a show¬ 
ing of lack of due diligence on the part of management 
responsible for the construction work. 

55. That at the close of the construction 
period reliable commercial operation is considered to begin 
when (1) construction is substantially complete, all major 
work contemplated for the time done, (2) the power units 
and related property have been generating and transmit¬ 
ting for a sufficient time to iron out operating difficulties 
and mistakes in setting up and (3) they have been deliver¬ 
ing steady power long enough that further unexpected stop¬ 
page is improbable. 

56. That commercial operation begins when 
in the course of due diligence the project has been suffi¬ 
ciently completed to be reasonably reliable and available 
for service. Not merely its technical physical functioning 
but the nature of the use for which it is designed and its 
adequacy to meet the burdens such use entails are factors 
to be considered. 

57. That the initial development consisted of 
50,000 hp. accomplished by the installation of 5 units. 

58. That no portion of the construction period 
should be deleted in computing interest during construction 
unless a rate of interest greater than 6% is used. 

59. That Petitioners are entitled to capitalize 
and include in their rate base the amount of $1,008,579.57, 
which has been eliminated by the Commission, as proper 
interest during construction. 

60. That the capitalization of administrative 
and other overhead expenses by Petitioners during “Cessa¬ 
tion Period” amounting to $52,899.52 is proper, and said 
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items represent proper original cost and should be included 
in Petitioners’ rate base. 

61. That costs totalling $36,445.21 incurred 
during the cessation period are proper capital costs*and 
Petitioners are entitled to include them as a part of! the 
rate base. 

62. That the cessation account expenses total¬ 
ling $36,445.21 contributed to the completion of the project 
and are proper original costs. 

63. That engineering salaries and fees total¬ 
ling $54,636.73 are proper capital items and Petitioners are 
entitled to include them in their rate base. 

64. That Petitioners have properly deter¬ 
mined the nature of the promotion expenses in the amount 
of $29,601.59 and the said expenses are properly includible 
in Petitioners’ rate base. 

65. That Petitioners are entitled to correct 
their books of account by charging $37,063.98 to plant ac¬ 
count. 

I 

66. That the sale price of the bonds and stcJcks 
of Susquehanna Power and Susquehanna Properties Com¬ 
panies in 1912 is not evidence as to their value in 1908. 

67. That the proper original cost of the la^tds 
acquired by McCall Company from Harlow-McGaw ^nd 
Willson and Witmer was $119,940.20 less than the fair value 
thereof as found by the Commission in 1930. 


68. That Petitioners can properly transfer the 
amount of $119,940.20 from electric plant land account to 
surplus. 

69. That it was proper for Petitioners to 
capitalize the amount of $49,754.97 as representing proper 
experimental costs incurred from 1913 to 1921 in connec¬ 
tion with the perfecting of a system of dashboards to be 
used on the crest of the dam for the purpose of providing 
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additional head which in turn, would permit the genera¬ 
tion of additional electricity. 

70. That experiments in the use of dashboards 
properly covered the period from 1911 to 1921 before the 
use of said dashboards had been substantially perfected 
and Petitioners' costs as to this experimental period are a 
proper part of their rate base. 

71. That it was proper for Petitioners to 
capitalize and include in their rate base the sum of 
$209,134.30 representing proper acquisition costs, cost of 
establishing gauges, cost of property acquired from the 
Baltimore Electro Alloys Company and acquisition costs 
of property described as the Boyd Mill tract. 

72. That acquisition expenses and necessary 
legal and engineering services totalling $171,134.28 repre¬ 
sent proper original cost and are properly includible in 
Petitioners’ rate base. 

73. That Petitioners have identided the items 
in connection with the acquisition expenses and necessary 
legal and engineering studies in the amount of $171,134.28. 

74. That the amount of $12,420.77 is a proper 
capital item and is properly includible in Petitioners’ rate 
base. Said amount relates to the establishment of gauges 
up river from the Holtwood pond. 

75. That the item of $24,151.83 represents the 
cost of property acquired by Petitioners from the Balti¬ 
more Electro Alloys Company and is a proper item to be 
included as original cost in Petitioners’ rate base. 

76. That the property acquired by Petitioners 
from Baltimore Electro Alloys Company was first devoted 
to public service when acquired by Petitioners. 

77. That the meaning of the phrase “devoted 
to public service” is the setting aside for public use. 
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78. That the item of $1,427.42 represent^ ex¬ 
penses in defense of title to land described as the Boyd Mill 
tract charged in error to operating expenses when incurred 
and is properly includible by Petitioners in their rate tlase. 

79. That every expenditure made by peti¬ 
tioners must be assumed to have been made with the exer¬ 
cise of sound reasonable judgment unless the contrary is 
shown by the evidence and the contrary has not been shown 
by the evidence in this case. 

80. That Petitioners witness Bortner was on 

several occasions offered for cross-examination at the hear¬ 
ing and counsel for the Commission refused to cross-exam¬ 
ine this witness. j 

81. The amount of $39,301.46 properly repre¬ 

sents legal and engineering fees incurred by Petitioners 
in defending their title to land and water rights located 
below the dam and powerhouse. i 

82. That the amount of $39,301.46 represents 
proper original cost and should be allowed in Petitioners’ 
rate base. 

83. That the amounts of $12,459.23 and 

$5,668.48 represent costs incurred by Petitioners in connec¬ 
tion with the construction of a transmission line from Hblt- 
w r ood to Lancaster, Pennsylvania, and the construction of 
the Takoma Park Substation, both of which facilities ^re 
used in rendering service to the public. 

84. That the amounts of $12,459.23 and 

$5,668.48 are properly includible in Petitioners’ rate b^se. 

85. That unless Petitioners are permitted to 
include the amounts of $12,459.23 and $5,668.48 in thjeir 
rate base as proper original cost the consumers will enjoy 
the benefits arising from the use of property without pay¬ 
ment of any kind therefor. 

86. That the amount of $13,033.04 represents 
materials and supplies unaccounted for during construction 
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and is a proper capital item and properly includible in Peti¬ 
tioners ’ rate base. 

87. That the amount of $130.99 represents 
cash unaccounted for during the construction period and 
is a proper item of original cost to be included in Peti¬ 
tioners’ rate base. 

88. That the item of $6,621.85 properly in¬ 
cludes miscellaneous administrative expenses, including 
legal fees, New York City and state taxes, salaries, printing 
and stationery, etc. incurred in the formation, operation 
and dissolution of the Susquehanna Contracting Company. 

89. That the item of $6,621.85 represents 
proper original cost and is properly includible in Peti¬ 
tioners’ rate base. 

90. That $50,194.73 represents the cost of 
supervisory engineering services furnished by Petitioners 
during the years 1922 to 1924 in the construction of the 
Holtwood Power Company steam station and represents 
proper original cost and is properly includible in the Peti¬ 
tioners’ rate base. 

91. That $17,875.34 represents money ex¬ 
pended for legal fees and supervisory expenses in connec¬ 
tion with the formation of Holtwood Power Co. and is prop¬ 
erly includible in Petitioners ’ rate base. 

92. That the item of $3,595.95 represents ex¬ 
penditures incurred by Petitioners in the construction of 
unused tower foundations and is proper original cost and 
properly included in Petitioners’ rate base. 

93. That the Commission cannot substitute its 
judgment for that of management. 

94. That $96,116.84 represents physical items 
of property which were originally charged in error to 
operating expenses or depreciation reserve on Petitioners’ 
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books and the Commission is without power to prevent 
Petitioners from correcting their books to accurately re¬ 
flect the cost of their property. 

95. That the sum of $96,116-84 represents 
proper original cost and is properly includible in Peti¬ 
tioners’ rate base. 

96. That $1,400.00 represents a contribution 
by Petitioners to the trustees of the Holtwood Presbyterian 
Church for the purpose of assisting said trustees to con¬ 
struct a church on land owned by Petitioners and repre¬ 
sents proper original cost and should be included in Peti¬ 
tioners’ rate base. 

97. That $6,132.41 represents the cost of ex¬ 
periments made by Petitioners to determine the question 
of the economy of using river coal for steam generation of 
electricity, represents proper original costs and shoulc| be 
included in the Petitioners’ rate base. 

98. That $77,918.28 represents the amount of 
property held by Petitioners for future use and is properly 
includible in Petitioners’ rate base as proper original cost. 

99. That the sum of $237,361.79 represents 
construction work in progress and is properly includible in 
Petitioners’ rate base as of December 31,1945. 

I 

100. That the undisputed amount of construc¬ 
tion work in progress as of December 31, 1945 which \^as 
in service as of December 31, 1946 was $110,676.08. 

101. That there is no duplication in connec¬ 
tion with the inclusion by Petitioners of uncompleted con¬ 
struction work in progress in the rate base because Peti¬ 
tioners have not capitalized interest on any of the jobs in 
progress amounting to $126,685.71. 

102. That where the use to which property is 
to be put is definite and the time of use is specified it should 
be included in the rate base as property held for future dse. 
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103. That Petitioners are entitled to capitalize 
a total of $3,476,859.81, disallowed by the Commission, as 
representing proper original cost and said amount is prop¬ 
erly includible in their rate base. 

104. That the rate base of Petitioners as com¬ 
puted and determined by the Commission is less than the 
“net investment” of the Petitioners in their project as the 
term “net investment” is defined in Section 3 (13) of Part 
I of the Federal Power Act. 

105. That the Petitioners’ rate base as com¬ 
puted by the Commission has not been determined in ac¬ 
cordance with the terms and provisions of the Federal 
Power Act but in violation thereof. 

106. That the term “net investment” as de¬ 
fined in Section 3 (13) of the Act means “the actual legiti¬ 
mate original cost thereof (the project) as defined and in¬ 
terpreted in the ‘classification of investment in road and 
equipment of steam roads, issue of 1914, Interstate Com¬ 
merce Commission’, plus similar costs of additions thereto 
and betterments thereof, minus the sum of the following 
items properly allocated thereto, if and to the extent that 
such items have been accumulated during the period of the 
license from earnings in excess of a fair return on such 
investment: (a) Unappropriated surplus, (b) aggregate 
credit balances of current depreciation accounts, and (c) 
aggregate appropriations of surplus or income held in 
amortization, sinking fund, or similar reserves, or expended 
for additions or betterments or used for the purposes for 
which such reserves were created.” The term “net invest¬ 
ment” as used by the Commission in its Opinion and its 
“Order Reducing Rates” is not “net investment” as de¬ 
fined in Section 3 (13) of the Federal Power Act. 

107. That there is no evidence upon which the 
Commission could find that any deduction of depreciation 
reserve, or other deduction, should be made in the deter¬ 
mination of net investment in Petitioners’ property. 
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(64) Petitioners herein object to and seek rehear¬ 
ing of the following portions of the Commission’s Opihion 
No. 173 relating to depreciation and net investment in Peti¬ 
tioners’ property, on the grounds that the Commission 
erroneously decided each and all of the following state¬ 
ments, matters, findings and conclusions of law and eilred 
with respect thereto in that said statements, matters, find¬ 
ings and conclusions of law are not supported by substan¬ 
tial evidence, are contrary to the substantial evidence, con¬ 
trary to law, the Federal Power Act and deprive Peti¬ 
tioners of property without due process of law in violation 
of the Fifth Amendment to the Constitution of the United 
States: 

1. That Petitioners contend that accrued [de¬ 
preciation in their properties at the end of 1945 amounted 
to $6,000,000. (page 113) 

2. That Petitioners’ method of determining 
actual depreciation was largely by the observation process, 
(page 113) 

3. That the Staff estimated accrued deprecia¬ 
tion on the age-life straight-line basis, (page 113) 

4. That the Staff made an estimate of fhe 

service lives of the various classes of plant of Petitioners, 
(page 113) | 

5. That the Staff made a proper computation 
of depreciation reserve or reserve requirement, (page 1^3) 

6. That the Staff’s method of determining de¬ 

preciation reserve or the reserve requirement represents 
the proper measure of determining accrued depreciation, 
(page 113) j 

7. That the agreement in total by Petitioners 
witnesses Gunn and Uhl should not be construed as an 
agreement as to details or to procedures, (page 114) 

8. That it was only by the sheerest of coin¬ 
cidences that the determination of Petitioners witnesses 

i 
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Uhl and Gunn approximated one another so closely, (page 

114) 

9. That the Petitioners witnesses Gunn and 
Uhl disagreed in major respects, (page 114) 

10. That over 50% of Petitioners witness 
Gunn’s estimate for depreciation in accessory electric 
equipment represented obsolescence whereas only 15% of 
Petitioners witness Uhl’s estimate came within that 
category, (page 114) 

11. That Petitioners witness Gunn stated that 
he did not use service lives as in his opinion the results 
obtained thereby would bear no relation to existing depre¬ 
ciation except by coincidence, even if a series of adjust¬ 
ments were made from time to time until life expired, 
(page 115) 

12. That Petitioners witness Gunn was very 
uncertain and indefinite as to what weight he gave to a 
time discount factor, (page 115) 

13. That Petitioners witness Gunn’s use of a 
time discount factor apparently related to a consideration 
of life expectancy over a possible range of years, (page 

115) 

14. That Petitioners witness Gunn assumed 
that depreciation in Petitioners ’ property would proceed at 
a certain rate, (page 115) 

15. That Petitioners witness Gunn stated he 
could not make an accurate determination of depreciation 
without the use of a time discount factor, (page 115) 

16. That Petitioners witness Gunn’s deter¬ 
mination of economic disadvantage produced a result de¬ 
pendent upon price levels through the effect of prices on 
current operating expenses of existing property and as¬ 
sumed operating expenses and capital costs of alternative 
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17. That all of Petitioners witness Gunn’s 
studies as to depreciation involved the exercise of judg¬ 
ment without factual basis, (pages 115, 116) 

18. That Petitioners witness Gunn speculated 

as to what would be the cost of building and operating Sub¬ 
stitute plants, (page 116) | 

19. That Petitioners witness Gunn obtained 
carrying charges by use of a factor developed twenty years 
ago which he did not check for adaptability for current 
use and which contained an element of return not appro¬ 
priate in this proceeding, and an element of depreciation 
in no way related to his own method of determining depre¬ 
ciation. (page 116) 

20. That Petitioners witness Gunn’s studies 
contained supposititious operating and maintenance Sav- 
ings. (page 116) 

21. That Petitioners witness Gunn assumejd a 
value of power and energy losses that might be savedj by 
modernization of substations, (page 116) 

22. That the studies or testimony of Peti¬ 
tioners witness Gunn had 11 all of the speculation and faults 
of reproduction new”, (page 116) 

23. That Petitioners witness Gunn’s judg¬ 
ment of depreciation is compromised by the use of a 
vaguely defined and vaguely used time discount factor, 
(page 116) 

24. That Petitioners witness Gunn’s deter¬ 
minations are too speculative to be of real assistance to 
the Commission in determining accrued depreciation, 
(page 116) 

25. That Petitioners witness Uhl’s determina¬ 
tion of depreciation actually represented only deferred 
maintenance, (page 116) 
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26. That Petitioners witnesses Gunn and Uhl 
used essentials of a service life calculation to obtain an 
estimate of the deferred maintenance and depreciation, 
(page 117) 

27. That Petitioners witness Uhl gave no real 
consideration to obsolescence, (page 117) 

28. That it is nowhere apparent in the evi¬ 
dence what consideration Petitioners witness Uhl gave to 
depreciation existing due to deterioration that could not be 
found by visual examination, (pages 117, 118) 

29. That it is obvious that Petitioners witness 
Uhl gave principal consideration and weight to the physical 
condition of the property as he found it. (page 118) 

30. That both Petitioners witnesses, Gunn and 
Uhl, determined their so-called actual depreciation by the 
observation process, (page 118) 

31. That Petitioners witness Gunn endeav¬ 
ored to create the impression that his was a scientific study 
through generalizations and technical descriptions, (page 
118) 

32. That Petitioners witness Gunn stated that 
the $1,500,000 was merely a provision for some kind of con¬ 
tingency in the future, (page 118) 

33. That Petitioners method of determining 
depreciation was “observed depreciation”, (page 118) 

34. That prior decisions of the Commission 
are an indication that Petitioners’ method of determining 
depreciation is unlawful or improper, (page 118) 

35. That the record in this case shows that 
Petitioners’ method of determining depreciation cannot be 
accepted as a measure of accrued depreciation for rate base 
purposes, (page 118) 

36. That the decision in the Safe Harbor 
Water Power Corporation case indicates in some way that 
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| 

Petitioners ’ method of determining depreciation in this 
case is unlawful or improper, (page 118) 

37. That the Safe Harbor Water Power (Cor¬ 

poration case decided by this Commission is a precedent 
for this case, (page 118) | 

38. That the Safe Harbor Water Power Cor¬ 
poration case heretofore decided by this Commission cor¬ 
rectly decides the issues therein determined, (page 11$) 

39. That Petitioners witnesses determined de¬ 
preciation in Petitioners’ property wholly by visual inspec¬ 
tion. (page 118) 

40. That Commission Staff determined ac¬ 
crued depreciation, (page 119) 

41. That Petitioners have employed a method 
in computing annual depreciation expense similar to the 
Staff’s method of determining accrued depreciation by the 
use of straight-line, age-life method in this case, (page 
119) 

42. That since 1931 amounts of depreciation 
expense accrued in Petitioners’ books have been collected 
from customers, (page 119) 

43. That most of Petitioners’ reserve was 
built up by accruals for which Petitioners were specifically 
reimbursed under the purported Agreement of June 1, lS}31. 
(page 119) 

44. That Petitioners’ use of service lives! in 
computing annual depreciation expense for accounting pur¬ 
poses is evidence in and of itself of the existence of acthal 
depreciation, (page 119) 


45. That Commission Staff properly deter¬ 
mined service lives of the various units or classes of Peti¬ 
tioners’ property, (page 119) 

46. That Commission Staff witnesses esti¬ 
mated service lives, (page 119) 
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47. That Commission Staff witnesses made a 
field examination or study of Petitioners’ operation, in¬ 
spection, maintenance and trouble reports in considering 
functional (economic) as well as physical causes of plant 
retirement, (page 119) 

48. That Petitioners did not offer any evi¬ 
dence in respect to service lives, (page 119) 

49. That the service life assumptions (esti¬ 
mates) of the Staff are reasonable and that they should be 
approved, (page 119) 

50. That the Commission or its Staff made a 
determination of service lives, (page 119) 

51. That the Commission Staff witnesses 
made a proper determination of depreciation reserve (re¬ 
serve requirement), (page 119) 

52. That the reserve requirement assumed 
(estimated) by Commission Staff witnesses represented 
that part of the service life of Petitioners’ property which 
had expired or in other words, which related to the past, 
(pages 119, 120) 

53. That Commission Staff witnesses’ method 
of determining depreciation reserve was substantially the 
same as that employed by Petitioners in their accounts 
since they inaugurated depreciation accounting, (page 
120 ) 

54. That a method of accounting for deprecia¬ 
tion in and of itself is evidence of depreciation, (page 120) 

55. That the Staff of the Commission prop¬ 
erly determined Petitioners ’ reserve requirement as of De¬ 
cember 31, 1945 in the amount of $8,408,373. (page 120) 

56. That the book reserve of Petitioners was 
somewhat higher than the reserve requirement, (page 
120 ) 
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57. That the difference between Petitioners ’ 
book reserve and actual depreciation is represented byj the 
fact that the book reserve contains allowances for resurfac¬ 
ing the dam and a few other deferred maintenance ittems 
not included in the Staff’s estimates, (page 120) 

58. That it is now well established that de¬ 
preciation expense and accrued depreciation should be de¬ 
termined by the same method in order to do justice to :rate 
payers and the company alike, (page 120) 

59. That Petitioners used dual standard^ in 
determining accrued depreciation or depreciation expanse 
which inevitably resulted in injustice, (page 120) 

1 

60. That Petitioners’ method of determining 
depreciation was by “observed depreciation”, (page l!20) 

61. That the straight-line method is now the 
generally accepted method of computing actual deprecia¬ 
tion. (page 120) 

62. That the issues in the Safe Harbor ctase 
are the same as the issues in this case, (page 120) 

63. That the Safe Harbor case heretofore de¬ 
cided by the Commission properly decides the issues con¬ 
tained therein, (page 120) 

64. That the procedure of the Commission 
Staff in determining depreciation expense and accrued de¬ 
preciation conformed to a well established precedent, 
(page 120) 

65. That Petitioners witness Uhl admitted 
that it is the practice to put a life upon such structures 
as concrete dams and that he would consider them ^tnd 
specifically, the Holtwood dam, as depreciable, (page 120) 

I 

66. That methods of accounting for deprecia¬ 
tion are in and of themselves evidence of actual accrued 
depreciation or actual annual depreciation expense, 
(page 121) 
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67. That Petitioners accrue amounts to the 
reserve for depreciation according to the straight-line 
method, (page 121) 

68. That the evidence offered by the Com¬ 
mission Staff in this proceeding as to how certain electric 
companies treat mass concrete dams furnishes a basis for 
concluding that Petitioners’ concrete dam is depreciable, 
(page 121) 

69. That the plant items of the electric com¬ 
panies referred to by Commission Staff in the record are 
comparable to Petitioners’ plant, (page 121) 

70. That “such plant items as are mentioned 
above have a limited service life and are properly subject 
to depreciation allowances in order to prevent the impair¬ 
ment of capital”, (page 121) 

71. That there is a general practice of treat¬ 
ing long life properties such as mass concrete in dams as 
depreciable, (page 121) 

72. That the treating of the property which 
Petitioners claim as non-depreciable as depreciable prop¬ 
erty is clearly correct, (page 121) 

73. That Petitioners’ proposal to treat cer¬ 
tain items of property as non-depreciable is a novel treat¬ 
ment and is not sound from either the financial or regula¬ 
tory viewpoint, (page 121) 

74. That “Upon a consideration of all the 
evidence it is found that reasonable and proper composite 
service lives for the steam, hydraulic, transmission and 
general plant classifications are 42, 69, 57 and 35 years, 
respectively, with corresponding annual depreciation rates 
of 2.38%, 1.45%, 1.75%, and 2.86%”. (page 121) 

75. That the average accrued depreciation in 
Petitioners’ property for the year 1946 was $9,001,873. 
(page 121) 


I 
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76. That Petitioners “witness Gunn derived 
his estimate of the adequate annual allowance of $400,000 
by applying to the 1945 book allowance for depreciation, 
$574,245, the ratio of his determination of the proper 're¬ 
serve at the end of 1945, $6,000,000, to the December '31, 
1945 book balance in the depreciation reserve, $8,976,358, 
and increasing the result to $400,000 after consideration 
of several intangible counteracting factors”, (page 122) 

77. That Petitioners witness Gunn’s recom¬ 
mendation of $400,000 is upon the straight-line ba$is. 
(page 122) 

78. That Petitioners witness Gunn assumed a 
straight-line basis of accumulation in his determinations 
of depreciation, (page 122) 

79. That Petitioners witness Gunn included 
no allowance for obsolescence in his $400,000 annual allow¬ 
ance for depreciation, (page 122) 

80. That Petitioners witness Gunn’s deriva¬ 
tion of the $400,000 annual allowance can only be sustained 
by validation of his use of the ratio of his determination 
of the reserve requirement to the book reserve, (pa^e 
123) 

81. That Petitioners witness Gunn’s deter¬ 
mination of the reserve requirement cannot be accepted, 
(page 123) 

82. That no basis exists for accepting Peti¬ 
tioners witness Gunn’s determination of annual allowance 
for depreciation, (page 123) 

83. That procedures followed by Petitioners 
witness Gunn were impractical or unsound, (page 123) 

84. That Petitioners witness Gunn’s $400,000 

recommended annual allowance would be inadequate to re¬ 
turn the investment in presently owned depreciable prop¬ 
erty to Petitioners over the service lives of such property, 
(page 123) | 
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85. That Petitioners witness Gunn’s 2^% of 
depreciation to be applied to additions is excessive, (page 
123) 

86. That the fact that Petitioners witness 
Gunn’s annual allowance for depreciation and determina¬ 
tion of accrued depreciation would result in a fair allow¬ 
ance over a period of years is the result of accident rather 
than sound practices, (page 123) 

87. That the Staff’s computation of annual al¬ 
lowance conformed to standard practice, (page 123) 

88. That the depreciation rates assumed by 
the Commission Staff witnesses are proper, (page 123) 

89. That Commission Staff witnesses were cor¬ 
rect in applying the depreciation rates found by the Com¬ 
mission to be proper here to the average of the appropriate 
plant balances for the year, (page 123) 

90. That the proper annual allowance for the 
year 1946 is $467,701. (page 123) 

91. That Petitioners witness Doran’s testi¬ 
mony is the only evidence in the support of their contention 
that their rate base should be undepreciated, (page 124) 

92. That the use of the sinking-fund method 
with a rate of interest applicable to the sinking fund, lower 
than the rate of return allowed on the investment, has the 
effect of not crediting the consumer with the full amount of 
the investment which is repaid by him in the form of de¬ 
preciation expense, (page 124) 

93. That depreciation expense represents a re¬ 
payment of investment by the consumers, (page 124) 

94. That Petitioners witness Doran’s conten¬ 
tion as to the validity of an undepreciated rate base is that 
the reserve investment is “an actual fund”, (page 125) 
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95. That Petitioners witness Doran’s testi¬ 
mony is fallacious, (page 125) 


96. That depreciation reserve assets do ndt in 
fact or theory constitute a trust fund, (page 125) 

97. That funds coming into the possession of 
a utility through allowance of depreciation expense belong 
to the utility absolutely and may be used for all purposes, 
(page 125) 

98. That funds coming into the hands of the 
utility through allowance of depreciation expense caii be 
used to pay off all debts, (page 125) 

99. That if assets reflected by the depreciation 
reserve are invested in stocks and bonds, rate regulation 
does not take them into account, (page 125) 

100. That Petitioners witness Dorau’s tyiist 
fund analogy is strained, (page 125) 


101. That accrued depreciation represents 
“that part of the cost of plant which relates to the past— 
expired service life”, (page 125) 


102. That if accrued depreciation is not de¬ 
ducted in determining rate base a “cost of past operations 
becomes the basis for a continuing charge”, (page 125) 

103. That there are equitable grounds for de¬ 
ducting accrued depreciation from cost to determine Pe¬ 
titioners’ rate base, (page 126) 

104. That consumers pay for plant consump¬ 
tion. (page 126) 

I 

105. That “ it is just as inequitable to charge a 
return on the amount reimbursed as it would be to charge 
a return on the cost of coal consumed in a previous y^ar 
and duly recovered in operating expenses”, (page 126) 

106. That the results of Petitioners witnesses’ 
computations “do not constitute a valid argument, per $e, 
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against the straight-line method and the employment of a 
depreciated rate base”. (page 126) 

107. That the use of the sinking-fund method 
■would postpone recoupment of a high portion of Petition¬ 
ers ’ investment to the remote time when the properties are 
old, maintenance high and obsolescence a greater hazard, 
(page 126) 

108. That “this would entail greater financial 
risks and might result in serious capital impairment”, 
(page 126) 

109. That the Safe Harbor Water Power Cor¬ 
poration case hereinbefore decided by the Commission cor¬ 
rectly determines the issues raised therein, (page 126) 

110. That the Safe Harbor Water Power Cor¬ 
poration case is a precedent for the instant use. (page 
126) 

111. That the record in this proceeding does 
not alter what was said by the Commission in the case of 
Safe Harbor Water Power Corporation, (page 126) 

112. That the use of a depreciated rate base 
in this proceeding is proper, (page 127) 

113. That Petitioners’ book reserve approxi¬ 
mates a proper reserve requirement, (page 127) 

114. That a reserve requirement as computed 
by the Staff represents a proper reserve, (page 127) 

115. That the book reserve of Petitioners 
should be deducted as a measure of accrued depreciation in 
Petitioners ’ property, (page 127) 

116. That Petitioners’ book reserve is only 
slightly higher than its reserve requirement, and even the 
excess represents payment to Penn Water by its customers 
for deferred maintenance, (page 127) 

117. That “we find that from Respondents’ 
(Petitioners) average investment in plant for 1946, 
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$33,126,585, the reserve for depreciation, averaged for the 
year $9,001,873, should be deducted in arriving at the 1946 
rate base”, (page 127) 

Whenever in the Opinion or “Order Reducing Rates’’ 
in this case the Commission has adopted or referred to jthe 
record or Opinion No. 143 in the case of Safe Harbor W^ter 
Power Corporation, Docket IT-5914, Petitioners adopt hnd 
make a part hereof all of the points set forth in the appli¬ 
cation for rehearing in that case filed with the Commission 
on December 4,1946. 

(65) Petitioners herein object to and seek rehear¬ 
ing of Opinion No. 173 of the Commission because of its 
failure to find the following facts and make the following 
conclusions of law, said failure to find the following fajcts 
being contrary to the substantial evidence in the record ind 
the failure to determine the following conclusions of law 
being contrary to law, the Federal Power Act and results 
in depriving Petitioners of their property without due proc¬ 
ess of law in violation of the Fifth Amendment to the Con¬ 
stitution of the United States: 

1. That the accrued depreciation in Petition¬ 
ers ’ property amounted to approximately $4,500,000 as of 
December 31, 1945 and an adequate depreciation reserve 
as of the same date amounted to $6,000,000. 

2. That the testimony of Petitioners witnesses 
Gunn and Uhl was based upon comprehensive engineering 
and economic studies of Petitioners’ property and is sub¬ 
stantial, uncontradicted evidence as to the proper amount of 
actual depreciation on December 31,1945. 

3. That Staff witness Roland was incompetent 
to determine service lives of Petitioners’ property and Ifis 
testimony and exhibits should be rejected. 

4. That the service lives assigned to Petition¬ 
ers ’ properties by Commission Staff are arbitrary and un¬ 
supported by substantial evidence. 




312 


Exhibit E to Petition for Review 


5. That property is non-depreciable when 
there are no causes, physical or non-physical, in current op¬ 
eration which will bring about its retirement and when the 
property will continue in use, substantially unchanged, as 
long as the enterprise exists. 

6. That the following property of Petitioners 
is properly classified as non-depreciable: the forebay ramp, 
the mass concrete in the dam and tailrace deflection wall, 
and the excavation for the tailrace, dam and powerhouse. 

7. That if the forebay ramp, the mass concrete 
in the dam and tailrace deflection wall, the excavation for 
the tailrace, dam and powerhouse are classified as depre¬ 
ciable and assigned the Staff’s recommended lives, it will 
result in the accumulation of a grossly excessive reserve 
for depreciation. 

8. That the service lives used by the Staff were 
erroneous and the amount of the depreciation determined 
thereby is erroneous. 

9. That the use of the straight-line method of 
depreciation with the service lives recommended by Com¬ 
mission Staff is not proper and deprives Petitioners of 
property without due process of law and results in a method 
which is unlawful, unjust and discriminatory to Petitioners. 

10. That the actual depreciation in Petition¬ 
ers’ property should as a matter of law and can as a mat¬ 
ter of fact be determined by comprehensive engineering and 
economic studies of such property based upon the same 
principles that govern the installation and retirement of 
property. 

11. That Petitioners witnesses Gunn and Uhl 
possess the necessary qualifications to make such engineer¬ 
ing and economic studies to determine actual depreciation in 
Petitioners’ property and said witnesses employed proper 
methods in their studies. 
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I 

12. That a determination of actual deprecia¬ 
tion, proper reserve balance and the annual allowance for 
Petitioners’ property, simply by accounting methods, is un¬ 
sound and must yield to the facts developed by comprehen¬ 
sive engineering and economic studies of such property 
made by Petitioners ’ witnesses. 

13. That depreciation is the loss of service 
value which is manifested in property because it is prop¬ 
erty which depreciates, not the money which has been used 
to acquire property, nor the accounts in which it is re¬ 
corded. 

14. That depreciation is factual in nature and 
occurs at the time and to the extent of the incidence and 
progression of its causes. 

15. That depreciation does not occur by rea¬ 

son of the mere expiration of time, nor in the absencd of 
causes actually operating to bring about the retirement of 
property. j 

16. That depreciation, as applied to eleciric 

plant of Petitioners, means the loss in service value not re¬ 
stored by current maintenance, incurred in connection with 
the consumption or prospective retirement of electric plant 
in the course of service from causes which are known to be 
in current operation and against which the utility is not 
protected by insurance. Among the causes to be given con¬ 
sideration are wear and tear, decay, action of the elements, 
inadequacy, obsolescence, changes in the art, changes in de¬ 
mand and requirements of public authorities. j 

17. That a study by competent persons of ihe 

effect of causes of depreciation is essential, to determine ^he 
proper amount of the depreciation reserve as well as a 
proper annual allowance for Petitioners’ property. j 

18. That it is correct to determine physical 
depreciation through a comparison of the property uncjer 
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consideration with the condition of the property when new 
and also with its condition when it will he replaced. 

19. That it is correct to determine economic 
depreciation through a comparison of the property under 
consideration with the most economical practical property 
that will give the same quantity and quality of service. 

20. That the size of the depreciation reserve 
should be governed by the amount of depreciation actually 
existing in the property. 

21. That the size of the depreciation reserve 
should be greater than the depreciation existing in the 
property by an adequate factor of safety to cover unfore¬ 
seen contingencies. 

22. That Commission Staff, in its use of the 
straight-line method of computing depreciation erroneously 
assumes that actual depreciation occurs in equal annual 
amounts. 

23. That Staff witness Roland fixed service 
lives of Petitioners’ property as a result of speculation, and 
guesswork, and his service lives must be rejected. 

24. That the inspection of Petitioners’ prop¬ 
erty and records by Staff witness Roland was cursory and 
wholly inadequate for the purpose of accurately determin¬ 
ing depreciation in Petitioners’ property or a proper annual 
allowance. 

25. That the so-called life tables of other com¬ 
panies utilized by Staff witness Roland were clearly inap¬ 
plicable to Petitioners’ property which was recognized by 
hi m to be unique. 

26. That an adequate reserve for Petitioners’ 
property as of December 31,1945 was $6,000,000 rather than 
the adjusted book reserve for depreciation figure of 
$8,763,118. 
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27. That the annual charge for depreciation to 

he applied to Petitioners’ property at the present time 
should be $400,000 plus 2% % per annum applied to nei ad¬ 
ditions of depreciable property subsequent to Decembejr 31, 
1945. j 

28. That depreciation does not occur in equal 
annual amounts. 

29. That the annual allowance for deprecia¬ 
tion in Petitioners’ property should be so determined as 
to provide for large items of deferred maintenance. 

30. That the testimony and exhibits of Pe¬ 
titioners witness Gunn constitute substantial and uncontra¬ 
dicted evidence that the amount of $400,000 plus 2%% per 
annum on net additions of depreciable property subsequent 
to December 31,1945 is a fair and reasonable annual charge 
for depreciation in Petitioners’ property. 

31. That the straight-line method used by 
Commission Staff is based on assumed service lives wjiich 
are fundamentally erroneous and the annual charge for] de¬ 
preciation, based thereon, is also erroneous. 

32. That a fair and reasonable annual depre¬ 
ciation charge cannot be determined by an arbitrary chpice 
of accounting method. 

33. That it is necessary as a matter of lay to 
make thorough and exhaustive studies of actual deprecia¬ 
tion by qualified and experienced engineers to determine 
the proper charges to depreciation expense and Commission 
Staff witnesses failed to make such studies. 

i 

34. That Petitioners witness Gunn is a quali¬ 
fied and experienced engineer and his testimony and exhibit 
as to the proper annual depreciation charge for Petitioners ’ 
depreciable property constitute substantial and unconya- 
dicted evidence. 
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35. That an annual charge for depreciation of 
$467,781 for Petitioners’ depreciable property for the year 
1946, as well as similarly computed amounts for future 
years, is improper and unlawful. 

36. That the amount of annual depreciation 
allowance recommended by Commission Staff is the result 
of its witnesses arbitrarily applying an accounting formula 
unrelated to the actual facts of depreciation and is ex¬ 
cessive. 

37. That the purpose of accounting, including 
accounting for depreciation, is to record the facts and the 
legal effect of business transactions and occurrences; and 
accounting methods unrelated to the true facts determine 
nothing. 

38. That the facts as to actual depreciation 
should determine and control the accounting; and the ac¬ 
counting should not be permitted to distort the facts or their 
legal consequences. 

39. That Mr. Roland did not base his service 
lives for Petitioners’ property on the only factual basis 
available, i. e., actual existing depreciation. 

40. That Mr. Roland did not give proper con¬ 
sideration to the causes of depreciation in determining serv¬ 
ice lives for Petitioner. 

41. That the use of an equal annual charge for 
depreciation with a substantially risk-free credit or the 
sinking-fund method of accounting with an interest rate 
equal to that which is actually earnable from investments 
which are substantially risk-free, will not do any injustice 
to consumers, but, on the contrary will result in equality 
and justice to both consumers and investors. 

42. That the use of an equal annual charge for 
depreciation with a substantially risk-free credit or the 
sinking-fund method of accounting with an interest rate 
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equal to that which is actually earnable from investments 
which are substantially risk-free, will not result in th^ in¬ 
vestors earning more than a fair return on their investnient. 

43. That the use of an equal annual charge for 
depreciation with a rate of return credit or a sinking-ifund 
method of accounting for depreciation with an interest prate 
equal to the rate of return will discriminate against th^ in¬ 
vestors and in favor of the consumers and will be unfair, 
unjust, unreasonable and confiscatory to the investors. 

44. That Petitioners showed by substantial 
evidence that deduction of the reserve balance would result 
in a declining rate base and in a failure to earn the rate of 
return intended, and that the only circumstances uijider 
which the enterprise would actually earn the intended (fair 
rate of return are those in which an undepreciated rate 
base is employed in conjunction with a consumer credit on 
depreciation reserve balances equal to the income actually 
earned upon the investment of the assets reflected by such 
balance without added risks, hazards and uncertainties). 

45. That Petitioners have showed by substan¬ 
tial evidence that the regulatory procedure recommenjded 
by Commission Staff would result in a declining rate tyas’e 
and a failure of the enterprise to earn the intended (fair 
rate of return in the future. 

46. That under the straight-line method with 
a reserve balance deduction it is impossible for Petition¬ 
ers to earn a predetermined rate of return on their invest¬ 
ment unless the enterprise assumes additional risks, un¬ 
certainties and responsibilities in the employment of the 
funds generated by the reserve accrual and thus no prede¬ 
termined fair rate of return can actually be earned under 
this method. 

47. That there cannot be full employment of 
every dollar accrued for depreciation from the time of its 
accrual. 
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48. That the testimony of Staff witness Dunn 
must be rejected because his conclusions are erroneous and 
are based upon assumed service lives which in and of them¬ 
selves are fundamentally erroneous. 

49. That Commission Staff desiring to de¬ 
duct the greatest possible amount from Petitioners’ 
original cost to arrive at their rate base computed a 
composite rate of depreciation that w-ould result in a re¬ 
serve requirement of approximately the same amount as 
Petitioners’ excessive book reserve by dividing the total 
of the past accruals to the depreciation reserve by the 
total accumulated average annual balances of what the 
Staff considered depreciable electric plant. 

50. That Staff witness Roland was given by 
Commission’s accounting staff a predetermined average 
depreciation rate of 1.73%, for the purpose of designing 
a life table which would appear to justify that rate. 

51. That Commission Staff predetermined 
the average depreciation rate for Petitioners’ property 
which it desired prior to the time Staff -witness Roland be¬ 
gan his studies for the purpose of fixing service lives. 

52. That the determination of just and rea¬ 
sonable rates for Petitioners under Section 206 (a) of the 
Federal Powder Act requires the application of a fair utility 
rate of return to an undepreciated rate base. 

53. That a credit of 3% on a depreciation re¬ 
serve balance of $6,000,000 as of December 31, 1945 plus 
a credit of 3% on all subsequent net increases of the de¬ 
preciation reserve should be granted to Petitioners’ cus¬ 
tomers. 

54. That the use of a depreciated rate base 
would constitute a deprivation of Petitioners’ property 
-without due process of law in violation of the 5th Amend¬ 
ment of the Federal Constitution and the Federal Power 
Act. 
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55. That Petitioners, by virtue of their status 

as licensees, are entitled, whenever their rates and charges 
are regulated or controlled by the Federal Power Condmis- 
sion, to have such rates and charges regulated and con¬ 
trolled in accordance with the provisions of the Federal 
Power Act. Under the general provisions of licenses and 
the provisions of said Act, Petitioners are entitled to a 
fair return upon their “net investment” and their “nelt in¬ 
vestment” is: | 

I 

“the actual legitimate original cost thereof (the 
project) as defined and interpreted in the ‘classifica¬ 
tion of investment in road and equipment of st^am 
roads, issue of 1914, Interstate Commerce Commis¬ 
sion,’ plus similar costs of additions thereto and bet¬ 
terments thereof, minus the sum of the following items 
properly allocated thereto, if and to the extent that 
such items have been accumulated during the period 
of the license from earnings in excess of a fair retjurn 
on such investment: (a) Unappropriated surplus, (b) 
aggregate credit balances of current depreciation ac¬ 
counts, and (c) aggregate appropriations of surplus 
or income held in amortization, sinking fund, or similar 
reserves, or expended for additions or betterment^ or 
used for the purposes for which such reserves w[ere 
created.” 

The Petitioners’ “net investment” as determined by 
the Commission does not accord with and is contrary! to 
the statutory definition contained in Section 3 (13) of the 
Federal Power Act. 

56. That the use of an undepreciated rate base 
together with the granting of a credit of 3% to customers 
on an adequate depreciation reserve balance is fair and 
equitable to both investors in and customers of Petitioners. 

57. That the use of a depreciated rate b^se 
would illegally impose upon Petitioners’ investors the jre- 


i 
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sponsibility for the custody and management of the assets 
reflected by the depreciation reserve balance without com¬ 
pensation to the investors for this burden. 

58. That the assets accumulated from ad¬ 
vances by consumers for depreciation expense are not a 
return of capital to investors because they are not free 
assets but must be retained in the business and thus re¬ 
main devoted to public use. 

59. That the advances made with respect to 
depreciation do not constitute a return of the investment 
to the investors and in no real and economically meaning¬ 
ful sense do they even return the investment to the enter¬ 
prise because such funds are collected and retained for 
restricted purposes; in effect, the enterprise does not come 
into a full and unincumbered ownership of such assets 
until its rights in them have been matured by a retirement. 

60. That Petitioners’ investors are entitled to 
earn and receive a fair return upon the money prudently 
invested by them and used in rendering public service, un¬ 
til such time as their investment is returned to them as 
free capital. 

61. That it is the duty of Petitioners to render 
efficient, dependable and continuous service to the public 
until relieved of that obligation by proper regulatory au¬ 
thorities and the consumers have the obligation to pay the 
total cost thereof. 

62. That it is the duty of Petitioners to ac¬ 
cumulate and maintain an adequate depreciation reserve, 
the primary purpose of which is to enable Petitioners to 
maintain their plant in proper condition for efficient opera¬ 
tion. 

63. That it is the duty of Petitioners to retain 
within the business the assets reflected by the depreciation 
reserve and Petitioners may not return these assets to 
fheir investors as free capital. 
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64. That the nature of hydroelectric property 
employed in the public service requires the collection of 
large sums on account of depreciation long in advance of 
the time when they will be needed for the purposes yhich 
justified their collection. 

65. That Petitioners’ property is relatively 
static and is long lived, and abnormally large sums |must 
be collected on account of depreciation and held foif un¬ 
usually long periods with little or no opportunity tp in¬ 
vest with regularity such funds in utility property. 

66. That the assets reflected by the deprecia¬ 
tion reserve balance of a public utility must be held ip the 
enterprise to replace property retired and maintain] the 
integrity of the investment, and cannot legally be returned 
to the investors. 

67. That the measurement by engineering 

studies of actual existing depreciation is more accurate] and 
reliable than assumptions of service lives of Petitioners’ 
property and should govern and control the amount oij the 
depreciation reserve balance. j 

68. That the assets reflected by the deprecia¬ 

tion reserve balance remain devoted to the public service 
and are not free capital which can be returned by the com¬ 
pany to the investors. | 

69. That the net cost of the retention of the 

assets reflected by the depreciation reserve balance in a 
utility enterprise is an unavoidable part of the cost of the 
service and should be borne by the customers. | 

70. That the use of an undepreciated rate l}ase 

is proper since Petitioners are required to have an amqunt 
of assets in excess of capital stock, debts and other lia¬ 
bilities sufficient to equal the reserve for depreciation! or 
their capital will be impaired. j 

71. That the capital invested in Petitioner^ is 
not and cannot be returned to the investors until the regu- 
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latory authorities determine that such capital is no longer 
needed in the business and may be disinvested. 

72. That Petitioners’ investors are entitled to 
receive the utility rate of return upon their undepreciated 
investment for the reason that no part of it has been re¬ 
turned to them. 

73. That the customers of Petitioners are en¬ 
titled to receive the benefit of whatever return may be ob¬ 
tained from the investment of the assets reflected by the 
reserve for depreciation in securities which are substan¬ 
tially risk-free which return is deemed to be for the 
present 3%. 

74. That the requirement of a 3% credit to 
consumers, even though not actually earned on the reserve 
assets, furnishes the incentive and obligation for manage¬ 
ment to economically utilize such fund. 

75. That the net cost of the retention of the 
assets reflected by the depreciation reserve balance is 
measured by the difference between the utility rate of re¬ 
turn and the rate which is earnable on substantially risk¬ 
free capital. 

76. That part of the cost of service which 
arises from the retention in the enterprise of the assets 
reflected by the depreciation reserve balance should be 
borne by the consumers just as all other parts of the cost 
of service. 

77. That in computing the net cost of the re¬ 
tention of the assets reflected by the depreciation reserve 
balance, the consumers are entitled to a credit of no more 
than is actually earnable on substantially risk-free capital 
because they assume no risk and in the event of loss, the 
absolute and undivided responsibility for the loss must be 
borne by the investors. 

78. That the net cost to Petitioners of the cus¬ 
tody and management of the assets reflected by the reserve 
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for depreciation is a cost of rendering public utility service 
not substantially different from the recognition and allow¬ 
ance of the cost of necessary Working Capital and Ma¬ 
terials and Supplies. | 

79. That if by any regulatory procedure the 
consumers are allowed any greater reduction of the de¬ 
preciation burden such allowance can only be made at the 
expense of the investors who will either receive less thhn a 
fair return on their investment or will be compelled to 
assume additional risks, uncertainties and responsibilities 
for which they will not receive adequate compensation; 

80. That investment of assets reflected by the 
reserve for depreciation in government bonds would im¬ 
properly compel Petitioners to sustain a loss of income 
represented by the difference between a fair rate of retjurn 
for a public utility and the yield on such government boijids. 

81. That investment of the assets reflected by 
the reserve for depreciation in bonds of other companies 
would improperly impose upon Petitioners a loss of income 
represented by the differential between a fair rate of re¬ 
turn for a public utility and the yield on such bonds. 

82. That investment of the assets reflected by 

the reserve for depreciation in stocks of other companies 
would result in the investment of funds originally dedicated 
to public use in alien enterprises and ventures over which 
Petitioners would have no control. ' 

83. That investment of the assets reflected by 
the reserve for depreciation in stocks of other companies 
would impose upon Petitioners the risk of other enter¬ 
prises, which risks would be different and additional to 
that of operating Petitioners’ property. 

I 

84. That the investment of the assets reflected 
by the reserve for depreciation in retirement of Peti¬ 
tioners’ own bonds would improperly require Petitioners 
to lose the income derived from the employment of th$ir 
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capital represented by the difference between a fair rate of 
return for a public utility and the interest payable on their 
bonds. 

85. That a depreciated rate base is not ap¬ 
propriate when investment is the standard for rate base 
determination. 

86. That the historical practice of deducting 
actual depreciation in order to arrive at “fair value’’ does 
not warrant the deduction of actual depreciation from orig¬ 
inal cost in the instant case. 

87. That the deduction of the reserve for de¬ 
preciation from Petitioners’ original cost to determine the 
rate base illegally and inequitably relieves Petitioners ’ cus¬ 
tomers of the obligation to pay any return on that portion 
of the investment reflected by the reserve for depreciation. 

88. That the assumption of Commission Staff 
witnesses that the use of the straight-line method of ac¬ 
counting for depreciation necessarily requires the use of a 
depreciated rate base for the purpose of determining a fair 
return is without foundation. 

89. That the testimony and exhibits of Peti¬ 
tioners’ witness Dorau furnish substantial evidence which 
is controlling. 

90. That Petitioners’ witness Dorau has es¬ 
tablished that the deduction of the reserve balance from 
original cost in determining Petitioners’ rate base would 
result in a declining rate base and in a failure to earn the 
rate of return intended. 

91. That the straight-line method of comput¬ 
ing depreciation results in the retention in the enterprise 
of the largest amount of assets for the longest period of 
time and therefore results in the greatest total actual cost 
of the service. 

92. That if depreciation is to be deducted in 
determining a rate base, only the adequate reserve balance 
of $6,000,000 should be so deducted. 
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That the Petitioners seek rehearing of the Opinion and 
Order for the purpose of proving that the adjusted reserve 
balance of $9,240,628 as determined by the Commission as 
of December 31, 1946 was excessive when compared to | the 
total depreciable plant of $26,651,886 as of December 31, 
1946, resulting in a ratio of adjusted reserve balance to 
depreciable plant of 34.67%. That this ratio has became 
increasingly excessive as evidenced by the fact that as of 
December' 31, 1948 the adjusted reserve balance Was 
$10,258,925 and the total depreciable plant was $27,161,^28 
resulting in a ratio of adjusted reserve balance to de¬ 
preciable plant of 37.77% or an increase of approxi¬ 
mately 9%. | 


(66) Petitioners seek rehearing of the statement, 
findings, and conclusions on pages 132, 133, 138, and 141 of 
the Commission’s Opinion No. 173, which read as follows: 

“Upon a careful review of the extensive evidence 
of record in this proceeding which deals with the sub¬ 
ject of rate of return, and applying the principles cbn- 
trolling the determination of a proper rate for utilities 
as enunciated by the Supreme Court, it is found tha^; a 
rate of return of 5%% for Respondents is fair a(nd 
reasonable. ’ ’ 


“Respondents are very little subject to even the 
ordinary risks of an electric operating utility. Penn 
Water * # * possesses strong power contracts, and is 
in a very favorable financial position. The contract 
with Baltimore Company assures Respondents of a 
stabilized income on a basis prior even to the return 
of the holders of the common stock of Baltimore Com¬ 
pany. ’ ’ 

• • i 

“We find, therefore, that a rate of return of 5%%, 
applied to the rate base heretofore described 
($24,774,712 for 1946) is fair and reasonable. This rate 
of return which is based upon 3.17% for bonds and 
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5.21% for preferred stock, allows about 8.64% for com¬ 
mon stock and surplus, which is adequate. This return 
for equity, which takes into consideration cost of float¬ 
ing the stock accords greatest weight to the most recent 
data and allows for the upward trend in equity in¬ 
vestor requirements.” 

• • • 

That the fair return is $1,300,672. (page 141) 
on the grounds that: 

(a) A rate of return of 5%% does not ade¬ 
quately compensate Petitioners for existing hazards and 
risks including among others, damage from flood, ice and 
storms, the progress of other methods of electric genera¬ 
tion at lower cost thus presaging more competitive condi¬ 
tions, government competition, Petitioners’ lack of a terri¬ 
tory in which they enjoy a monopoly and the risks incident 
to variations in river flow; and 

(b) The return provided of $1,300,672 does 
not reasonably assure confidence in Petitioners’ financial 
soundness and is not adequate to assure Petitioners ’ ability 
to maintain their credit and to enable them to raise the cap¬ 
ital necessary for the discharge of their public duties; and 

(c) The return of $1,300,672 provided by the 
order is less than the return enjoyed by other invested 
capital in the same territory subject to corresponding risks 
and uncertainties; and 

(d) The Commission’s Order will result in 
depriving Petitioners of their property without due process 
of lav T , in violation of the Fifth Amendment to the Consti¬ 
tution of the United States; and 

(e) The statements, findings and conclusions 
are not supported by substantial evidence of record, are 
contrary to the substantial evidence of record and are con¬ 
trary to law and the Federal Power Act; and 
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(f) The Commission failed to find that 
is the fair and reasonable rate of return; and 

(g) The Commission failed to find that the!re¬ 
turn resulting from the 6 1 /o% fair rate of return applied to 
original cost undepreciated is the fair and reasonable re¬ 
turn; and 

(h) The Commission failed to find that ^he 
minimum fair return required by Petitioners, after appro¬ 
priate treatment for depreciation, is $2,270,000; and 

(i) The Commission failed to find that 9.25% 
is the capitalization rate of and is the proper and fair 
allowance for, return on the equity capital. 

(j) As stated in paragraph II (6) (c) abdve. 

(67) Petitioners seek rehearing of the statements, 
findings, and conclusions on pages 25, 26 and 133 of j;he 
Commission’s Opinion No. 173, as follows: 

That Petitioners’ evidence as to (1) reproduction 
cost, (2) the cost of a substitute plant and (3) origiiial 
cost stated in terms of the purchasing power of jthe 
dollar in 1945, was properly excluded and that sijich 
evidence is unnecessary and useless for rate mal^ng 
purposes and would not aid in the determination of jjist 
and reasonable rates, (pages 25, 26) 

« • * 

“The witness’ method involves the attempted in¬ 
jection of speculative reproduction cost through ihe 
back door, i. e., rate of return testimony. It cannot!be 
accepted. ’ ’ | 

on the grounds that: 

(a) The statements, findings, and conclusions 
are not supported by substantial evidence, are contrary to 
the substantial evidence and are contrary to law and the 
Federal Power Act; and 
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(b) The Commission’s failure to find that 
such evidence is admissible and is essential to the deter¬ 
mination of the proper rate base and the fair and reason¬ 
able return results in depriving Petitioners of a fair and 
reasonable return and of their property without due process 
of law. 

(68) Petitioners seek rehearing of the statements, 
findings, and conclusions made on pages 134 and 136 of the 
Commission’s Opinion No. 173, referring to Penn Water’s 
outstanding bonds, which read as follows: 

“The series of 1964, in the principal amount of 
$10,900,000, offered in 1939, was issued at a premium 
and on a yield basis of 3.02% and at a cost rate to 
maturity of 3.20%. The series of 1970, in the principal 
amount of $10,962,000, offered in 1940, was issued at 
a premium and on a yield basis of 3% and at a cost 
rate of 3.14%.” 

• * * 

“Accordingly, we find that Respondent Penn 
Water’s cost of bond money for purposes of this rate 
proceeding is 3.17% * * 

on the grounds that: 

(a) The statements, findings, and conclusions 
are not supported by substantial evidence of record and 
are contrary to the substantial evidence of record; and 

(b) The Commission failed to find that the 
cost rates of the 1964 series and 1970 series are 3.21% and 
3.83%, respectively, and that the cost of bond money to 
Penn Water for the purpose of this proceeding is 3.505%. 

(69) Petitioners seek rehearing of the statements, 
findings, and conclusions on page 138 of the Commission’s 
Opinion No. 173, which read as follows: 

“As of December 31, 1946, and subsequent to the 
adjustment to surplus which is required in the finding 
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and order herein, Respondents’ capitalization consists 
of 58.19% outstanding debt in the amount of 
$20,313,000, 6.10% cumulative preferred stock (no t’ar) 
in the book amount of $2,130,895.50, and 35.71% Com¬ 
mon stock in the stated amount of $10,868,312.50 With 
a surplus of $1,598,812.18.” 

on the grounds that: 

(a) The statements, findings, and conclusions 
are not supported by substantial evidence of record and 
are contrary to the substantial evidence of record; anq 

(b) The adjustment to surplus is contrariy to 
law, is not supported by substantial evidence of record and 
is contrary to the substantial evidence of record; and j 

(c) The Commission failed to find that Peti¬ 
tioners’ capitalization consists of 52% outstanding debt, 
5.4% cumulative preferred stock (no par) and 42.6% com¬ 
mon stock and surplus. 

III. The Commission’s statements, findings, and Con¬ 
clusions in its 4 ‘Order Reducing Rates”, issued January 
5, 1949, as referred to below are contrary to the evidejnce, 
are unsupported by any substantial evidence, unsup¬ 
ported by adequate subsidiary findings, are unlawful,! er¬ 
roneous, arbitrary, capricious, and unconstitutional and 
operate to deprive Petitioners of their property without 
due process of law, in violation of the Fifth Amendment to 
the Constitution of the United States, and result in an ex¬ 
ercise of authority in excess of statutory jurisdiction, au¬ 
thority, or limitations; and Petitioners seek rehearing on 
each and every one of the following purported finding^ on 
the grounds hereinafter stated: 

(1) Finding No. (1) on the grounds as stated in 
paragraph II (3) herein. 

(2) Finding No. (2), to the extent that it finds 
that Safe Harbor owns, operates, and maintains transmis- 
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sion facilities on the grounds that such statement is not 
supported by any substantial evidence and is contrary to 
the evidence. 

(3) Finding No. (5) on the grounds herein spe¬ 
cifically set forth in paragraphs I (6) (h), I (9), II (4), 
II (12), II (13), and II 04). 

(4) Finding No. (6) on the grounds herein spe¬ 
cifically set forth in paragraphs I (6) (a) (iii), I (6) (a) 
(iv), I (6) (b), I (6) (h), I (9), II (5), II (7), II (12), 
n (13), II (14), II (16), II (28). 

(5) Finding No. (7) on the grounds herein spe¬ 
cifically set forth in paragraphs I (6) (a) (iii), I (6) (a) 
(iv), I (6) (b), I (6) (h), I (9), II (5), II (6), II (12), 
II (13), II (14), II (16), II (17), n (20), n (25), II (26), 
II (27), II (28), II (58). 

(6) Finding No. (8) on the grounds herein spe¬ 
cifically set forth in paragraphs I (4), I (6) (h), I (9), 

II (4), II (5), II (6), II (7), II (11), II (12), II (13), 
II (14), II (15), II (19), II (57). 

(7) Finding No. (9) on the grounds herein spe¬ 
cifically set forth in paragraphs I (4), I (6) (h), I (9), 

II (4), II (5), II (6), II (7), II (11), II (12), 11(13), 
II (14), II (15), II (19), II (57). 

(8) Finding No. (10) on the grounds herein spe¬ 
cifically set forth in paragraphs I (4), I (6) (h), I (9), 
II (4), n (5), II (6), II (7), II (11), II (12), II (13), 
II (14), II (15), n (19), II (57). 

(9) Finding No. (11) on the grounds herein spe¬ 
cifically set forth in paragraphs I (4), I (6) (a) (iii), 

I (6) (a) (iv), I (6) (b), I (6) (h), I (9), II (4), II (5), 

II (6), II (7), II (11), II (12), II (13), II (14), II (16), 
II (17), II (19), II (20), II (25), II (26), II (27), II (28), 
II (57), n (58). 
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(10) Finding No. (12) on the grounds herein spe¬ 
cifically set forth in paragraphs I (6) (h), II (4), II (5), 
II (6), II (7), II (11), II (12), II (13), II (14), II (15), 
II (19), II (57). 

(11) Finding No. (13) on the grounds herein spe¬ 

cifically set forth in paragraphs I (6) (h), II (4), II (5), 
II (6), II (7), II (11), II (12), II (13), II (14), II (15), 
II (19), II (57). j 

(12) Finding No. (14) on the grounds herein spe¬ 
cifically set forth in paragraphs III (1) through III (11), 
inclusive. 

(13) Finding No. (15) on the grounds herein [spe¬ 
cifically set forth in paragraphs I (4), I (6) (a) (i), Ij (6) 
(a) (iv), I (6) (b), I (6) (h), I (9), II (8), II (11), II (12), 
II (13), II (16), II (17), II (41), II (44), II (51), II (57). 

(14) Finding No. (16) on the grounds herein spe¬ 
cifically set forth in paragraphs I (4), I (6) (a) (i), I (6) 
(a) (iv), I (6) (b), I (6) (h), I (9), II (8), II (11), II (12), 
II (13), II (16), II (17), II (41), II (44), II (51), IL (|57). 

I 

(15) Finding No. (17) on the grounds herein spe¬ 
cifically set forth in paragraphs III (1) through III (11). 

(16) Finding No. (18) on the grounds herein Spe¬ 
cifically set forth in paragraphs III (1) through III (pL5). 

(17) Finding No. (20) on the grounds herein spe¬ 
cifically set forth in paragraphs III (1) through III ([L6). 

(18) Finding No. (21) on the grounds herein spe¬ 

cifically set forth in paragraphs I (1), I (2), II (fL8), 
II (21). [ 

(19) Finding No. (22) on the grounds herein 
specifically set forth in paragraphs I (1), I (2), II (18), 
II (22), III (1) through II (sic) [III] (18). 

(20) Finding No. (23) on the grounds herein spe¬ 
cifically set forth in paragraphs I (1), I (2), II (18), 
II (22), III (1) through III (19). 
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(21) Finding No. (24) on the grounds herein spe¬ 
cifically set forth in paragraphs I (4), I (6), I (7), I (9), 
II (2), II (8), II (11), n ( 12 ), n (13), II (16), II (17), 
II (35), II (41), II (44), II (51), n (53), II (54), II (60) 
to II (67), inclusive. 

(22) Finding No. (25) on the grounds herein spe¬ 
cifically set forth in paragraphs II (60) to II (65) inclusive, 
and II (67). 

(23) Finding No. (26) on the grounds herein spe¬ 
cifically set forth in paragraphs II (60) to II (65), in¬ 
clusive, and II (67). 

(24) Finding No. (27) on the grounds herein spe¬ 
cifically set forth in paragraphs II (64), II (65). 

(25) Finding No. (28) on the grounds herein spe¬ 
cifically set forth in paragraphs II (64), II (65). 

(26) Finding No. (29) on the grounds herein spe¬ 
cifically set forth in paragraphs II (60), II (61). 

(27) Finding No. (30) on the grounds herein spe¬ 
cifically set forth in paragraphs I (4), I (5), I (6), I (7), 
I (9), II (2), II (56), II (59), II (60) to II (67), inclusive. 

(28) Finding No. (31) on the grounds herein spe¬ 
cifically set forth in paragraphs II (66) to II (69), inclusive. 

(29) Finding No. (32) on the grounds herein spe¬ 
cifically set forth in paragraph II (30). 

(30) Finding No. (33) on the grounds herein spe¬ 
cifically set forth in paragraph II (55). 

(31) Finding No. (34) on the grounds herein spe¬ 
cifically set forth in paragraphs II (55), II (56). 

(32) Finding No. (35) on the grounds herein spe¬ 
cifically set forth in paragraphs II (60) to II (65), inclusive, 
and II (67). 

(33) Finding No. (36) on the grounds herein spe¬ 
cifically set forth in paragraphs II (66) to II (69), inclusive. 
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(34) Finding No. (37) on the grounds herein 
specifically set forth in paragraphs I (8), I (9), II (6), 
II (58), II (59), II (62) to II (69), inclusive. 

(35) Finding No. (38) on the grounds that such 

finding is contrary to law and without authority under] the 
Federal Power Act. I 

IV. The Commission’s orders or requirements iij its 
“Order Reducing Rates” as set forth below are erroneous 
in law and fact, are contrary to the evidence, and are un¬ 
supported by any substantial evidence, unsupported by 
findings, and are unlawful, erroneous, arbitrary, capricious 
and unconstitutional, operate to deprive Petitioners of 
their property without due process of law, in violatiofi of 
the Fifth Amendment to the Constitution of the Uiiited 
States and result in an exercise of authority in excess of 
statutory jurisdiction, authority or limitations; and Peti¬ 
tioners seek rehearing on each and every one of the follow¬ 
ing orders or requirements: 

(1) Paragraph (A) of the Order on the grounds 
herein specifically set forth in paragraphs I, II and HE. 


(2) Paragraphs (C) and (D) of the Order on the 
grounds herein specifically set forth in paragraphs 1, II 

and in. f 

(3) Paragraph (E) of the Order on the ground 
that the Commission has no jurisdiction, authority, or 
power, under the Federal Power Act to reject any sched¬ 
ules of rates or charges or any rules, regulations, practices, 
or contracts affecting any such rates or charges, except 
after following the procedure prescribed by Section 205 (e) 
of the Act (16 U. S. C. 1946 Ed., Sec. 824d (e), 49 ^tat. 


851). 


(4) Paragraph (F) of the Order on the grounds 
herein specifically set forth in paragraphs II (64), II (fe). 

(5) Paragraph (G) of the Order on the grounds 
herein specifically set forth in paragraphs I, n, in. 
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(6) Paragraph (H) of the Order on the grounds 
herein specifically set forth in paragraph I (8). 

(7) Paragraph (I) of the Order on the grounds 
herein specifically set forth in paragraphs I, II, III. 

V. Petitioners seek rehearing of the Commission’s 
“Order Reducing Rates” on the ground that the Commis¬ 
sion failed to affirm the Petitioners ’ following requests for 
findings: 

“1. Pennsylvania Company (Penn Water) owns 
and operates a project, as defined in Section 3 (11) of the 
Federal Power Act, and develops, transmits and distributes 
power for sale or use in public service in the State of Penn¬ 
sylvania. 

• • • 

“3. Pennsylvania Company receives power from 
Safe Harbor, a licensee under the Federal Power Act, and 
transmits, distributes, sells and uses in public service such 
power within the State of Pennsylvania. 

“4. The States of Pennsylvania and Maryland 
have each authorized and empowered commissions within 
such States to regulate and control the services to be ren¬ 
dered by Respondents and the rates and charges of payment 
therefor. 

“5. The States of Pennsylvania and Maryland 
have each authorized and empowered commissions within 
such States to enforce the requirements of Section (sic) 19 
and 20, or any provisions of the Federal Power Act which 
commit authority to the States. 

“6. The Pennsylvania Public Utility Commission 
is now actively engaged in the regulation and control of 
the rates and charges of Pennsylvania Company. 

• • • 

“8. There is no evidence of record that the States 
of Pennsylvania and Maryland are unable to agree through 
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their properly constituted authorities on the services I to be 
rendered or on the rates or charges of payment therefor 
of Respondents. 

“9. The rate regulatory provisions of Part II of 
the Federal Power Act are not applicable to the rates or 
charges of Respondents which are subject to regulation and 
control under the provisions of Part I of the Act. I 

“10. Respondents demand, observe, charge, or col¬ 
lect no rates, charges or classifications which are j(or a 
transmission of electric energy in interstate commerce or 
for a sale of electric energy at wholesale in interstate com¬ 
merce. 

“11. The rates or charges, participated ip by 
Pennsylvania Company, for joint services to the Pennsyl¬ 
vania Railroad Company (Railroad) are not for sales of 
electric energy at wholesale. I 

“12. All revenues received by Pennsylvania Com¬ 
pany for its participation in joint service to the Pennsyl¬ 
vania Railroad Company are its division of the joint rates 
or charges demanded, observed, charged and collected from 
the Railroad by Baltimore Company, and such revenues are 
not all retained by Pennsylvania Company. 

“13. Firm power revenues are received by Penn¬ 
sylvania Company, acting for itself and as agent for Safe 
Harbor, from Pennsylvania Power & Light Company 
(PP&L) and Philadelphia Electric Company (Philadelphia 
Company), for joint service to such companies by Pennsyl¬ 
vania Company and Safe Harbor, and all of such revenues 
* • ___ 

are not retained by Pennsylvania Company. 

I 

“14. Revenues received by Pennsylvania Company 
from Baltimore Company are independent of the services 
rendered to Baltimore Company and are its division of (the 
total payments by Baltimore Company to Pennsylvania 
Company and Safe Harbor for the joint services rendered 
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by the latter companies, and include compensation for serv¬ 
ices rendered the Pennsylvania Railroad Company. 

“15. The Commission has no authority, under the 
provisions of the Federal Power Act, to regulate, control 
or fix any divisions of joint rates received by Pennsylvania 
Company. 

“16. The Commission has no authority, under the 
provisions of the Federal Power Act, to regulate, control 
or fix any joint rates, charges, classifications, rules, regu¬ 
lations, practices or contracts participated in by Pennsyl¬ 
vania Company without according a hearing on adequate 
notice to all participants in such joint rates, charges, classi¬ 
fications, rules, regulations, practices or contracts. 

“17. The Commission has no authority, under the 
provisions of the Federal Power Act, to regulate, control or 
fix any rates, charges, classifications, rules, regulations, 
practices or contracts of Respondents because they have 
not been afforded a fair hearing or adequate notice. 

“18. The Commission has no authority, under the 
provisions of the Federal Power Act, to regulate, control 
or fix any rates, charges, classifications, rules, regulations, 
practices or contracts of Respondents because there is no 
evidence of record which will support a finding that any 
existing rates, charges, classifications, rules, regulations, 
practices or contracts are unjust, unreasonable, or unduly 
discriminatory or preferential. 

“19. The allocations of costs and revenues testified 
to by Commission Staff witness Davis will not support any 
findings with respect to the reasonableness of any rates, 
charges or classifications of Respondents, and such alloca¬ 
tions have no support by the evidence of record. 

“20. This proceeding should be dismissed. 
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“Assuming, without conceding, that the Commis¬ 
sion has jurisdiction in this proceeding, it is requested that 
the following additional findings and conclusions be n|ade: 

“A. The total amount of original cost as of 
December 31, 1945, of the property of Pennsylvania 
Water & Power Company and Susquehanna Transmis¬ 
sion Company of Maryland (Transmission Company!), is 
$36,605,700.08. 

“B. The facts and conclusions stated in each 
of the original cost points in Respondents’ brief are true 
and correct. 

“C. The proper allowance for working ca 
is, at least, $977,160. 

“D. The proper depreciation reserve balance 
as of December 31, 1945 is $6,000,000, which covers the de¬ 
preciation actually existing in the property as of that date 
and an adequate margin of safety. 

‘ ‘ E. There is no competent evidence of record 
to support the service-life assumptions of Commission Staff 

_ l 

witness Roland. j 

I 

“F. Deferred maintenance should be reflected 
in the annual charge for depreciation every year, with the 
deferred maintenance expense charged to the depreciation 
reserve when the expenditure is made. 

“G. The proper annual allowance for depre¬ 
ciation and deferred maintenance for the property in serv¬ 
ice as of December 31, 1945 is $400,000, with an additional 
2 Y 2 % on net additions of depreciable property after 1^45. 

“H. The depreciation reserve should not be 
deducted from original cost in arriving at the rate bas^. 

“I. If an investment rate base is to be u^ed, 
it should be an undepreciated rate base with a 3% credit 
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to the consumers on the proper depreciation reserve bal¬ 
ance, which as of December 31,1945 was $6,000,000. 

“ J. If an investment rate base is to be used, 
the Commission must, in determining the fair return, give 
consideration to changing price levels in fixing the fair rate 
of return. 

“K. In determining the fair return, the Com¬ 
mission must give consideration to changing price levels 
either in the fair rate of return or in the rate base. 

‘ ‘ L. There is no evidence of record which will 
support a finding that any existing rates, charges, classifi¬ 
cations, rules, regulations, practices or contracts are un¬ 
just, unreasonable, or unduly discriminatory or preferen¬ 
tial. 

“M. The rulings of the Trial Examiner, in 
the respects specified in Respondents ’ brief, were in error. ’ ’ 
The substantial evidence in the record supports such 
findings and there is no substantial evidence in the record 
to justify the failure of the Commission so to find. 

VI. The Petitioners do not waive but expressly re¬ 
affirm and renew each and all of their objections and excep¬ 
tions to the jurisdiction of the Commission or the admission 
or exclusion of evidence, as shown in the record, including 
particularly (without limiting the generality of the fore¬ 
going) their objections and exceptions to the jurisdiction 
of the Commission and exceptions to the exclusion of evi¬ 
dence relating to present value or cost of reproduction or 
current cost of the Petitioners’ property. 

Respectfully submitted, 

F. G. Awalt, 

Raymond Sparks, 

Daryal A. Myse, 

Preston C. King, Jr., 

Counsel for Petitioners. 

Dated at Washington, D. C. 

January 28, 1949. 
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District op Columbia, ss.: 

The undersigned, being first duly sworn, states that he 
is counsel for the applicants in the foregoing application; 
that he has read said application and knows the consents 
thereof; and that all of the statements contained therei^i are 
true and correct to the best of his knowledge, information 
or belief. 

(s) Raymond Sparks. 

Raymond Sparks. 

Sworn to and subscribed before me, a notary public, 
in and for said District of Columbia, this 28th day of 
January, 1949. 

(s) Flora A. Myers. 

My commission expires Oct. 14, 1953. 


(Seal) 
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CERTIFICATE OF SERVICE. 

I hereby certify that I have this day served the fore¬ 
going document upon all parties of record in this proceeding 
by mailing a copy thereof properly addressed to: 

Howard E. Wahrenbrock, Assistant General Counsel; 
and Reuben Goldberg, Attorney, 

Federal Power Commission, 

Hurley Wright Building, 

Washington 25, D. C. 

Charles D. Harris, General Counsel, 

The Public Service Commission of Maryland, 
Munsey Building, 

Baltimore, Maryland. 

Charles E. Thomas, Counsel, and Arthur J. Diskin, 
Attorney, 

Pennsylvania Public Utility Commission, 
Harrisburg, Pennsylvania. 

G. Kenneth Reiblich, Counsel for 

Consolidated Gas Electric Light and Power, 
Company of Baltimore, 

Baltimore, Maryland. 

Dated at Washington, D. C., this 28th day of January, 1949. 

(s) Raymond Sparks. 
Raymond Sparks. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 

■ 

Complaint Docket No. 14028 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

V . j 

PENNSYLVANIA WATER & POWER COMPANY 

and 

SAFE HARBOR WATER POWER CORPORATION 

ORDER. 

i 

By The Commission, September 27, 1948: j 

This proceeding is an inquiry and investigation to de¬ 
termine the fairness, reasonableness and justness of the 
rates and charges of Pennsylvania Water & Power Company, 
and Safe Harbor Water Power Corporation, sometimes 
hereinafter referred to as PW&P and SHWP, respectively. 

On December 5, 1944, our order instituted the inquiry 
and investigation against PW&P. That order directed that 
the inquiry and investigation include consideration of the 
imposition of temporary rates under the provisions of Sec¬ 
tion 310 of the Public Utility Law, the act of May 28, 1[937, 
P. L. 1053, as amended. Under authority of the Public 
Utility Law, a questionnaire containing 21 questions was 
directed to PW&P for answer. The answers were admitted 
into the record at the initial hearing held October 9, ^946. 
Subsequently, seven additional days of hearings were held 
at which further testimony was introduced by PW&P, and 
it completed its case in chief, except for possible redijrect 
examination, at the hearing on September 19, 1947. ^The 
record then included well over 100 exhibits and 986 p^ges 
of oral testimony. The record includes evidence of original 
cost, book cost, reproduction cost, accrued depreciation, 
annual depreciation, operating revenues, operating ex- 
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penses, rate of return, and allocation of plant to the re¬ 
spective uses in serving the several customers. 

PW&P submitted testimony and exhibits with respect 
to Susquehanna Transmission Company of Maryland, a 
wholly owned subsidiary, which owns the transmission fa¬ 
cilities in Maryland used by PW&P, and also with respect 
to SHWP. The record as a whole portrays an operation 
conducted to a great extent on a joint basis by PW&P and 
SHWP. The operation of the two companies is so inter¬ 
twined that efficient and just regulation required that 
SHWP be joined as a respondent in this proceeding. Ac¬ 
cordingly, on October 6, 1947, we instituted an inquiry and 
investigation of Safe Harbor Water Power Corporation to 
determine the fairness, reasonableness and justness of that 
company’s rates and charges. SHWP was joined as a re¬ 
spondent in this proceeding and the order directed that 
the inquiry include consideration of the imposition of tem¬ 
porary rates under the provisions of Section 310 of the 
Public Utility Law. 

A hearing was scheduled on November 6 and 7, 1947, 
among other things, for the purpose of affording SHWP 
the opportunity of appearing and offering evidence in sup¬ 
port of its burden of proof. However, no appearance was 
entered for SHWP. In lieu of that, the President of SHWP 
under oath made a statement of position with respect to 
SHWP to the effect that PW&P and Consolidated Gas Elec¬ 
tric Light and Power Company of Baltimore (Baltimore 
Company) are the only stockholders of SHWP, each having 
equal voting power and that the Board of Directors of 
SHWP comprises 10 members, five being nominees of each 
of the two stockholders. It further appears from that 
statement that the stockholders have at this time irrecon¬ 
cilable differences concerning the position which SHWP 
should take with respect to our order of October 6,1947, by 
which SHWP was made a respondent in this proceeding. 
Because of this statement in voting control between equal 
stockholders the statement points out that the respective 
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stockholders will petition us for permission as stockholders 
to intervene in this proceeding so that each stockholder may 
present its contentions and submit such evidence as it may 
consider necessary to protect the interests of SHWP. \ 

The capital structure of SHWP consists of 200,000 
shares of Class B voting common stock, 100,000 shares of 
which are owned by PW&P and 100,000 shares by Baltinpiore 
Company; and 100,000 shares of Class A non-voting cjom- 
mon stock, all owned by Baltimore Company. All of tlfiese 
shares are of no par value and have a stated value of $3p.00 
per share. | 

PW&P is a Pennsylvania public utility owning and op¬ 
erating a hydro-electric plant at Holtwood, Lancaster 
County, on the Susquehanna River, and transmission facili¬ 
ties located in Pennsylvania. At the site of the hydro plant, 
the company also owns and operates a steam electric plant, 
coal for which is obtained by dredging from the pond of 
the hydro-electric plant. The hydro plant has a capacity of 
104,000 kilowatts; the steam plant a capacity of 26,000 kilo¬ 
watts. In 1946, 181 million kilowatt-hours were generated 
by steam and 629 million kilowatt-hours by hydro, j 

This development had its inception in construction 
studies made prior to 1905 in which year construction V&s 
begun. Commercial operation began in 1911. All of the 
property owned and operated by PW&P is located within 
Pennsylvania. In 1910 a wholly and (sic) [owned] sub¬ 
sidiary, Susquehanna Transmission Company of Maryland, 
hereinafter sometimes referred to as STCo, was created for 
the purpose of owning those transmission facilities utilized 
by PW&P in Maryland. 

By 1914, eight of the generating units were in p^ace 
with the final two being placed in 1924 bringing the hydro 
capacity to 104,000 KW. In 1924 and 1925 the steam elec¬ 
tric generating plant was constructed. 

The development at Safe Harbor had its inception in 
studies which began in 1916, culminating in the formation 
in 1930 of Safe Harbor Water Power Corporation, a Peon- 
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sylvania public utility, a combination of two predecessor 
companies formed in 1927. The plant of S-tLWP on the 
Susquehanna River, eight miles upstream from Holtwood, 
the site of the plant of PW&P, was constructed in 1930-1932 
and placed in commercial operation in 1932. The plant has 
an installed capacity of 230,000 KW and in 1946 produced 
877 million KWH. 

PW&P itself, or through its wholly owned subsidiary 
STCo, owns all the transmission system connecting SHWP 
and PW&P with Metropolitan Edison Company at York, 
Pennsylvania Power & Light Company’s lines leading to 
Harrisburg and Lancaster, Philadelphia Electric Company 
at Coatesville, Baltimore Company at Baltimore, Potomac 
Electric Power Company near Washington, D. C., and trans¬ 
mission facilities to provide service to The Pennsylvania 
Railroad Company in Pennsylvania and in Maryland. 
PW&P owns those transmission facilities in Pennsylvania, 
STCo owns those in Maryland. 

PW&P has power contracts with Metropolitan Edison, 
Pennsylvania Power & Light and Philadelphia Electric. 
SBTWP is likewise a party to those contracts with Penn¬ 
sylvania Power & Light and Philadelphia Electric. PW&P, 
SHWP, Baltimore Company and Potomac Electric Power 
Company have a joint contract with Pennsylvania Railroad 
to provide certain of the railroad company’s electric power 
requirements. PW&P has a contract with Baltimore Com¬ 
pany to receive a guaranteed income which does not fluc¬ 
tuate with the amount of power delivered to Baltimore Com¬ 
pany and others. PW&P and Baltimore Company have a 
similar contract with SHWP guaranteeing the latter com¬ 
pany a fixed income. 

In short, PW&P and SHWP sell power at wholesale to 
five customers. Four of these, namely, Metropolitan Edi¬ 
son, Philadelphia Electric, Pennsylvania Power & Light 
and Pennsylvania Railroad receive service within Pennsyl¬ 
vania. Pennsylvania Railroad and Baltimore Company re¬ 
ceive service within the confines of Maryland. 
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The record contains estimates of reproduction cost for 
PW&P, STCo and SHWP, of the plant extant December 
31, 1946, at average prices for the five year period lj)42- 
1946. Estimates of “ actual ’’ depreciation against these re¬ 
production cost estimates have likewise been submitted. 
Further, the record contains statements of original cos^; of 
property extant December 31, 1946 of the three companies, 
together with estimates of “actual’’ depreciation agapst 
such cost, and of 11 adequate ’ ’ depreciation reserves. Cross- 
examination by Commission Counsel has not been completed 
on the testimony and exhibits adduced. 

The record contains several exhibits and extensive tes¬ 
timony from which PW&P contends that a rate of return 
of 6.8 per cent on an undepreciated original cost rate base 
should be provided for PW&P and STCo, and that a rat^ of 
return of 6^4 per cent on such rate base should be provided 
for SHWP. However, Exhibit 82 shows a rate of retjurn 
of 5.6 per cent on an undepreciated original cost rate base 
for SHWP. In calculating cost of service PW&P applies 
the rates of 6.8 per cent and 6% per cent to the respective 
undepreciated original cost rate base, but offsets the re¬ 
sulting amounts by a credit of 3 per cent on what it con¬ 
siders “adequate” depreciation reserves. ! 

Exhibit 84 was presented at the hearing on September 
19, 1947 to show cost of firm power service supplied by 
PW&P, STCo and SHWP to the three Pennsylvania <Jus- 
tomers above recited and Pennsylvania Railroad, within 
Pennsylvania. To arrive at such cost, the exhibit considers 
the operations of PW&P, STCo and SHWP in rendering 
service in Pennsylvania and Maryland as a coordinated 
system and from this system cost ascertains the cost of 
service to the several customers within Pennsylvania. 

Exhibit 84 ascertains the rate base of the three in¬ 
volved companies using original cost as of December 3l, 
1946, adding thereto the net authorized major additions to 
be constructed in 1947-1948, and further adding allowances 
for working capital. The exhibit further contains esti- 
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mates of “adequate” depreciation reserve as of December 
31, 1947. The information is summarized in Table I as 
follows: 

Table I 


Rate Base and Depreciation 

Reserve 


(from Exhibit 84) 

PW&P 

STCo 

SHWP 


($1,000) 

($1,000) 

($1,000) 

Original Cost (Dec. 31, 1946) 

30,941 

5,595 

30,240 

Authorized Major Additions 

1947-48 

857 

9 

108 

Adj. for Genl. & Intang. 

Plant 

(162) 

162 

— 

Total Original Cost 

31,636 

5,766 

30,348 

Working Capital 

835 

142 

315 

Total Rate Base 

32,471 

5,908 

30,663 

“Adequate” Depr. Resv. Dec. 

31, 1947 

5,602 

976 

2,727 


The exhibit allocates the original cost of plant and de¬ 
preciation as set out above in Table I on the principle of 
use as between, first, the specific facilities which are used 
by the five customers with the allocation to PRR divided 
between Pennsylvania and Maryland; and, second, all of 
the remaining plant being allocated to production plant and 
plant used commonly by all of the customers, described in 
short as Production and Common. With the plant and 
depreciation allocated to these respective uses the exhibit 
ascertains the required operating income, calculating a re¬ 
turn of 6.8 per cent on the rate base for PW&P and STCo, 
and 6*4 per cent for SHWP, offset by a credit of 3 per 
cent on “adequate” depreciation reserve in all three in- 
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I 

stances. This information is summarized in Table il as 
follows: | 

Table II 

Allocation of Rate Base, Depreciation and Income j 

(from Exhibit 84) | 

PW&P STCo 

($ 1 , 000 ) ($ 1 , 000 ) ($ 1,0 


SHWP 


Rate Base Allocated to 


30) 


Production & Common 

27,611 

251 

28,708 

Penna. Customers 

1,716 

— 

— 

PRR in Penna. 

1,056 

125 

1,383 

in Md. 

822 

391 

572 

Baltimore Co. 

1,266 

5,141 


Total Rate Base 

32,471 

5,908 

30,663 

“Adequate” Depreciation 




Reserve Allocated to 




Production & Common 

4,981 

35 

2,553 

Penna. Customers 

189 

— 

— 

PRR in Penna. 

145 

17 

123 

in Md. 

113 

54 

51 

Baltimore Co. 

174 

870 

— 

Total Reserves 

5,602 

976 

2,727 

Required Operating In¬ 




come 




Production & Common 

1,727 

16 

1,718 

Penna. Customers 

111 

— 

— 

PRR in Penna. 

68 

9 

82 

in Md. 

53 

25 

35 

Baltimore Co. 

81 

323 

— 

Totals 

2,040 (1) 

373 (1) 

1,835 


Notes: (1) Return 6.8% on Rate Base, less credit of ^% 

on depreciation. 

(2) Return 6.25% on Rate Base, less credit of 3% 
on Depreciation. 
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The Susquehanna River, across which the hydro plants 
of respondents are constructed, like all natural streams, is 
subject to the vagaries of rainfall with resulting variation 
in stream flow throughout the years. In a year of drought, 
when stream flow is low, the quantity of hydro energy which 
can be generated is correspondingly small; in periods of 
high river flow, due to higher than average rainfall, the 
quantity of hydro energy which can be generated is corre¬ 
spondingly high. Accordingly, it is necessary to fix the 
charges for service by respondents on the average river 
flow, that is upon a “normal” year. 

Exhibit 84 accordingly estimates the capacity which is 
capable of being furnished to the several customers, and 
the energy, based on past experience, which the several cus¬ 
tomers require, and which is capable of being furnished. It 
is estimated that a total of 332 thousand KW of firm ca¬ 
pacity can be supplied by the two respondents and ascribed 
to the several customers to meet their demands, as sum¬ 
marized in Table HI as follows: 

Table HI 

Capacity to Several Customers 
(from Exhibit 84) 

1,000 KW Capacity 
Normal Year 

Metropolitan Edison 27 

Philadelphia Electric 30 

Pennsylvania Power & Light 80 

Total 137 

PER in Pennsylvania 48 

Total for Penna. 185 

Baltimore Co. (incl. PRR in 

Md.) 147 


Total Capacity 


332 
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The firm energy which Exhibit 84 estimates can be fur¬ 
nished in a “normal” year is summarized in Table IV as 
follows: 

Table IV 

Energy to Several Customers 
(from Exhibit 84) 

Million KWjS of 
Firm Energy— 
Normal Year 


Metropolitan Edison 113 

Philadelphia 158 

Pennsylvania Power & 

Light 349 

Total 

PRR—in Pennsylvania 

Total for Penna. 

Baltimore Co. (inch 
PRR in Md.) 


620 

227 

847 

826 


Total Energy 1,673 (1) 

Note: (1) In addition to this quantity of Firm Energy 

there is 100 million KWH of Interchange En¬ 
ergy delivered to Penna. Customers and 15 mil¬ 
lion KWH of Interchange Energy delivered to 
Baltimore Co. and received from Penna. Cus¬ 


tomers. 


Based upon operating experience and present co^t of 
operation, Exhibit 84 estimates the cost of operation in a 
‘ ‘normal ’ ’ year. With all inter-company transactions elimi¬ 
nated such costs total 11,548 thousand dollars and are sum¬ 
marized in Table V as follows: 
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Table V 
Animal Costs 

(eliminating inter-company transactions) 

(from Exhibit 84) 

Normal Year 
Annual Cost 
($ 1 , 000 ) 

PW&P 

Operating Expenses 3,234 

Depreciation Expense 354 

Income Taxes 937 

Operating Income (Table II) 2,040 


Total for PW&P 6,565 


STCo 

Operating Expenses 435 

Depreciation Expense 72 

Income Taxes 161 

Operating Income (Table II) 373 


Total for STCo 1,041 

SHWP 

Operating Expenses 876 

Depreciation Expense 352 

Income Taxes 879 

Operating Income (Table II) 1,835 


Total for SHWP 3,942 


Total for the three companies 11,548 


These total annual costs are allocated in Exhibit 84 to 
production and common facilities, to special facilities 
utilized by the respective customers and to interchange 
power. These costs as appear in Exhibit 84 are summarized 
in Table VI, as follows: 
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Table VI 

Allocation of Annual Costs—Normal Year 

(from Exhibit 84) I 


Adjusted 



PW&P 

STCo 

SHWP 

Total 

Total 


($1,000) 

($1,000) 

($1,000) 

($1,000) 

($1,000) 

Production & Common 

Capacity 

2,105 

19 

1,839 

3,963(2) 

3,063(2) 

Energy 

3,185 

20 

1,839 

5,044(1) 

5,016(1) 

Special Facilities 

Penna. customers 

246 

— 

— 

246 

246 

PRR—in Penna. 

167 

20 

185 

372 

3)72 

PRR—in Md. 

132 

61 

79 

272 

272 

1,107 

Baltimore Company 

186 

921 

— 

1,107 

Interchange 

544 

— 

— 

544(1) 

5|72 (1) 

i 

Totals 

6,565 

1,041 

3,942 

11,548 

11,5|48 


Notes: (1) 10 million KWH of hydro and PW&P steam energy spld as 
interchange reduces 5,044 to 5,016(3) and increases 544 tb 572. 

(2) The 3,963 of capacity cost for 332 thousand KW from |Tablc 
III above results in a firm capacity cost of $11.94 perj KW 
per year. 

(3) The 5,016 energy cost as above in foot note (1) for 1,673 mil¬ 

lion KWH as in Table IV above results in a unit cpst of 
energy of 2.998 mills per KWH. I 

In making allocations of operating expense, deprecia¬ 
tion expense, income taxes and operating income, the prin¬ 
ciple of use has been followed in Exhibit 84, at least as 
viewed by PW&P. Those elements of cost which relate to 
special facilities used directly by any one of the five cus¬ 
tomers of respondents have been so allocated. Likewise, 
costs directly attributable to interchange power have tjieen 
so allocated. Such elements of cost as fuel and purchased 
power have been allocated directly against energy c(j>sts. 
All remaining costs have been allocated to production and 
common plant and divided 50-50 between capacity and en¬ 
ergy costs. With the principles which have been used in 
the preparation of Exhibit 84 we find ourselves in general 
agreement, but in prescribing temporary rates it is un¬ 
necessary for us to pass upon each individual allocation in 
particular. 
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The several elements of cost of service derived in Ex¬ 
hibit 84 are summarized in Table VI above, and these costs 
represent the combined cost of PW&P, STCo and SHWP 
for all service rendered by those companies in Pennsylvania 
and Maryland. We now direct our attention to that serv¬ 
ice rendered by respondents within Pennsylvania alone. 
This service covers the special facilities and capacity and 
energy furnished to Metropolitan Edison, Pennsylvania 
Power & Light, Philadelphia Electric and Pennsylvania 
Railroad. The cost of the service furnished these four cus¬ 
tomers within Pennsylvania in a normal year as set out in 
Exhibit 84, is summarized in Table VII as follows: 

Table VII 

Cost of Service Within Pennsylvania 
(from Exhibit 84) 

Normal Year 
Annual Cost 

Firm Power ($1,000) 

Pennsylvania Customers 
Special Facilities (Table VI) 246 

Capacity (Tables III & VI) 

137,000 KW @ $11.94 1,636 

Energy (Tables IV & VI) 

620 million KWH @ 2.998 mills 1,859 3,741 

PRR 

Special Facilities (Table VI) 372 

Capacity (Tables III & VI) 

48,000 KW (5) $11.94 573 

Energy (Tables IV & VI) 

227 million KWH @ 2.998 mills 681 1,626 

Total 5,367 

The cost of service being furnished by respondents 
within Pennsylvania for a normal year as determined in 
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Exhibit 84, and shown above in Table VII, totals 5,367 
thousand dollars. Under existing tariffs respondent^’ cus¬ 
tomers are paying for this service, in a normal year, 4 total 
of 6,011 thousand dollars. Accordingly, based on th^ deri¬ 
vations in Exhibit 84, revenues exceed costs by 644 thou¬ 
sand dollars. This information is summarized in |Table 
VIII as follows: 

Table VIII 


Comparison of Revenues and Costs 
within Pennsylvania 
(from Exhibit 84) 


NORMAL YEAR 
Revenues Annual Cost 

(Present Rates) 

(Table VII) 

Excess 

Firm Power ($1,000) 

Pennsylvania 

($1,000) 

($1,000) 

Customers 4,197 

3,741 

4^6 

PRR (inPenna.) 1,814 

1,626 

188 

Total 6,011 

5,367 

6^4 


From this it would appear that existing revenues for 
service within Pennsylvania, as furnished by respondents, 
should be reduced 644 thousand dollars, annually, arid the 
respondents would still be provided a return of 6.8 pep cent 
on the undepreciated original cost rate base of the facilities 
utilized by PW&P and ST Co in furnishing service ^thin 
Pennsylvania and a return of 6% per cent on the unde¬ 
preciated original cost rate base of facilities utilized by 
SHWP in furnishing service within Pennsylvania;! such 
amounts of return being offset by 3 per cent on what I^W&P 
considers to be “adequate” depreciation reserve^ ap¬ 
plicable to such original cost figures. Such reduced reve¬ 
nues, in addition to providing the above described amounts 
of return, would fully reimburse the three companies for 
all elements of operating expenses, depreciation expense 
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and income taxes attributable to the service furnished with¬ 
in Pennsylvania. 

We are here in this order fixing temporary rates in 
accordance with Section 310 of the Public Utility Law. The 
orders by which this proceeding was instituted specifically 
included consideration of the imposition of such temporary 
rates. 

This proceeding has been pending since 1944, and the 
record now contains adequate information upon which we 
can base temporary rates. Exhibit 84 itself indicates, on 
an undepreciated original cost rate base, that a reduction in 
charges should be made for service rendered in Pennsyl¬ 
vania. To delay until the final completion of the record in 
this proceeding works an injustice upon the customers in 
Pennsylvania taking service from respondents and accord¬ 
ingly the imposition of temporary rates is indicated and is 
in order. 

Section 310 of the Public Utility Law provides that 
we may, if it is our opinion that the public interest so re¬ 
quires, prescribe temporary rates pending final determina¬ 
tion of a rate proceeding, and that such temporary rates 
shall 

“be sufficient to provide a return of not less than five 
per centum upon the original cost, less accrued depre¬ 
ciation, of the physical property (when first devoted to 
public use) of such public utility, used and useful in 
the public service, and if the duly verified reports of 
such public utility to the commission do not show such 
original cost, less accrued depreciation, of such prop¬ 
erty, the commission may estimate such cost less de¬ 
preciation and fix, determine, and prescribe rates as 
hereinbefore provided.” 

From this it is noted that temporary rates are author¬ 
ized to provide a return of as low as 5 per cent upon de¬ 
preciated original cost of the physical property used and 
useful in the public service. PW&P contends for a return 
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of 6.8 per cent on undepreciated original cost rate bas^ for 
PW&P and STCo and 614 per cent on undepreciated 
original cost rate base for SHWP, partially offset however 
by a credit of 3 per cent on what PW&P contends are 
“adequate” depreciation reserves applicable to original 
cost. While contending for these rates of return, Exhibit 
82 sets forth a return on undepreciated original cost of 
SHWP of but 5.6 per cent. For the purposes of fixing jtem- 
porary rates, we shall provide a return of 6 per cent oh the 
depreciated original cost rate base as hereinafter defined. 
In fixing such a return we are well above the minimumj pre¬ 
scribed in Section 310 of the Public Utility Law quoted 
above in part. \ 

The depreciation reserves on the books of PW&P and 
STCo approximating nine million dollars are described in 
the record as “. . .an amount which has been accumu¬ 
lated in the depreciation reserve out of the Companies’ 
past operations.” Opposed to this PW&P estimates that 
an “adequate” reserve for PW&P and STCo as of Decem¬ 
ber 31, 1945, totals six million dollars of which 5,160 thou¬ 
sand dollars is for PW&P and 840 thousand dollars i£ for 
STCo. For SHWP the book depreciation reserve of 12,399 
thousand dollars is considered by PW&P to be an ^ ade¬ 
quate” reserve as of December 31, 1946. As set out above 
in Table I, these “adequate” reserves become as of De¬ 
cember 31, 1947, 5,602 thousand dollars for PW&P, 976 
thousand dollars for STCo and 2,727 thousand dollars for 
SHWP. 

While PW&P contends that the depreciation reserves 
on the books of PW&P and STCo are more than is con¬ 
sidered adequate, they are stated to be something \tfhich 
has been accumulated out of the operations of those two 
companies. To this extent the actual reserve represents 
a return of capital by the customers through the medium 
of payment of charges for services received from the utili¬ 
ties. The same comment would appear to apply to the book 
reserve of SHWP. These are the reserves which appear on 
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the books of respondents and STCo and with respect to re¬ 
spondents are the figures in the annual reports of those 
utilities to us. However, at this time we shall not resolve 
the question of accrued depreciation but shall use the ‘ * ade¬ 
quate” reserves as contended for by PW&P, rather than the 
book reserves. 

The original cost of PW&P and SHWP as set out in 
the record has not been reviewed by us or accepted for ac¬ 
counting purposes under our original cost requirements. 
Accordingly, we are in no position to state whether the 
original cost is as it will be determined finally. However, 
we shall use the figures as submitted by PW&P, which are 
summarized above in Table I, and we will combine them 
with the “adequate” depreciation reserves as of Decem¬ 
ber 31, 1947 and as in Table I, in the preparation of Table 
IX which follows. In this table we allow a return of 6 per 
cent on the depreciated original cost rate base. 

Table IX 

Allocation of Rate Base, “Adequate” Depreciation 

Reserves and Return 
(by Commission) 


Undepreciated Original Cost 
Rate Base Allocated to 

PW&P 

($1,000) 

STCo 

($1,000) 

SHWP 

($1,000) 

Production & Common 

27,611 

251 

28,708 

Penna. Customers 

1,716 

— 

— 

PRR in Penna. 

1,056 

125 

1,383 

in Md. 

822 

391 

572 

Baltimore Co. 

1,266 

5,141 

— 

Totals 

32,471 

5,908 

30,663 



i 
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Adequate” Depreciation 
Reserves Allocated to 


Production & Common 

4,981 

35 

2,£53 

Penna. Customers 

189 

— 

1 

PRR in Penna. 

145 

17 

123 

in Md. 

113 

54 

51 

Baltimore Co. 

174 

870 

i - 

Totals 

5,602 

976 

2,^27 

Return (1) 

Production & Common 

1,358 

13 

1,569 

Penna. Customers 

92 

— 

| 

1 

PRR in Penna. 

55 

6 

76 

in Md. 

42 

20 

31 

Baltimore Co. 

65 

257 

1 

Totals 

1,612 

296 

1,£76 


Note: (1) Return is 6% on Original Cost less “Adequate” 
Depreciation Reserves. | 

Because of reduced return occasioned by a lower Irate 
base and a lower rate of return, we have decreased the al¬ 
lowances for income taxes as appear in Exhibit 84. With 
respect to the subject of income taxes it is to be noted that 
at the present time, by reason of the form of contract which 
respondents have with Baltimore Company, Federal In¬ 
come Tax is at a lower rate than would be experience^ if 
the companies did not have this contractual arrangement. 
The Federal Income Taxes set out in Column 6, pagfe 5 
of Exhibit 84 are based upon the higher rate. While) we 
have calculated the Federal Income Taxes at the higher 
rate it is to be noted that such taxes will not be experienced 
while the present contracts with Baltimore Company con¬ 
tinue in force. We leave this point for the final determina¬ 
tion in this proceeding. I 
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Using the same operating expenses and depreciation 
expense for the three companies as in Exhibit 84 and sum¬ 
marized above in Table V, the income taxes as above de¬ 
scribed and the return as set out in Table IX, we summarize 
below in Table X, eliminating all intercompany transac¬ 
tions, the annual cost of furnishing service by respondents 
and STCo. 

Table X 
Annual Costs 

(eliminating intercompany transactions) 

(by Commission) 

Normal Year 
Annual Cost 
($ 1 , 000 ) 

PWdP 

Operating Expenses 3,234 

Depreciation Expense 354 

Income Taxes 661 

Return (Table IX) 1,612 

Total for PW&P 5,861 

STCo 

Operating Expenses 435 

Depreciation Expense 72 

Income Taxes 112 

Return (Table IX) 296 

Total for STCo 915 

SHWP 

Operating Expenses 876 

Depreciation Expense 352 

Income Taxes 776 

Return (Table IX) 1,676 

Total for SHWP 3,680 

Total for the three companies 10,456 
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Following the same allocation principles used in Ex¬ 
hibit 84, the annual costs as shown in Table X are allocated 
to the respective uses made of the several parts of the ]plant 
of respondents and STCo with resultant figures as sum¬ 
marized below in Table XI. It is noted that compared with 
capacity costs of $11.94 per KW per year and energy costs 
of 2.998 mills per KWH as in Exhibit 84, summarized above 
in Table VT, our findings are $10.65 per KW per year| and 
2.742 mills per KWH. Costs for special facilities arC re¬ 
duced in our findings as compared with those in Exhibit 84 
and as in Table VI. 

Table XI 


Allocation of Annual Cost—Normal Year 

(by Commission) 


r 

» 

PW&P 

STCo 

SHWP 

Total 

Adjusted 

Total 


($1,000) 

($1,000) 

($1,000) 

($1,000) 

($1,000) 

Production & Common 

Capacity 

1,805 

15 

1,717 

3,537(2) 

3,5jl7(2) 

Energy 

2,883 

17 

1,716 

4,616(1) 

4,588(1) 

Special Facilities 

Penna. Customers 

211 

— 

— 

211 

2J1 

PRR in Penna. 

145 

17 

174 

336 

336 

in Md. 

114 

53 

73 

240 

2^0 

Baltimore Company 

159 

813 

— 

972 

972 

Interchange 

544 

— 

— 

544(1) 

5^2(1) 

Totals 

5,861 

915 

3,680 

10,456 

10,4^6 


Notes: (1) 10 million KWH of hydro and PW&P steam energy sdld as 
interchange reduces 4,616 to 4,588(3) and increases 544 to 572. 

(2) The 3,537 of capacity cost for 332 thousand KW from 'fable 
III above results in a form (sic) [firm] capacity cost of $|10.65 
per KW per year. 

(3) The 4,588 energy cost as above in footnote (1) for 1,673 mil¬ 
lion KWH as in Table IV above results in a unit cost of 
energy of 2.742 mills per KWH. 

These are the costs of rendering service by the Con¬ 
solidated system of respondents and STCo. In applying 
these costs to the service within Pennsylvania to the Penn¬ 
sylvania customers, namely, Metropolitan Edison, Penn- 
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sylvania Power and Light and Philadelphia Electric, and 
Pennsylvania Railroad, the following results, as set out in 
Table XII. These costs as determined by us of 4,841 thou¬ 
sand dollars compare with the costs 'as in Exhibit 84 sum¬ 
marized above in Table VII of 5,367 thousand dollars. 

Table XII 


Cost of Service within Pennsylvania 
(by Commission) 



Normal Year 

Firm Power 


Annual Cost 
($1,000) 

Pennsylvania Customers 

Special Facilities (Table XI) 

211 


Capacity (Tables III & XI) 

137,000 KW @ $10.65 

1,460 


Energy (Tables IV & XI) 

620 million KWH @ 2.742 mills 

1,700 

3,371 

PRR 

Special Facilities (Table XI) 

336 


Capacity (Tables III & XI) 

48,000 KW @ $10.65 

511 


Energy (Tables IV & XI) 

227 million KWH @ 2.742 mills 

623 

1,470 

Total 


4,841 


A comparison of the revenues for services rendered 
within Pennsylvania under present contracts and the fore¬ 
going costs as determined by us is summarized as follows 
in Table XIII from which it appears that revenues exceed 
costs by 1,170 thousand dollars per year for a normal year. 
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Table XIII 

Comparison of Revenues and Costs within Pennsylvania 

(by Commission) 

NORMAL YEAR 
Revenues Annual Cost 


Present Rates 

(Table XII) 

Excess 

Firm Power ($1,000) 

($1,000) 

($1,000) 

Pennsylvania 

Customers 4,197 

3,371 

826 

PRR (in Penna.) 1,814 

1,470 

344 

Total 6,011 

4,841 

1,170 


Accordingly, we shall direct respondents to file new 
tariffs for the service rendered by them within Pennsyl¬ 
vania designed to produce for such service in a normal yjear 
a total of $4,841,000. 

The tariffs shall contain specific charges for special 
facilities to the respective three Pennsylvania customers 
totaling 211 thousand dollars, annually, with appropriate 
clauses providing for changes up or down to meet changes 
in depreciated original cost rate base of plant utilized for 
the respective customers and changes in direct operating 
expenses with respect to those facilities. For Pennsyl¬ 
vania Railroad (in Pennsylvania) the tariffs shall include 
specific charges for special facilities totaling 336 thoushnd 
dollars, annually, apportioned between PW&P, ST Co ^nd 
SHWP as shown above in Table XI for the facilities spe¬ 
cifically used in rendering service to the railroad in Penn¬ 
sylvania, with clauses to modify these figures up or dojwn 
to meet changes in depreciated original cost rate base of 
facilities so used and changes in actual operating expenses 
with respect to those facilities. The tariffs shall be de¬ 
signed, to result in an annual charge of $10.65 per KWI of 
demand of the three Pennsylvania customers and Penn¬ 
sylvania Railroad (in Pennsylvania) for the respective 
capacities shown in Exhibit 84 for a normal year, and to 



362 


Exhibit E to Petition for Review 


result in a charge of 2.742 mills per KWH for the energy 
for a normal year as in Exhibit 84. 

Of the charges made for the service within Pennsyl¬ 
vania, the charges for the special facilities shall be appor¬ 
tioned to PW&P, STCo and SHWP in accordance with the 
figures set out above in Table XI adjusted in future years 
with modifications in accordance with the formula used in 
the preparation of that table. 

With respect to capacity charges, distribution among 
the participants will be 51.03 per cent to PW&P, 0.42 per 
cent to STCo and 48.55 per cent to SHWP. For energy 
charges distribution among the participants will be 62.46 
per cent to PW&P, 0.37 per cent to STCo and 37.17 per 
cent to SHWP. These ratios among the three companies, 
ascertained from Table XI above, represent the propor¬ 
tions attributable to a normal year. These proportions wall 
vary from year to year, but the formula by which they are 
determined shall be the same formula as used by us in the 
preparation of the allocation shown in Table XI. 

In fixing the temporary rates, as hereinbefore set out, 
there are several features of this proceeding which at this 
time we have not resolved. In summary, these features are 
(a) the original cost of PW&P and SHWP used in this 
proceeding is as submitted by PW&P and as yet no deter¬ 
mination has been made as to whether it meets our original 
cost requirements. The final determination may be some¬ 
what lower than as contended for by PW&P. (b) PW&P 
contends for “adequate” depreciation reserves which 
figures are $3,420,000 less than the book depreciation re¬ 
serves as of December 31, 1947. (c) We have used a rate 
of return of 6 per cent on a depreciated original cost rate 
base. This rate is well above the 5 per cent minimum fixed 
by The Public Utility Law r for temporary rates but is not 
to be considered the rate which we will finally determine, 
(d) While w^e have accepted operating expenses as con¬ 
tended for by PW&P for the three companies in ascertain¬ 
ing system costs, w T e leave for final determination whether 
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such operating expenses contain higher than average 
charges, (e) Likewise have we accepted the depreciajion 
expense as is estimated by PW&P and leave for final deter¬ 
mination the propriety of the several amounts, (f) fWe 
have accepted the estimates for Federal Income Tajxes 
based upon the filing of individual returns by PW&P ^nd 
SHWP even though this allowance is upwards of 220 thou¬ 
sand dollars, annually, more than the companies experi¬ 
ence under their present contractual arrangement yith 
Baltimore Company. I 

Thus, it is apparent that temporary rates herein pre¬ 
scribed are well above the minimum required by the Public 

l 

Utility Law, will assure respondents ample funds to enable 
them to provide adequate service to their several customers 
in Pennsylvania and are at such a level as to be considered 
fair; Therefore 

It Is Ordered: That on or before November 1, 1048, 
Pennsylvania Water & Power Company and Safe Haiibor 
Water Power Corporation file, to become effective Novem¬ 
ber 15, 1948, tariffs designed to carry into effect our oijder 
as above set out, namely, to produce within a normal year 
the revenue of $4,841,000 for firm power service within 
Pennsylvania as in Table XII above, together with com¬ 
plete detailed supporting explanation to show that the 
tariffs will comply with our order. 

I 

Pennsylvania Public Utility Commission 


(signed) John Siggins, Jr. 

Chair 


Attest : 


(Seal) 


(signed) J. A. Walter 
Secretary 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Complaint Docket No. 14028 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 


v. 

PENNSYLVANIA WATER & POWER COMPANY 

and 

SAFE HARBOR WATER POWER CORPORATION 

ORDER 

By The Commission, Septembeb 27, 1948: 

The Commission on December 5, 1944 instituted an in¬ 
quiry and investigation into the rates of Pennsylvania 
Water & Power Company (PW&P) at Complaint Docket 
No. 14028. Hearings w^ere held in that proceeding and 
testimony was taken which indicated a coordinated opera¬ 
tion and rendering of joint services by PW&P and Safe 
Harbor Water Power Corporation (SHWP) to their sev¬ 
eral customers. 

Thereafter, on October 6, 1947, the Commission issued 
an inquiry and investigation into the rates of SHWP and 
joined SHWP as a respondent at Complaint Docket No. 
14028. Hearing was held November 6, 1947 to give SHWP 
an opportunity to be heard. At the hearing on November 
6, 1947, the president of SHWP appeared and recited the 
division of voting control between PW&P and Consolidated 
Gas Electric Light and Power Company of Baltimore 
(Baltimore Company), and stated that the Board of Di¬ 
rectors of SHWP consisted of 10 members, five of whom 
were nominees of PW&P and five nominees of Baltimore 
Company, and that irreconcilable differences between the 
two parent companies made it impossible for SHWP to 
take any affirmative action at that time. 


I 
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At said hearing Baltimore Company filed a petition to 
intervene as a stockholder of SHWP and presented there¬ 
with, conditional upon allowance of such intervention, a 
motion to dismiss the proceedings as to SHWP for want of 
jurisdiction. By order of May 25, 1948, the Commission 
permitted Baltimore Company to intervene for the sole 
purpose of questioning this Commission’s jurisdiction and 
fixed July 16, 1948, for filing of briefs and oral argument. 
At said oral argument, counsel for PW&P appeared in op¬ 
position to the motion to dismiss. Thus, the matter is pow 
before the Commission on the question of our jurisdiction 
over the rates and charges of SHWP. 

Baltimore Company’s motion to dismiss is based ujpon 
two principal arguments j 

1. The Federal Power Commission instituted its bwn 
proceeding against the rates and charges of SHWP on 
September 1, 1944, and, on November 4, 1946 issued its 
order reducing said rates and charges. SHWP has pres¬ 
ently pending an appeal from said order taken to the 
Circuit Court of Appeals of the United States for the Tljird 
Circuit, which appeal has not been heard or disposed of, 
and the FPC order is presently in full force and effect 

2. The exercise by the FPC of jurisdiction over the 
rates and charges of SHWP excludes any state regulatory 
power or jurisdiction thereover so long as the exercisej of 
such jurisdiction by the FPC is in full force and effect, ^nd 
the courts of Pennsylvania and a fortiori the Public Utility 
Commission have no power to review such FPC action 
either directly or collaterally. 

In support of these contentions, Baltimore Company’s 
brief contains references to various cases, which, in <j>ur 
opinion, do not control the present situation. 

We do not believe that a sovereign state must appear 
before a federal administrative agency to determine 
whether its law or a related federal law governs a given 
situation. Nor can the decision of a federal administra- 
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tive agency in interpreting a state statute be considered 
binding upon the state. We feel that these principles of 
law are basic and founded in the long established division 
of powers between state and federal governments. 

We have asserted jurisdiction over the rates of SHWP 
and PW&P according to the powers and duties imposed 
upon us by the Pennsylvania Public Utility Law. The field 
in which we have acted is intrastate commerce, and the 
FPC cannot, by its mere assertion, oust our jurisdiction. 
The Federal Power Act does not confer such jurisdiction 
upon the FPC, and it would be unconstitutional if it did 
so. We are of the opinion that the attempt of the FPC to 
exercise jurisdiction over SHWP does not deprive this 
Commission of its jurisdiction, nor does it prevent us from 
exercising jurisdiction over the rates and charges of 
SHWP in our own proceeding. 

SHWP was created under the laws of the Common¬ 
wealth of Pennsylvania. On February 11, 1929, at Appli¬ 
cation Docket No. 17675, the Pennsylvania Public Service 
Commission issued a certificate of public convenience ap¬ 
proving the incorporation, organization and creation of 
Safe Harbor Water Power Company (sic) [Corporation] 
for the purpose of supplying, storing and transporting 
water and water power for commercial and manufacturing 
purposes in the Township of Manor, Lancaster County, 
Pennsylvania. On December 23, 1929, the Commission is¬ 
sued a certificate of public convenience at Application 
Docket No. 21579, approving the consolidation and merger 
of Safe Harbor Water Power Company [Corporation] and 
Chanceford Water Power Corporation, forming a new cor¬ 
poration to be known as Safe Harbor Water Power Cor¬ 
poration. 

Following the issuance of the aforementioned certifi¬ 
cate of public convenience, SHWP was granted authority 
by the Public Service Commission to acquire land located 
in York and Lancaster counties, Pennsylvania, by eminent 
domain proceedings, in some 49 separate cases. 
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Subsequently, the Public Service Commission ap¬ 
proved several transactions involving the sale of re^l es¬ 
tate owned by SHWP to various parties, and the Public 
Service Commission, further, gave permission to SHWP 
to keep its books, records and accounts in its office in Balti¬ 
more, Maryland. SHWP has filed annual reports witlji this 
Commission and its predcessor, the Public Service pom- 
mission, continuously since the year 1930. It has paid 
annual assessments, commencing from the time said as¬ 
sessments were first begun by the Public Utility Commis¬ 
sion in 1937. ! 

It has kept its tariffs on file in accordance with Com¬ 
mission rules. As a certificated public utility, SHWlf has 
complied with the various rules and regulations of the Com¬ 
mission with respect to its rates and charges and the fjiling 
of various reports, tariffs and other data required from 
time to time. i 

SHWP owns and operates a hydroelectric poweir de¬ 
velopment at Safe Harbor, Pennsylvania, on the Susque¬ 
hanna River. It is solely a hydroelectric development, pav¬ 
ing a presently rated capacity of 230,000 kw. Its plant 
is electrically connected only to the primary inter-con¬ 
nected transmission system of PW&P at Safe Haiibor. 
SHWP’s stock has been owned only by PW&P and Balti¬ 
more Company, with 50 per cent of the voting stock being 
owned by each of said companies. 

From a review of the facts on record, it is apparent 
that SHWP is a Pennsylvania Corporation with all of its 
facilities in Pennsylvania, filing tariffs with this Commis¬ 
sion and rendering electric services in Pennsylvania. 
Furthermore, it is clear that the electric services of SHWP 
rendered to Pennsylvania customers for resale in Pennsyl¬ 
vania and directly to the Pennsylvania Railroad Company 
in Pennsylvania is intrastate commerce. Although SHrWP 
admittedly does interstate as well as intrastate business, 
the two types of service are readily separable for the pl ur ~ 
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poses of regulation. Ample evidence appears of record for 
us to make such separation. 

The record discloses an integrated and coordinated 
system operated by PW&P and SHWP, and since these 
unified operations result in intrastate commerce in Penn¬ 
sylvania this Commission is bound to exercise jurisdiction 
over such intrastate activities. 

From its inception, SHWP has been subject to the 
jurisdiction of this Commission as fully and completely 
as could be possible under any circumstances. Any at¬ 
tempted exercise of jurisdiction by any other agency, 
whether state or federal, over the rates and charges of 
SHWP, could have no effect to oust the jurisdiction of 
this Commission. The rates and charges for the output 
of electrical energy sold in Pennsylvania by SHWP are 
subject to our jurisdiction. 

After consideration of the motion to Baltimore Com¬ 
pany to dismiss the proceedings as to Safe Harbor Water 
Power Corporation, we are of the opinion that the said 
motion should be denied; Therefore, 

It Is Ordered: That the motion of Consolidated Gas 
Electric Light and Power Company of Baltimore to dis¬ 
miss the proceedings at Complaint Docket No. 14028 
against Safe Harbor Water Power Corporation be and 
is hereby denied. 

Pennsylvania Public Utility Commission 


Attest 


(signed) John Siggins, Jr. 
Chairman 


(Seal) 


(signed) J. A. Walter 
Secretary 
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EXHIBIT F TO PETITION FOR REVIEW. 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Nelson Lee Smith, Chairman; Thbmas 
Commissioners: C. Buchanan, Claude L. Draper, Lbland 

Olds and Harrington Wimberly. 

January 31, 194^ 

In the Matter of 

Pennsylvania Water & Power 
Company 

ORDER GRANTING STAY. 

On January 18, 1949, Pennsylvania Water & Pqwer 
Company and Susquehanna Transmission Company of 
Maryland, respondents in the above-entitled proceeding, 
filed an application for a stay of the effective date of the 
Commission’s order entered January 4, 1949, and issued 
January 5, 1949. On January 25, 1949, the Public Service 
Commission of Maryland advised this Commission of its 
opposition to respondents’ application. 

The respondents request that the effective date be 
stayed “for a period of thirty days from February 1,1^49, 
or until such time as the Commission shall act upon the 
Application for Rehearing which will be filed” by respond¬ 
ents, “plus an additional period of sixty days thereafter, 
being the statutory period allowed” for respondents f‘to 
obtain a review” of the Commission’s order. 

Subsequently, on January 28, 1949, the respondents 
filed their application for rehearing as to the order issped 
January 5. That application we retain under considera¬ 
tion at this time. | 

The rate reduction was made effective February! 1, 
1949. Respondents now allege that they will ‘ ‘ sustain pnd 


j-Docket No. IT-591 j> 
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suffer serious, substantial, and irreparable injury, loss and 
damage” unless the operation of the Commission’s order 
is stayed. The “injury, loss, and damage” refers to the 
difference between the revenues respondents will receive 
under the terms of the Commission’s order and the reve¬ 
nues respondents would receive if the Commission’s order 
were not effective. 

Respondents further assert that in the event the Com¬ 
mission’s order is set aside respondents will have lost 
forever the revenues they would have been authorized to 
collect at the higher rates. Respondents say that this re¬ 
sult will follow because “the Commission has no authority 
and can make no provision for the recouping by and reim¬ 
bursement to” the respondents “of the very substantial 
loss” they will have sustained “without means of recoup¬ 
ing such loss.” 

We do not agree with this view which implies that we 
may only stay our orders unconditionally. If that were 
so, that fact would be a sound reason for denying a stay 
because such a stay would permit respondents to continue 
to charge rates which we have held to be unreasonable and 
to retain the excessive revenues as though our order had 
never been entered, even though it may ultimately be 
affirmed by the courts. To do that would make our use of 
the stay power an instrument for accomplishment of the 
very result which it was the purpose of the Act to prevent 
when it provided in Section 205 that such rates as are here 
involved “shall be just and reasonable and any such rate 
or charge that is not just and reasonable is hereby de¬ 
clared to be unkrwful” and in Section 206 that we should 
determine the just and reasonable rate “to be thereafter 
observed and in force.” We believe that our power to 
grant or deny a stay necessarily carries with it the power 
to grant the stay on such conditions as will maintain the 
status quo and save respondents harmless if and to the 
extent our order may be set aside or modified, and protect 
the interests of those entitled to the benefits of the rate 
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reduction from and after February 1, 1949, if and to tbe 
extent our order is affirmed. i 

Furthermore we think it clear, and we find that the 
condition hereinafter prescribed is necessary and appropri¬ 
ate under Section 309 of the Federal Power Act to carry 
out the provisions of that Act. 

The Commission therefore orders: 


The effective date provided for in the order issued 
January 5, 1949, be and the same hereby is stayed] but 
only upon the condition hereinafter provided, pending 
expiration of the period in which the application' for 
rehearing thereon may be acted upon and petition for 
judicial review may be filed. Such stay shall be ijpon 
condition that the difference between the payments re¬ 
ceived by respondents under existing rates or arrange¬ 
ments and those which would be required under the 
Commission’s order issued January 5, 1949, during the 
period of the stay, together with earnings thereon, shall 
be clearly earmarked, separately accounted for and 
retained by respondents in a segregated reserve solely 
for the purposes hereinafter specified. If and to | the 
extent that the Commission’s order issued Januarjy 5 
shall finally become effective, respondents shall pay 
such difference, together with the earnings thereon] to 
customers, in the proportions their payments wc}uld 
have been reduced if the Commission’s order had pot 
been stayed, for the benefit of the ultimate consumers, 
or such other persons as may be shown to be entitjled 
thereto. If and to the extent that the Commissiojn’s 
order shall be modified or set aside on rehearing' or 
review, such difference, together with the earnings 
thereon, shall be freed of the restrictions hereby 
imposed. 

By the Commission. 

(Signed) Leon M. Fuquay, 

Leon M. Fuquay, j 

(Seal) Secretary. 

Date of Issuance: January 31, 1949 
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EXHIBIT G TO PETITION FOR REVIEW. 

[1] # UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the Matter of 

Pennsylvania Water & Power - Docket No. IT-5915 
Company J 

OPINION NO. 173-A 
By The Commission : 

Applications for rehearing on our Opinion No. 173 and 
order, issued January 5, 1949, were filed January 28, 1949, 
by the Respondents, Pennsylvania Water & Power Com¬ 
pany and Susquehanna Transmission Company of Mary¬ 
land, and on January 31, 1949, by the Intervenor, Pennsyl¬ 
vania Public Utility Commission. The Respondents’ ap¬ 
plication objects to virtually every statement, finding and 
requirement of that opinion and order. With few excep¬ 
tions, those objections simply repeat the arguments ad¬ 
vanced during the course of the hearings and in the briefs 
filed subsequently to the close of the hearings. No useful 
purpose would be served in setting them forth here again. 
We considered them carefully and fully before issuing our 
original opinion and order and we do not believe they offer 
any basis for a rehearing. 

The objections presenting new points have also re¬ 
ceived our careful consideration. Thus Respondents prop¬ 
erly call our attention to the fact that we omitted to find, 
in the language of Sections 20 and 206, that Penn Water’s 
existing rates and charges to Pennsylvania Power & Light 
Company, Philadelphia Electric Company and Metro¬ 
politan Edison are “unjust” and “unreasonable”. That 
was an inadvertence, as indicated by the fact that, in sub- 

* Figures in brackets represent page numbers of opinion in typewritten form. 
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stance, we found the existing rates and charges to tjhose 
Pennsylvania customers (Finding No. 34) exceed a reason¬ 
able cost of service. For that cost of service [2] includes 
an allowance of a fair return, based upon the fair ra^e of 
return, which we found to be 5%%. We will, accordingly, 
amend our order issued January 5, 1949, to include this 
finding in specific statutory terms. 

None of the other new points made by Respondents 
has substantial merit, although one of them may warrant a 
further modification of our order by inclusion of an addi¬ 
tional finding. 

Thus Respondents assert that the Commission “ihas 
no jurisdiction, authority, or power to issue and enforce” 

i 

its order issued January 5, 1949, because the order re¬ 
quires the new schedule of rates and charges “to be 
effective within a period of less than thirty days from the 
date of issuance of such Order, contrary to the require¬ 
ments of Section 20 of the Federal Power Act insofaij as 
such Section makes applicable the provisions of Sectjion 
15 (2) of the Interstate Commerce Act”; and because!, it 
is contended, the hearing and the Commission’s findifigs 
regarding the unreasonableness of Penn Water’s rates and 
charges are not in accordance with the requirements of 
Section 15 (1) of the Interstate Commerce Act insofar) as 
the provisions thereof are made applicable by Section '20. 
(Application for Rehearing, pp. 3, 7-8) Thus by a techni¬ 
cality Respondents seek to postpone yet longer the 
long overdue rate reduction. 

Not only are these objections inapplicable to the Ex¬ 
tent that our rate order is viewed as based on our rate- 
making authority Under Part II of the Act, but they are 
also without merit even to the extent that our order is 
viewed as based upon Part I of the Act. [3] Pennsylvania 
Power <& Light Co. v. Federal Power Commission, 139 |F. 
2d 445, 453 (C. C. A. 3), cert, denied 321 U. S. 798; Sdfe 
Harbor Water Power Corporation v. Federal Power Com - 
mission, 124 F. 2d 800 (C. C. A. 3), cert, denied 316 U. |3. 
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663. In the first case, the Court held that a licensee has 
no vested right in a procedural provision of Part I of the 
Act, and in the second, that the review provisions of Part I 
were repealed by the later enactment of the conflicting re¬ 
view provisions of Part II. While Section 15 (2) of the 
Interstate Commerce Act, referred to in Section 20 of the 
Federal Power Act, provides that orders shall take effect 
within not less than thirty days, all orders of this Com¬ 
mission (including those issued under Section 20) are now 
governed by the subsequently enacted Section 309, which 
provides: 

“Orders of the Commission shall be effective on the 

date and in the manner which the Commission shall 

prescribe.” 

Furthermore, insofar as the objections stated above 
rest on the provisions of Section 15 (1) of the Interstate 
Commerce Act, we fail to perceive the significance of the 
objection or that the practice and procedure followed in 
this case were not in accord with the terms of that Section. 
The procedural provisions of that Section, insofar as they 
appear to be relevant, only stipulate that a rate order may 
be entered “after full hearing” and appropriate findings. 
Respondents have had ample notice of the issues and a full 
hearing with opportunity to adduce evidence, cross- 
examine and argue. They also have had full opportunity 
to point out specifically any deficiencies [4] in our findings. 
If some other objection is intended, Respondents’ refer¬ 
ences to Section 15 (2) and 15 (1) are too unspecific, vague 
and indefinite to be susceptible to any more detailed con¬ 
sideration, and in either event, must be over-ruled. 

In their Application for Rehearing, Respondents also 
allege “that since the record before the Commission was 
closed there have been substantial changes in the opera¬ 
tions and contracts of Petitioner Penn Water, * * * so that 
the bases for the said Order and for many of the findings, 
conclusions, and requirements * * * are destroyed and 
* # * are not in accord with the facts and the law” (page 2 
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of Application for Rehearing). On the basis of the claimed 
changes exception is taken to many of the Commission’s 
statements and findings as no longer true, if ever true. 
(E. g., see pages 46, 47, 58 of Application for Rehearing.) 

More particularly it is alleged in the Petition foil Re¬ 
hearing that since the record has been closed the agree¬ 
ment of December 31,1927, as supplemented, between I^enn 
Water and Baltimore Company has been terminated by 
Penn Water; that Penn Water has notified Baltimore Com¬ 
pany that it was ceasing to receive from the latter i and 
ceasing to pay for any electric energy or capacity jgen- 
erated in Maryland, or elsewhere, and transmitted adross 
the Maryland State line into Pennsylvania; that the opera¬ 
tions of the Respondents were being changed to effect that 
purpose; that if given the opportunity they will prove the 
fact of such termination; that the contract was null, void 
and unenforceable; that Baltimore Company has committed 
material [5] breaches of the contract which justify its Can¬ 
cellation; and that these matters are now in litigation be¬ 
tween Penn Water and Consolidated on Penn Water’s com¬ 
plaint for declaratory judgment and other relief before 
the District Court of the United States for the District of 
Maryland (pages 10-11, 17-18 of Application for Re¬ 
hearing). I 

Similarly, it is alleged that since the record in this 
proceeding has been closed, Penn Water has notified Safe 
Harbor and Baltimore Company that the three-party Con¬ 
tract of June 1, 1931, between the aforesaid is of no effect, 
null, void and unenforceable. Respondents state thaf; if 
afforded the opportunity on rehearing, they will prove the 
fact of such notification; that the contract was null, yoid 
and unenforceable, and that Penn Water credits to the I ac¬ 
count of Safe Harbor an appropriate and reasonable di¬ 
vision of revenues received from Pennsylvania customers 
served jointly by Penn Water and Safe Harbor, wh|ich 
credits have increased substantially the amounts Penn 
Water credits or pays to Safe Harbor (pages 19-20, 39, 
45 of Application for Rehearing). j 
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The contracts which Penn Water by the ex parte ac¬ 
tion thus alleged has sought to terminate are the fifty- 
year foundation contracts referred to in our former 
opinion. Under those contracts the steam and hydroelec¬ 
tric generating capacity and transmission facilities of 
Baltimore Company, Penn Water, Susquehanna, and Safe 
Harbor, were designed and constructed, and for up to 17 
years and more operated, so as to achieve close integra¬ 
tion and coordination [6] among all of the companies. We 
pointed out in our opinion that such pooling of Baltimore 
Company’s steam capacity with the hydro capacity of the 
other companies resulted in a much more economical sup¬ 
ply of the combined power requirements of all the com¬ 
panies, including supply to Pepco in the Washington area. 1 

Penn Water has consistently in its representations to 
its stockholders and to regulatory authorities explained 
and emphasized the results and importance of the pool¬ 
ing arrangements. Thus in its 1941 Report to Stock¬ 
holders it said: 

“Coordinated operation of this pool of power 
means that each member not only has available in 
emergency the combined resources of the intercon¬ 
nected systems, but also derives through daily and 
seasonal interchange arrangements the benefit which 
arises from the use of the most economic sources of 
generation for supplying the power requirements of 
the pool. A further benefit flows from the possibility 
of planning generating-capacity additions of the most 
economic type and size with consequent reduction in 
the amount of unused reserve capacity that would oc¬ 
cur w’ere the systems uncoordinated. Thus the re¬ 
gional transmission network of the Pennsylvania 
Water & Power Company has multiple purposes, and 
energy continually flows in, across, and out of it as 


1- See Opinion No. 173, p. 17, for some of the most pertinent language from 
one of the contracts. 





Exhibit G to Petition for Review 377 

the needs of the interconnected members develop from 
minute to minute and day to day.” j 

• • • 

“The System had its origin 32 years ago. 

“It arose from the necessity of finding a solution 
to the problem of providing, without large and ex¬ 
pensive reservoirs, a uniform supply of power ^hile 
utilizing the unharnessed energy of a drainage, [7] 
area subject to severe droughts and floods. The Aver¬ 
age daily flow at Holtwood has varied from as little as 
1700 cubic feet per second up to 756,000 cubic feet 
per second since the Company began operations. 
Nevertheless, out of this difficult situation, an im¬ 
portant and reliable power pool has been developed. 

“The answer to the problem was combined h^dro 
and steam supply; not the substitution of hydro for 
steam, but from the outset the integration and co¬ 
ordination of hydro and steam in the planning for the 
capacity needed and in the operation and maintenance 
of the facilities.” 

fit 

“Favorably located in regard to harnessing the 
river, the Holtwood plant is also strategically situated 
for serving through short transmission lines the m^jor 
load centers of one of America’s chief industrial pnd 
agricultural regions. 

“Through long range planning and cooperation 
with its customers—cooperation which found expres¬ 
sion in the design as well as the operation of the 
plants—the Company so developed its transmission 
system that from the original transmission line to 
provide standby steam or supplementary hydro povfer, 
as the needs might be, there evolved a comprehensive 
network supplying power and interchanging power 
on a regional basis for utility companies supplying a 


I 

i 
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population of 2,600,000 in the 4,600 square mile area 
served by the interconnected companies. 

“This network is wholly within the two adjoining 
states of Pennsylvania and Maryland, the supply to 
Washington being over an interconnection with the 
Potomac Electric Power Company’s own system near 
the District of Columbia line.” 

Repeated statements to the same effect have been made by 
Penn Water’s officers and witnesses in the record in this 
proceeding, with substantiating detail. 

By the terms of those contracts the installation of ad¬ 
ditional facilities by Penn Water is subject to approval by 
Baltimore [8] Company, 2 to assure coordinated planning 
and investment to meet the growing power needs of the 
system as a whole with resulting additional economies and 
consumer benefits. 

The regional integration and coordination of facilities, 
the resulting economies, and the utilization and conserva¬ 
tion of natural resources thus achieved are precisely what 
was sought to be encouraged and fostered by the Federal 
Power Act and established as a part of the criterion of the 
public interest to be served by regulation thereunder (Cf. 
Section 202 (a)). If there are questions as to the legality 
of the foundation contracts which are in litigation, as Re¬ 
spondents’ application for rehearing indicates, the validity 
of our order is not dependent upon the decision of those 
questions. In our opinion and order we took care to leave 
the continuation of the operation of the integrated and in- 


2. Thus Article V of the June 1, 1931, amendment to the December 31, 
1927 agreement reads: 

“So far as possible consistently with the performance of any duty or 
obligation aforesaid. Power shall obtain the approval of Electric (1) before 
incurring any single commitment for investment (except for renewals or 
replacements) in excess of $50,000.00 on the basis of which Electric shall 
make payment under Article III (b) hereof, and (2) before alienating or 
disposing of in any one year any property, plant, or equipment, other than 
stores and construction equipment, having a total value in excess of 
$50,000.00 and included in the investments of Power and/or subsidiaries of 
Power in plant, property or power development devoted to the generation, 
transmission, or distribution of electrical power and energy.” 
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terconnected system in full effect, merely changing the 
rates, as shown by our statement wherein we specifically 
stipulated that 

[9] “The present arrangement whereby sales to Pennsyl¬ 
vania customers are made on a firm basis on definite 
rate schedules whereas Baltimore Company takes vfhat 
is left and assures Respondents of the recovery of all 
proper operating expenses, depreciation, taxes and a 
fair return, is the most practicable under the circfim- 
stances. That arrangement will, therefore, be Con¬ 
tinued with, however, such modifications as are neces¬ 
sary to accomplish the reductions mentioned abov$ to 
Pennsylvania Power & Light, Philadelphia Company, 
Metropolitan Company and Baltimore Company.” 

Now, by the changes referred to in Penn Water’s ap¬ 
plication for rehearing, all of the carefully built-up bene¬ 
fits of pool design, investment, construction and operation 
apparently are intended to be sacrificed by Penn Walter. 
Penn Water’s non-receipt of steam generated energy fi[om 
outside Pennsylvania for sale to resale customers would de¬ 
stroy the pool economies under the established method of 
operation. 

We have heretofore recognized, in cases not involving 
regulation of rates or service, that, conformably to its ^on- 
tract obligations, a company which is subject to regulation 
as a “public utility” under the Federal Power Act, njiay 
terminate the operations which cause it to be such a “pub¬ 
lic utility” and remove itself from such regulation (The 
Connecticut Light and Power Company, Opinion No. 151, 
Docket No. IT-5665, decided May 28,1947). Here, however, 
interstate operations, insofar as they involve the trans¬ 
mission and sale at wholesale of electric energy trans¬ 
mitted from Pennsylvania and consumed at points in Mary¬ 
land or the District of Columbia, are not alleged to h?ve 
been terminated and no new question is raised by any of 
the changes as to our jurisdiction over such operations) or 
over the Respondents. | 




380 


Exhibit G to Petition for Remew 


[10] Furthermore, our rules (Section 35.5) require that 
when a rate or service which has been filed with the Com¬ 
mission, as these foundation contracts have been, “is pro¬ 
posed to be cancelled and no new rate schedule is filed in 
its place • • • each public utility required to file the sched¬ 
ule shall formally notify the Commission of the proposed 
cancellation” 30 days in advance and shall submit a state¬ 
ment of the reasons therefor and that notice has been served 
upon the other parties to the schedule or contract. A copy 
of such notice to the Commission is required to be duly 
posted. 

Compliance with filing requirements is particularly im¬ 
portant in a case like the present where the filings cover, 
not a single sale and delivery by one party to the other, 
but interchange of energy and capacity between and among 
the parties to the contracts and numerous other obligations 
and rights which are required to be filed as changes under 
Section 35.3 (c). 

In this case refusal of Penn Water to receive energy 
originating outside of Pennsylvania from Baltimore Com¬ 
pany would not be merely a termination of the purchase 
and sale of that energy (i. e., a cancellation subject to Sec¬ 
tion 35.5 of the Rules) but would constitute a change in 
rates and service in several aspects which cannot be accom¬ 
plished except in compliance with requirements prescribed 
under Section 205 of the Federal Power Act. (1) It sub¬ 
stantially changes the consideration to be paid by Balti¬ 
more Company for the energy received by it from Penn 
Water and Safe Harbor (i. e., effects a change in rate re¬ 
quired to be filed under Section 35.3 of our Rules). [11] 
(2) It will remove the Baltimore Company’s outlet for sur¬ 
plus steam generated power heretofore supplied by it to 
Penn Water whereby it has been enabled to make fuller 
use of its generating facilities and achieve substantial econ¬ 
omies (i. e., effect a change in that service, required to be 
filed under Section 35.3 of our Rules). (3) It may affect 
the service to Baltimore Company by impairing Penn 
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I 

Water’s ability to provide peaking capacity in low vjater 
seasons when its non-receipt of out-of-state steam gen¬ 
erated energy from Baltimore Company may force }t to 
draw down its pond in off-peak hours in order to supply 
the power needs of its Pennsylvania customers, thereby 
leaving insufficient water in its pond to operate at full ca¬ 
pacity during peaking hours so as to serve Baltimore (Com¬ 
pany’s needs for peaking capacity (i. e., effect a change in 
service also required to be filed under Section 35.3 of our 
rules). (4) It will affect the contractual rights of Balti¬ 
more Company to maintenance of long-term assure^ ca¬ 
pacity and supply of energy under conditions of coordinated 
planning, design and construction of additional generating 
and transmitting facilities to take care of its load growth 
(i. e., effect a further change in the effective rate to the Bal¬ 
timore Company, a change also required to be filed under 
Section 35.3 of our rules). ! 

If such changes insofar as they affect rates charged 
Baltimore Company by Penn Water are to be legally effec¬ 
tuated under Section 205 (d) of the Act, that can only be 
done by filing as prescribed in our rules. This will afford 
30 days opportunity for examination [12] of the changes 
before they become effective. If questionable, they are 
subject to suspension pending hearing and decision, under 
Section 205 of the Act. If at such a hearing it should, ap¬ 
pear that the changed rates to Baltimore Company are un¬ 
just or unreasonable (as a result of Penn Water’s failure 
to utilize the more economical modes of operation pr|evi- 
ously followed or for any other reason), or that theyjare 
unduly discriminatory or preferential (because of an un¬ 
reasonable difference between localities, or otherwise), the 
Commission may refuse to permit them to become effective 
insofar as they cover the services continued to be rendered 
by Penn Water to Baltimore Company. 

Insofar as such changes affect service, compliance vyith 
the Rule referred to would enable the Baltimore Company, 
the Maryland Public Service Commission, or any other in- 
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terested electric utility or state commission, before sucb 
changes are put into effect to make application under Sec¬ 
tion 202 (b) for an order “to sell energy • • • or exchange 
energy” from and after the time of the proposed change 
or termination of service, or a complaint under Section 207 
as to the adequacy of the service to be rendered. 

None of these alleged changes having been made or 
proposed in the only way they could lawfully become effec¬ 
tive, Respondents are in no position in this or any other 
proceeding to urge any objection or claim in reliance 
thereon. An unlawful attempt to avoid putting into effect 
the rate reduction we ordered affords no valid basis for 
objecting to that order. 

[13] The only other alleged change since the record was 
closed is Respondents’ offer to prove, if given an oppor¬ 
tunity to do so on rehearing, that since the close of the 
record the Pennsylvania Commission has issued a rate 
order against Penn Water and Safe Harbor which is in con¬ 
flict with this Commission’s rate order (pages 39, 60 of 
Application for Rehearing). We do not perceive how that 
fact, if shown, would alter any of the grounds for our de¬ 
termination of our jurisdiction. 

Furthermore, there is no allegation by Respondents in 
their application for rehearing that any of the changes oc¬ 
curred after the issuance of the order, or that they are of 
continuing effect. If they occurred before our order was 
issued Respondents cannot, on the allegations they have 
made, complain in this proceeding of our failure to hear 

matters which they failed to bring to our attention by timely 
application. 

The failure to allege that the changes continue may be 
of consequence. If necessary we might notice the Pennsyl¬ 
vania Commission has been temporarily enjoined by the 
District Court of the United States for the Middle District 
of Pennsylvania in Consolidated Gas Electric Light and 
Power Company of Baltimore v. John Siggins , et al., Civil 
Action No. 3274, from enforcing the order of that Com- 
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mission to which Respondents’ allegations refer, and the 
companies subject thereto from complying therewithj; also 
that the changes in operations sought to be put into effect 
by Respondents here have been temporarily enjoined by 
the District Court of the United States for the District [14] 
of Maryland in Pennsylvania Water & Power Company v. 
Consolidated Gas Electric Light and Power Company of 
Baltimore, Civil Action No. 4179, which is, presumably, the 
case referred to in Respondents’ Application for Rehear¬ 
ing. 

Finally, Respondents assert that the rate base do^s not 
conform to the requirements of Section 3 (13) of thb Act. 
Although they do not specify in which respects, if any; that 
is true, we may point out that the standard for rate-making 
under Part I, which is found in Section 20, prescribe^ the 
customary statutory standard (“reasonable, nondiscriihina- 
tory and just”) which the Supreme Court has construed to 
free the regulatory commission from adherence to any par¬ 
ticular formula. E. g., Federal Power Commission v. Natu¬ 
ral Gas Pipeline Co., 315 U. S. 575; Federal Power Com¬ 
mission v. Hope Natural Gas Co., 320 U. S. 591. 

We have heretofore, in another proceeding ( Safe Har¬ 
bor Water Power Corporation, 5 F. P. C. 221) had occasion 
to deal with a contention that our deduction of accrued 
depreciation in computing a rate base was improper be¬ 
cause Section 3 (13) defines “net investment” as “aqtual 
legitimate original cost” minus “aggregate credit balances 
of current depreciation accounts” “if and to the exjtent 
* * * accumulated during the period of the license from 
earnings in excess of a fair return on such investment”. 
If such a contention is intended by the general allegation 
here made, it must be rejected. What we have already 
said concerning the controlling provisions of Section 2^3 is 
a complete answer to such contention. Moreover, even [15] 
if Section 3 (13) applied, it would apply only “during the 
period of the license”, which in Penn Water’s case begins 
January 1,1938 ( Metropolitan Edison Co. v. Federal Poyoer 
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Commission, 169 F. 2d 719, 723 (C. C. A. 3)), and from 1938 
through 1946 Penn Water has earned all of its recurring 
operating expenses, including depreciation and taxes, plus 
a fair return. 

This is convincingly shown by the evidence in the rec¬ 
ord. During the years 1938 to 1945, inclusive, Penn Water 
earned an average return on its net investment (including 
working capital) of 10.4%. The returns earned ranged 
from 9.9% in 1943 to 11.8% in 1938. 3 It is therefore evi¬ 
dent that during the period 1938 to 1946 Penn Water earned 
more than a fair return after depreciation, taxes, and all 
operating expenses. Because the license period begins 
with 1938 we confine our finding to those years. 

If the Respondents here intend by their reference to 
Section 3 (13) to urge any other contention, we reject it 
for the further reason that it is not urged with sufficient 
particularity to be considered. 

[16] The Pennsylvania Public Utility Commission’s appli¬ 
cation for rehearing is based upon contentions which in¬ 
volve matters already carefully considered by this Com¬ 
mission and discussed in Opinion No. 173. Further con¬ 
sideration of these matters will serve no useful purpose. 
The Pennsylvania Commission’s application will, therefore, 
be denied. 

There is one respect in which our stay order of Janu¬ 
ary 31, 1949, should be modified to facilitate the discharge 
of our duties in enforcing the provisions of the Act, and 
that is to require filing of certified copies of the bills ren¬ 
dered by Respondents to Metropolitan Company, Philadel- 

3. These returns have permitted Penn Water after depreciation, to meet 
the interest and dividend requirements on its outstanding bonds and preferred 
stock and have provided an average return during the same period of 19.1% 
on the adjusted common stock equity (a high of 217%, in 1942, and a low of 
17.6% in 1939 and 1940). The dividends paid on common stock during the 
period 1938 to 1945, inclusive, averaged 15.4% on the adjusted common stock 
equity. These common stock earnings may be compared to the earnings price 
ratios of the common stocks of fourteen typical electric operating companies 
during the period 1940-1945, inclusive, which the record shows ranged from a 
low in November, 1945, of 5.09% to a high of 12.92% in March, 1942, the 
average being 7.9%. The range of the medial four of six electric utilities used 
by Respondents’ own witness Foster was a low of 5.16% in November, 1945, 
to a high of 11.20% in May, 1942, with an average during this period of 7.6%. 
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phia Company, PP&L, and Baltimore Company while the 
stay we ordered is in effect, and certified copies of the jour¬ 
nal entries effectuating compliance with the conditions of 
the stay order. 

Appropriate findings and order will be entered in ac¬ 
cordance with this opinion. 

(Signed) Nelson Lee Smith, 

Nelson Lee Smith, 

Chairman 

(Signed) Thomas C. Buchanan, 
Thomas C. Buchanan, 

Commissipner 

(Signed) Claude L. Draper, 

Claude L. Draper, 

Commissioner 


(Signed) Leland Olds, 
Leland Olds, 


Commissipner 


(Signed) Harrington Wimberly, 
Harrington, Wimberly, 

Commissibner 


Dated at Washington, D. C., this 26th day of Febru 
1949. 


fry, 


(Signed) Leon M. Fuquay, 
Leon M. Fuquay, 
Secretary 


Date of Issuance: February 28,1949 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan, Claude L. Draper, Leland Olds 
and Harrington Winberly. 

February 26,1949 


In the Matter of 
Pennsylvania Water & Power 

Company 


iDocket No. IT-5915 


ORDER DENYING APPLICATIONS FOR REHEAR¬ 
ING, AMENDING RATE REDUCTION ORDER 

ISSUED 

JANUARY 5, 1949, AND AMENDING ORDER ISSUED 
JANUARY 31, 1949, CONDITIONALLY STAYING 

EFFECTIVE DATE OF RATE REDUCTIONS 

Upon consideration of the application for rehearing 
filed January 28, 1949, by Pennsylvania Water & Power 
Company and Susquehanna Transmission Company of Bal¬ 
timore (Respondents), the application for rehearing filed 
by the Pennsylvania Public Utilities Commission on Janu¬ 
ary 31, 1949, and the record in this proceeding and having 
this day issued its Opinion No. 173A in this matter, which 
is incorporated by reference and made a part hereof. 

The Commission further finds that: 

(1) On the basis of a reasonable and proper alloca¬ 
tion of the cost of service rendered by Penn Water 
and Transmission Company, Respondents, as of 
January 4, 1949, the rates and charges to Phila¬ 
delphia Company, Metropolitan Company, and 
PP&L are unjust and unreasonable, the excess over 
just and reasonable rates for the year 1946 being 
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l 

approximately $114,311, $26,094 and $80,53$, re¬ 
spectively. 

I 

(2) The accrued depreciation referred to in finding 
(26), recorded and to be recorded as thefe set 
forth, insofar as it was accrued during the period 
from 1938 through 1946 was accumulated from 
earnings in excess of a fair return, and will con¬ 
tinue to be so accumulated. 

I 

I 

(3) It is necessary and appropriate to carry opt the 

provisions of the Federal Power Act that Respond¬ 
ents be ordered to file certified copies of bill^ and 
accounting entries as provided for in paragraphs 
(B) and (C), below. | 

I 

I 

i 

The Commission further orders that: 

(A) The applications for rehearing are denied. I 


(B) Respondents shall file certified copies of every bill 
rendered to Philadelphia Company, Metropolitan 
Company, PP&L, and Baltimore Company foy any 
service rendered during any part of the tim£ the 
stay ordered January 31, 1949, remains in effect, 
within one week from the date each such bill is 
rendered, respectively. 

(C) Respondents shall file certified copies of eacfi ac¬ 
counting entry reflecting their accounting fo(r all 
payments received from Philadelphia Company, 
Metropolitan Company, PP&L, and Baltimore 
Company for any service rendered during any part 
of the time the stay ordered January 31, 194£j, re¬ 
mains in effect, and effectuating compliance with 
the terms of the conditions of that stay, such en¬ 
tries to be filed within one week from the date each 
such entry is made, respectively, and to be accom¬ 
panied by such explanation and supporting dat a as 
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necessary to show that the steps taken do consti- 
tnte compliance. 

(D) The effective date of this order and Opinion No. 
173A is February 26, 1949. 

By the Commission. 

(Signed) Leon M. Fuquay, 

Leon M. Fuquay, 

(Seal) Secretary. 

Date of Issuance: February 28,1949 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the matter of 
Pennsylvania Water & Power 

Company 


Docket No. IT-591f> 


APPLICATION FOB REHEARING OF ORDEli 
ISSUED FEBRUARY 28, 1949 
(Filed March 11, 1949.) 


Pennsylvania Water & Power Company (Pqnn 
W'ater), Respondent and Petitioner herein; being ag¬ 
grieved on its own behalf by the Order issued by the Com¬ 
mission February 28, 1949; and being separately and in¬ 
dependently aggrieved by such Order as the owner of one- 
half of the Class B voting stock of Safe Harbor W^ter 
Power Corporation (Safe Harbor), said Safe Harbor bejing 
unable to intervene in this proceeding because of the dead¬ 
lock in its Board of Directors as set forth in Petitioners 9 
Application for Rehearing of the Commission’s Orderj is¬ 
sued January 5, 1949, filed in this proceeding on January 
28, 1949, and Penn Water also being separately and 
dependently so aggrieved as agent for and on behalf 
Safe Harbor under the provisions of certain contracts 
with Pennsylvania Power & Light Company (PP&L) and 
Philadelphia Electric Company (Philadelphia Company-); 
and Susquehanna Transmission Company of Maryland 
(Transmission Company), Respondent and Petitioner 
herein, also being aggrieved by such Order; hereby apply 
to the Federal Power Commission (Commission) for a re¬ 
hearing of said Order issued February 28, 1949, as pro¬ 
vided by Section 313 (a) of the Federal Power Act (16 
U. S. C. § 825-1 (a); 49 Stat. 860) of all of the matters 


m- 

of 
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presented or involved in this proceeding and covered or 
affected by said Order and the accompanying Opinion No. 
173-A; and pray that said Order and Opinion, the Com¬ 
mission’s Order issued January 5, 1949, and the accom¬ 
panying Opinion No. 173, be abrogated, vacated, set aside, 
and reversed because of the matters erroneously decided, 
the errors with respect thereof, and the objections of Peti¬ 
tioners to said Opinions and Orders to wit: Petitioners 
respectfully show that in said Opinion No. 173-A and said 
Order issued February 28, 1949, the Commission er¬ 
roneously decided each and all of the following matters 
and committed each and all of the following errors, and 
Petitioners object to said Opinion and Order because of 
each and all of said matters erroneously decided and said 
errors for each and all of the following reasons: 

I 

The application of Petitioners for rehearing of the 
Commission’s Order issued January 5, 1949 was er¬ 
roneously denied for each and all of the reasons specified 
in Petitioners’ Application for Rehearing of Order issued 
January 5, 1949, filed herein on January 28, 1949; and by 
reason of the new facts of continuing effect stated in such 
Application as offers of proof, and as stated herein. 

n 

Insofar as any of the statements in the Commission’s 
Opinion No. 173-A, dated February 26, 1949, which was in¬ 
corporated by reference and made a part of the Commis¬ 
sion’s Order issued February 28, 1949, purport to be 
definite findings of fact or conclusions, or anything more 
than mere illustrative explanations of the Commission’s 
conclusions, each and all of the following portions thereof 
are erroneous, unconstitutional, unlawful, arbitrary, ca¬ 
pricious, contrary to the evidence of record, unsupported 
by any substantial evidence of record, and operate to de- 
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prive Petitioners of their property without due process of 
law, in violation of the Fifth Amendment to the Constitu¬ 
tion of the United States, and results in exercise of au- 

9 

thority in excess of statutory jurisdiction, authority, or 
limitations; and Petitioners seek rehearing on each and 
every one of the following portions thereof for the rea¬ 
sons and on the grounds as hereinafter stated: 

(1) The statements of the Commission on page 1 
of Opinion No. 173-A as follows: 

i 

“With few exceptions, those objections [of Re¬ 
spondents] simply repeat the arguments advahced 
during the course of the hearings and in the briefs 
filed subsequently to the close of the hearings. | No 
useful purpose would be served in setting them forth 
here again. We considered them carefully and fully 
before issuing our original opinion and order and we 
do not believe they offer any basis for a rehearing. ’ 1 

on the grounds that: | 

(a) Such statements are not supported by the 
record and the Commission’s Opinions No. 173 and 173-A 
and Order issued January 5,1949 on their face demonstrate 

i 

the error of such statements. 

| 

(b) With particular reference to the objec¬ 

tions of Petitioners contained in paragraph II of their Ap¬ 
plication for Rehearing of Order issued January 5, 1^49, 
filed January 28, 1949, it is apparent on the face of many 
of such objections that Petitioners had had no prior op¬ 
portunity to object to or to offer proof of facts in rebuttal 
of many of the specific statements of the Commission Con¬ 
tained in its Order issued January 5, 1949. 1 

(c) Insofar as such statements represent a 
refusal or failure on the part of the Commission to mhke 
a ruling upon each finding, conclusion, or exception pre¬ 
sented by Petitioners, or to give the reasons or basis for 
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i 

its decisions on all of the material issues of fact or law 
presented on the record, the Commission’s Orders issued 
January 5, 1949, and February 28, 1949, operate to de¬ 
prive Petitioners of their property without due process i 
of law in violation of the Fifth Amendment to the Consti¬ 
tution of the United States, and without a fair hearing in 
violation of said Amendment and of the provisions of the 
Federal Power Act. 

(2) The statements of the Commission on pages 
1 and 2 of Opinion No. 173-A as follows: 

“* * * in substance, we found the existing rates and 
charges to those Pennsylvania customers (Finding No. 

34) exceed a reasonable cost of service. For that cost 
of service includes an allowance of a fair return, based 
upon the fair rate of return, which we found to be 
514 %.” 

| 

on the grounds as specified in paragraphs III (31) and 
III (33) of Petitioners’ said Application for Rehearing of 
Order issued January 5, 1949. 

(3) The statement of the Commission on page 2 
of Opinion No. 173-A as follows: 

“None of the other new points made by Respond¬ 
ents has substantial merit * * * ” 

on the grounds that such statement is not supported by the 
record; and Petitioners ’ said Application for Rehearing of 
Order issued January 5, 1949, on its face raises new points 
of substantial merit and contains offers of proof of new 
facts of continuing effect requiring substantial revision of 
statements deemed by the Commission to be decisive in its 
Opinions No. 173 and 173-A, and requiring abrogation of 
the Commission’s Orders issued January 5, 1949, and Feb¬ 
ruary 28, 1949; and the Commission failed to consider all 
of such new points and offers of proof, and failed to make 
the revisions and changes required thereby. 
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(4) The statements of the Commission on pages 
2 and 3 of Opinion No. 173-A as follows: | 

* ‘ Thus by a technicality Respondents seek to post¬ 
pone yet longer the already long overdue rate reduc¬ 
tion. 

“Not only are these objections [objection td) fail¬ 
ure to make order effective after thirty days’ time pre¬ 
scribed by statute] inapplicable to the extent th^t our 
rate order is viewed as based on our rate-making au¬ 
thority under Part II of the Act, but they are also 
without merit even to the extent that our orc|er is 
viewed as based upon Part I of the Act. * * * all orders 
of this Commission (including those issued undei* Sec¬ 
tion 20) are now governed by the subsequently enacted 
Section 309, # * 

on the grounds that: j 

(a) Such statements are not supported tjy the 
record; and there is no substantial evidence of record or 
findings of the Commission which would support any con¬ 
clusion that any rate reduction by the Commission is due 
or overdue. 

(b) Section 20 of the Act was re-enacted by 
the same legislation enacting Section 309 of the Act, so that 
insofar as rate regulatory orders of the Commission affect 
licensees under Part I of the Act both the provisions oi* Sec¬ 
tion 20 and Section 309 are applicable. The right to Inter¬ 
pose the defense that the Commission’s Order issued Jan¬ 
uary 5, 1949, did not designate a lawful date folr its 
effectiveness, under the provisions of Section 15 (2) o!f the 
Interstate Commerce Act, is not a mere technicality or 
procedural provision of Section 20 of the Federal Power 
Act but it is a statutory right of defense enforcing a statu¬ 
tory limitation on the power of the Commission to issue 
its orders, under Section 309 of the Act, with respect to 
their effective dates. 


I 
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(c) Nothing in Section 309 of the Act, as lim¬ 
ited by the rights to defenses contained in Section 20 of 
the Act and the provisions of Section 15 (2) of the Inter¬ 
state Commerce Act, authorized or empowered the Com¬ 
mission to issue its Order of January 5, 1949, effective on 
February 1, 1949; and since the effective date designated 
in such Order is not a lawful one, the order did not become 
operative and was wholly ineffective and invalid; and no 
subsequent action by the Commission can lawfully make 
effective the requirements of such order of January 5, 
1949, retrospectively from February 1, 1949, or any other 
past date, without being in excess of the statutory authority 
granted by the Federal Power Act and in violation of Sec¬ 
tion 1, Article III and the Fifth Amendment to the Con¬ 
stitution of the United States. 

(5) The statement of the Commission on page 3 
of Opinion No. 173-A as follows: 

“Respondents have had ample notice of the issues 
and full hearing with opportunity to adduce evidence, 
cross examine and argue.” 

on the grounds that: 

(a) Such statement is not supported by any 
substantial evidence of record and is contrary to the evi¬ 
dence of record; and Petitioners have had no opportunity 
to rebut with evidence many of the erroneous and unsup¬ 
ported statements of the Commission contained in its Opin¬ 
ions No. 173 and 173-A and its Orders issued January 5, 
1949, and February 28, 1949, of w T hich statements Peti¬ 
tioners had no notice until made. 

(b) As stated in paragraph I (6) (g) of Peti¬ 
tioners’ Application for Rehearing of Order issued Jan¬ 
uary 5, 1949. 

(c) The refusal or failure of the Commission 
to grant a rehearing on each and all of the matters as 
prayed in Petitioners’ said Application for Rehearing of 
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Order issued January 5, 1949, deprives Petitioners of the 
hearing required by Section 206 (a) of the Act, by Section 
20 of the Act insofar as such Section makes applicable the 
provisions of Section 15 (1) of the Interstate Comifierce 
Act, and contrary to the provisions of the due process 
clause of the Fifth Amendment to the Constitution of the 
United States. 

(6) The statement of the Commission on pages 7 

and 8 of Opinion No. 173-A as follows: \ 

\ 

“By the terms of those [‘foundation’] contracts 
the installation of additional facilities by Penn Abater 
is subject to approval by Baltimore Company, tip as¬ 
sure co-ordinated planning and investment to me^t the 
growing power needs of the system as a whole witfi re¬ 
sulting additional economies and consumer benefits.” 

on the grounds that: i 

(a) Such statement is not supported by any 
substantial evidence of record. 

(b) There is no substantial evidence of record 
to support any conclusion that maintenance of the “founda¬ 
tion” contracts is essential to the derivation of econoinies 

\ 

or benefits arising out of coordinated planning and invest¬ 
ment or out of pooling arrangements, or that any of such 
terms is essential to the encouragement or fostering of 
regional integration and coordination of facilities with re " 
suiting economies and the utilization and conservation of 
natural resources; what evidence there is of record ijs to 
the contrary; and if relevant and material to any issues in 
this proceeding, and if given an opportunity on rehearing, 
Petitioners hereby further offer to prove that such conclu¬ 
sions are in error, and that the maintenance of ^uch 
“foundation” contracts results in inability on the par^; of 
Penn Water and Safe Harbor to integrate and coordinate 
their facilities with their Pennsylvania customers, and Such 
integration and coordination is necessary to promote the 
greatest possible economies and benefits to the public and 
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achieve the most proper utilization and conservation of 
natural resources; and maintenance of such “foundation” 
contracts results in their inability to render adequate and 
sufficient service to their customers and to freely compete 
in the generation and rendering of electrical services by 
reason of the restrictive actions taken by Baltimore Com¬ 
pany ostensibly under the terms of such contracts. 

(7) The reliance by the Commission, on page 8 of 
Opinion No. 173-A, on the provisions of Section 202 (a) of 
the Act as support for continuation of the 11 foundation ’ ’ 
contracts; the illegality of which is about to be determined 
in the Federal Courts on the ground that nothing in Sec¬ 
tion 202 (a) authorizes or supports any action by the Com¬ 
mission requiring involuntary interconnection or coordina^ 
tion of facilities for the generation, transmission, or sale 
of electric energy; and nothing in the Federal Power Act 
requires or authorizes the Commission to require the con¬ 
tinuation of any integration or coordination of such facili¬ 
ties for the purpose of maintaining the Commission’s regu¬ 
latory jurisdiction, or to support any rate regulatory con¬ 
clusions or order of the Commission; and the Commission 
has no authority to encourage, foster, or require any ar¬ 
rangements in violation of the public policy or the anti¬ 
trust laws of the United States or the States. 

(8) The statement of the Commission on page 8 
of Opinion No. 173-A as follows: 

“ * the validity of our order is not dependent upon 
the decision of those questions [decision of the legality 
of the ‘foundation’ contracts].” 

on the ground that such statement is not supported by the 
record and is contrary to the record. 

(9) The statements of the Commission on page 9 
of Opinion 173-A as follows: 

“Now, by the changes referred to in Penn Water’s 
application for rehearing, all of the carefully built-up 






Exhibit H to Petition for Review j 397 

benefits of pool design, investment, construction) and 
operation apparently are intended to be sacrificed by 
Penn Water. Penn Water’s non-receipt of steam gen¬ 
erated energy from outside Pennsylvania for sale to 
resale customers would destroy the pool econojmies 
under the established method of operation.” 

on the grounds that: 

(a) Such statements are not supported byj any 

substantial evidence of record and are contrary to the| evi¬ 
dence of record. | 

(b) If not already apparent on the record, 
and if given an opportunity on rehearing, Petitioners here¬ 
by offer to prove that such statements are not in accord 
with the present facts, and that such present facts aije of 
continuing effect; and that, in accordance with the oflf^r of 
proof contained in paragraph II (41) (b) of Petitioners’ 
said Application for Rehearing of Order issued January 5, 
1949, and other facts of continuing effect ascertained by 
Petitioners since the issuance of the said Order, all or [any 
of the benefits and economies of pool design, investment, 
construction and operation will be retained, enhanced, (sup¬ 
plemented, and increased by integration and coordination 
with utility systems located and conducting operation^ en¬ 
tirely within the State of Pennsylvania; and that under 
present facts and circumstances of continuing effect the 
involuntary requirement for or maintenance of any integra¬ 
tion and coordination between the systems of Penn Water 
and Safe Harbor and the system of Baltimore Comp|any 
will not result in the greatest possible economy or in the 
most proper or feasible utilization or conservation of nat¬ 
ural resources, to the detriment of the public interest, j 

(10) The statements of the Commission on pages 
10,11 and 12 of Opinion No. 173-A as follows: 

“Furthermore, our rules (Section 35.5) require 
that when a rate or service which has been filed \A?ith 
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the Commission, as these foundation contracts have 
been, ‘is proposed to be cancelled and no new rate 
schedule is filed in its place • • * each public utility re¬ 
quired to file the schedule shall formally notify the 
Commission of the proposed cancellation’ 30 days in 
advance and shall submit a statement of the reasons 
therefor and that notice has been served upon the other 
parties to the schedule or contract. A copy of such 
notice to the Commission is required to be duly posted. 

“Compliance with filing requirements is particu¬ 
larly important in a case like the present where the 
filings cover, not a single sale and delivery by one 
party to the other, but interchange of energy and 
capacity between and among the parties to the con¬ 
tracts and numerous other obligations and rights which 
are required to be filed as changes under Section 
35.3 (c). 

“In this case refusal of Penn Water to receive 
energy originating outside of Pennsylvania from Balti¬ 
more Company would not be merely a termination of 
the purchase and sale of that energy (i. e., a cancella¬ 
tion subject to Section 35.5 of the Rules) but would 
constitute a change in rates and service in several as¬ 
pects which cannot be accomplished except in compli¬ 
ance with requirements prescribed under Section 205 
of the Federal Power Act. (1) It substantially changes 
the consideration to be paid by Baltimore Company 
for the energy received by it from Penn Water and 
Safe Harbor (i. e., effects a change in rate required to 
be filed under Section 35.3 of our Rules). (2) It will 
remove the Baltimore Company’s outlet for surplus 
steam generated power heretofore supplied by it to 
Penn Water whereby it has been enabled to make 
fuller use of its generating facilities and achieve sub¬ 
stantial economies (i. e., effect a change in that service, 
required to be filed under Section 35.3 of our Rules). 
(3) It may affect the service to Baltimore Company by 
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impairing Penn Water’s ability to provide pteaking 
capacity in low water seasons when its non-receipt of 
out-of-state steam generated energy from Baltimore 
Company may force it to draw down its pond in off- 
peak hours in order to supply the power needs of its 
Pennsylvania customers, thereby leaving insufficient 
water in its pond to operate at full capacity during 
peaking hours so as to serve Baltimore Company’s 
needs for peaking capacity (i. e., effect a change in 
service also required to be filed under Section 35-3 of 
our rules). (4) It wfill affect the contractual rights of 
Baltimore Company to maintenance of long-term as¬ 
sured capacity and supply of energy under conditions 
of coordinated planning, design and construction of 
additional generating and transmitting facilities tp take 
care of its load growth (i. e., effect a further change in 
the effective rate to the Baltimore Company, a change 
also required to be filed under Section 35.3 ojf our 
rules). 


“If such changes insofar as they affect rates 
charged Baltimore Company by Penn Water are to be 
legally effectuated under Section 205 (d) of thp Act, 
that can only be done by filing as prescribed ip our 
rules. This will afford 30 days opportunity for exam¬ 
ination of the changes before they become effective. 
If questionable, they are subject to suspension pend¬ 
ing hearing and decision, under Section 205 of the Act. 
If at such a hearing it should appear that the changed 
rates to Baltimore Company are unjust or unreason¬ 
able (as a result of Penn Water’s failure to utilize the 
more economical modes of operation previously fol¬ 
lowed or for any other reason), or that they are upduly 
discriminatory or preferential (because of an uprea- 
sonable difference between localities, or otherwise), the 
Commission may refuse to permit them to bepome 
effective insofar as they cover the services continued 
to be rendered by Penn Water to Baltimore Company. 
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“Insofar as such changes affect service, compli¬ 
ance with the Rule referred to would enable the Balti¬ 
more Company, the Maryland Public Service Commis¬ 
sion, or any other interested electric utility or state 
commission, before such changes are put into effect to 
make application under Section 202 (b) for an order 
‘to sell energy * # * or exchange energy’ from and 
after the time of the proposed change or termination of 
service, or a complaint under Section 207 as to the 
adequacy of the service to be rendered. 

“None of these alleged changes having been made 
or proposed in the only way they could lawfully be¬ 
come effective, Respondents are in no position in this 
or any other proceeding to urge any objection or claim 
in reliance thereon. An unlawful attempt to avoid 
putting into effect the rate reduction we ordered 
affords no valid basis for objecting to that order.” 

on the grounds that: 

(a) Such statements are not supported by any 
substantial evidence of record; and to the extent such state¬ 
ments constitute conclusions of law they are in error. 

(b) The evidence of record shows that the 
contract between Penn Water and Baltimore Company, 
dated December 31, 1927, as amended, referred to in such 
statement, contains no rates or charges for any transmis¬ 
sion or sale subject to the jurisdiction of the Commission, 
within the meaning of Sections 205 (c) and 201 (b) of the 
Act; and that such contract is not a schedule and is not re¬ 
quired to be filed with the Commission under said Section 
205 (c). 

(c) Nothing in Section 205 (d) requires, au¬ 
thorizes or empowers the Commission to require by rule 
or otherwise, the filing with the Commission or posting of 
any notice of the changes in operations referred to in para¬ 
graph I (6) (h) of Petitioners’ said Application for Re- 
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hearing of Order issued January 5, 1949, or any notice of 
the changes referred to in paragraphs II (6) (c) and II 
(7) (c); and to the extent that the Commission’s rules 
purport to make any such requirement, and in addition 
make other or different requirements, such rules arO in¬ 
valid and unlawful and in excess of any statutory jurisdic¬ 
tion or authority of the Commission contained in the 
Federal Power Act. 

(d) Nothing in Section 205 (e) or otherwise 
in the Act authorizes or empowers the Commission to sus¬ 
pend the termination of any service or the cancellation of 
any schedules applicable to any service; and nothing there¬ 
in authorizes or empowers the Commission to suspend or 
enter upon a hearing concerning the lawfulness of the 
changes referred to in paragraphs I (6) (h), II (6) (c), or 
II (7) (c) of Petitioners’ said Application for Rehearing 
of Order issued January 5, 1949. 

(e) There is no substantial evidence of recjord 

to support any action by the Commission under Section 
202 (b) or 207 of the Act; and if relevant and materia|l to 
any issues in this proceeding, and if given an opportunity 
on rehearing, Petitioners hereby offer to prove that any 
action by the Commission compelling Penn Water to ex¬ 
change energy with Baltimore Company would impair 
Penn Water’s ability to render adequate service to its 
other customers, within the meaning of the provisos to siich 
Sections. ! 

(f) Nothing in Sections 205 (c) or 205 (d) 
or any other provision of the Federal Power Act, or any 
lawful provision of the Commission’s rules prescribed 
thereunder, requires or authorizes and empowers the Com¬ 
mission to require Penn Water to file with the Comniis- 
sion any schedule or contract containing rates, charges, 
rules, or regulations for any service by Baltimore Com¬ 
pany to Penn Water; and to the extent that the Commis- 
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sion’s rules or orders prescribe any sucb a requirement 
they are unlawful and in excess of the Commission’s statu¬ 
tory authority; but any such schedule or contract for such 
service by Baltimore Company, should be filed by that com¬ 
pany. 

(g) The evidence of record shows that under 
the terms of Article 6 of the purported agreement between 
Penn Water and Baltimore Company, energy service by 
Baltimore Company to Penn Water was received only 
“upon request” of Penn Water; that the refusal of Penn 
Water to receive any such energy from Baltimore does 
not constitute a termination or change of the contract 
terms of such purchase and sale but constitutes a per¬ 
missible change within the terms of such contract; 
that such refusal of Penn Water does not constitute 
any change in any service by Penn Water to Balti¬ 
more Company, and has no relevancy to any issue 
of the reasonableness or lawfulness of any rates or charges 
of Penn Water for such service to Baltimore Company; 
and that, if such refusal by Penn Water to receive energy 
from Baltimore Company has any effect on the considera¬ 
tion to be paid by Baltimore Company for the energy re¬ 
ceived by it from Penn W T ater and Safe Harbor, it has such 
an effect only by the arbitrary, capricious, and unlawful 
action of the Commission by its Opinion No. 173 and its 
Order issued January 5, 1949, in determining excess 
revenues of Penn Water from service to Baltimore Com¬ 
pany primarily by a determination of an increase in the 
rates or charges of Baltimore Company in the form of 
credits to it for purported service by Baltimore Company 
to Penn Water. 

(h) There is no substantial evidence of 
record that the refusal of Penn Water to receive any 
energy from Baltimore Company will have any effect on 

(i) the ability of Baltimore Company to make fuller use of 
its generating facilities and achieve substantial economies; 
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(ii) the service to Baltimore Company by impairing Penn 
Water’s ability to provide peaking capacity in low ^ater 
seasons to supply Baltimore Company’s needs for peeking 
capacity; or (iii) any contractual rights of Baltimore Com¬ 
pany; and that, if given an opportunity on rehearing, Peti¬ 
tioners hereby offer to prove that such refusal by jPenn 
Water has none of the effects or “affects” as stated t}y the 
Commission, and that any requirement that Penn Water 
continue to receive energy from Baltimore Company will 
prevent Penn Water and its Pennsylvania customers from 
achieving substantial economies by fuller use of the}r in¬ 
tegrated and coordinated generating facilities, and: will 
affect the services of Penn Water and Safe Harbor to Itheir 
Pennsylvania customers by impairment of their ability to 
integrate and coordinate their respective systems for rhaxi- 
mum utilization and conservation of natural resourced and 
greatest possible economy and benefits in the public in¬ 
terest. 

(i) Petitioners hereby complain pursuant to 
Section 306 of the Federal Power Act, and if given ap op¬ 
portunity on rehearing, hereby offer to prove that under 
present facts and conditions the credits allowed by the 
Commission to Baltimore Company as its rates or changes 
for its purported services to Penn Water are excessive, 
unreasonable, and unlawful, and in violation of Section 
205 (a) of the Federal Power Act, (i) in that such credits 
result in revenues to Baltimore Company for such serv¬ 
ice which are substantially in excess of its operating! ex¬ 
penses reasonably apportionable to such service pli|s a 
reasonable return on either the fair value or original cost¬ 
less-depreciation of its electric plant used and useful in 
such service, separately and apart from and without con¬ 
sideration of any expenses or plant used or useful by it in 
its gas or other business and (ii) in that Baltimore Com¬ 
pany’s accounts showing the net amount of electric p)ant 
in service contain substantial write-ups, fictitious papeil in¬ 
crements and other amounts which do not constitute ortigi- 


A 
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nal cost of such plant, as defined and applied by the Com¬ 
mission in this proceeding. 

(11) The statements of the Commission on page 
13 of Opinion No. 173-A as follows: 

“Furthermore, there is no allegation by Respond¬ 
ents in their application that any of the changes oc¬ 
curred after the issuance of the order, or that they 
are of continuing effect. If they occurred before our 
order was issued Respondents cannot, on the allega¬ 
tions they have made, complain in this proceeding of 
our failure to hear matters which they failed to bring 
to our attention by timely application.” 

on the grounds that: 

(a) Such statements are not supported by the 
record, and are erroneous on the face of Petitioners’ alle¬ 
gations by way of offers of proof in their Application for 
Rehearing of Order issued January 5, 1949. 

(b) If given an opportunity for rehearing, 
Petitioners hereby offer to prove that the changes referred 
to in paragraphs I (6) (h) and II (7) (c) of Petitioners’ 
said Application for Rehearing took place after the issu¬ 
ance of the Commission’s Order of January 5, 1949; and 
that to the extent any of the facts alleged by way of offers 
of proof in said Application for Rehearing were known to 
Petitioners prior to the issuance of the Commission’s 
Opinion No. 173 and its Order of January 5, 1949, Peti¬ 
tioners had reasonable grounds for failing to bring such 
matters to the attention of the Commission, in that: 

(i) Petitioners had no reason to believe, 
at any time after the close of the hearings herein and prior 
to the issuance of such Opinion and Order, that the Com¬ 
mission would make any of the statements alleged in said 
application to be arbitrary, capricious, unlawful, or without 
support in the evidence, and which were the subject of offers 
of further proof, and 
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(ii) The Commission had notice in f^ct of 
the rate orders of the Pennsylvania Commission referred to 
on or about October 1, 1948, and Petitioners had no reason 
to believe that the Commission would ignore the effect of 
such Pennsylvania Commission Orders and the findings of 
fact contained therein which have a direct effect upoji the 
validity of and are in conflict with many of the Commis¬ 
sion ’s statements and conclusions in its opinions and orders 
in this proceeding or that the Commission would fail to con¬ 
fer with the Pennsylvania Commission with respect to such 
conflict, as authorized by Section 209 (b) of the Federal 
Power Act, and in accordance with published statements of 
the Commission offering to cooperate with such a State 
Commission. 

i 

(12) Petitioners herein object to and seek rehear¬ 
ing of the following portions of Opinion No. 173-A, relat¬ 
ing to depreciation and net investment in Petitioners’ prop¬ 
erty, on the grounds that the Commission erroneously de¬ 
cided each and all of the following statements, matters, 
findings and conclusions of law and erred with respect 
thereto in that said statements, matters, findings and con¬ 
clusions of law are not supported by substantial evidence, 
are contrary to the substantial evidence, contrary to law, 
the Federal Power Act and deprive Petitioners of property 
without due process of law in violation of the Fifth Amend¬ 
ment to the Constitution of the United States; 

(a) That Petitioners do not specify in ydiat 
respects the rate base determined by the Commission (Joes 
not conform to the requirements of Section 3 (13) of [the 
Act. (page 14) 

(b) That the Commission is free to disregard 
any of the requirements of Section 3 (13) of the Federal 
Power Act. (page 14) 

(c) That Petitioners ’ contention that the Cbm- 
mission is bound by Section 3 (13) of the Federal PoVer 
Act must be rejected, (page 14) 
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(d) That what the Commission has said in the 
Safe Harbor Water Power Corporation case, or in any other 
case, is an answer to Petitioners’ contention that the pro¬ 
visions of Section 3 (13) of the Federal Power Act are bind¬ 
ing upon the Commission, (page 14) 

(e) That Section 3 (13) applies only “during 
the period of the license” which in Penn Water’s case be¬ 
gins January 1, 1938. (page 15) 

(f) That the case of Metropolitan Edison Co. 
vs. Federal Power Comynission is a precedent for the in¬ 
stant case, (page 15) 

(g) That “from 1938 through 1946 Penn 
Water has earned all of its recurring operating expenses, 
including depreciation and taxes, plus a fair return”, (page 
15) 

(h) That “During the years 1938 to 1945, in¬ 
clusive, Penn Water earned an average return on its net 
investment (including working capital) of 10.4%.” (page 

15) 

(i) That “The returns earned ranged from 
9.9% in 1943 to 11.8% in 1938”. (page 15) 

(j) That “These returns have permitted Penn 
Water after depreciation, to meet the interest and dividend 
requirements on its outstanding bonds and preferred stock 
and have provided an average return during the same pe¬ 
riod of 19.1% on the adjusted common stock equity (a high 
of 21.7%, in 1942 and a low of 17.6%, in 1939 and 1940) 
(page 15) 

(k) That “The dividends paid on common 
stock during the period 1938 to 1945, inclusive, averaged 
15.4% on the adjusted common stock equity”, (page 15) 

(l) That the alleged common stock earnings of 
Penn Water may be compared to the earnings price ratios 
of the common stocks of other companies, (page 15) 
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(m) That “It is therefore evident that dur¬ 
ing the period 1938 to 1946 Penn Water earned more fhan 
a fair return after depreciation, taxes, and all operating 
expenses”, (page 15) 

(n) That “Because the license period begins 
with 1938 we confine our finding to those years”, (page 

15 ) _ j 

(o) That Petitioners have failed to allege iwith 
particularity their contentions as to Section 3 (13) o 4 the 
Federal Power Act. (page 15) 

(p) That there is substantial evidence to show 

Petitioners have, during the license period, earned ih ex¬ 
cess of a fair return upon their net investment as deter¬ 
mined pursuant to Section 3 (13) of the Federal Pqwer 
Act. (pages 14 and 15) j 

(q) That the Commission has properly deter¬ 
mined Petitioners’ “net investment” or the existence of 
alleged excess earnings pursuant to Section 3 (13) of the 
Federal Power Act. 

(r) That the reasonableness of Petitioners’ 
rates or charges can be determined by the use of a de¬ 
preciated rate base without regard to a proper determina¬ 
tion of excess earnings pursuant to Section 3 (13) of the 
Federal Power Act. 

(s) The Commission has failed to make a find¬ 
ing, pursuant to Section 3 (13) and other provisions of ffart 
I of the Act, of the fair return during the period of the 
license on the “investment” as determined under the pro¬ 
visions of that Section, as a basis for any determination 
of whether any aggregate credit balances of current depre¬ 
ciation accounts have been accumulated during the period 
of the license from earnings in excess of such a fair return 
so determined and should be deducted in determining “jnet 
investment” for rate base purposes; there is no substantial 
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evidence of record to support any such finding or subse¬ 
quent determination; and in the absence of sncb evidence 
or findings it is unlawful for the Commission to determine 
the reasonableness of Petitioners’ rates or charges upon 
the basis of any rate base determined by deducting any 
amounts accumulated in Petitioners’ depreciation reserve 
accounts or any other accounts. 

(t) That “the standard for rate making under 
Part I” of the Federal Power Act as found in Section 20 
is other than “Net Investment”, (page 14) 

(u) That Section 20 of the Federal Power Act 
“prescribes the customary statutory standard (‘reason¬ 
able, nondiscriminatory and just’) ” as the proper rate base 
under Part I of the Act. (page 14) 

(v) That the Supreme Court has construed the 
customary statutory standard of “reasonable, nondiscrimi¬ 
natory and just” as applicable to licensees under Part I 
of the Act. (page 14) 

m. 

The Commission’s statements, findings, and conclusions 
in its Order denying Petitioners’ Application for Rehear¬ 
ing, issued February 28,1949, as referred to below are con¬ 
trary to the evidence, unsupported by any substantial evi¬ 
dence, unsupported by adequate subsidiary findings, are un¬ 
lawful, erroneous, arbitrary, capricious, and unconstitu¬ 
tional and operate to deprive Petitioners of their property 
without due process of law, in violation of the Fifth Amend¬ 
ment to the Constitution of the United States, and result 
in an exercise of authority in excess of statutory jurisdic¬ 
tion, authority, or limitations; and Petitioners seek rehear¬ 
ing on each and every one of the following purported find¬ 
ings on the grounds hereinafter stated: 

(1) Finding No. (1) on the grounds that: 

(a) Such finding is not supported by any sub¬ 
stantial evidence of record. 
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(b) As stated in paragraphs II (55), II 1(56), 
and III (31) of Petitioners’ said Application for Rehearing 
of Order issued January 5,1949. 

(2) Finding No. (2) on the grounds that: j 

(a) Such finding is not supported by anyj sub¬ 
stantial evidence of record or by the findings required by 
Section 3 (13) of the Act necessary for such a determina¬ 
tion. 

(b) As stated in paragraph H (12) above. 

(3) Finding No. (3) on the grounds that: 

(a) Such finding is not supported by any sub¬ 
stantial evidence of record. 

(b) Nothing in the Federal Power Act makes 
it necessary or appropriate that Petitioners be required to 
file any of the information referred to. 

IV. | 

The Commission’s orders or requirements in its Order 
issued February 28, 1949, are erroneous in law and fact, 
are contrary to the evidence, and are unsupported by any 
substantial evidence, unsupported by findings, and are un¬ 
lawful, erroneous, arbitrary, capricious and unconstitu¬ 
tional, operate to deprive Petitioners of their property With¬ 
out due process of law, in violation of the Fifth Amendment 
to the Constitution of the United States and result ifi an 
exercise of authority in excess of statutory jurisdiction, 
authority or limitations; and Petitioners seek rehearing on 
each and every one of the said orders or requirements as 
follows: ! 

(1) Paragraph (A) of the Order on the grounds 
herein specifically set forth in paragraphs I, II, m, V and 

VL 

(2) Paragraphs (B) and (C) of the Order on the 

grounds that: I 
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(a) As stated in paragraph IK (3) above. 

(b) Such requirements are unjust, unreason¬ 
able, burdensome, and unnecessary or inappropriate to the 
carrying out of any provisions of the Federal Power Act 
or for any lawful purpose within the jurisdiction or au¬ 
thority of the Commission under such Act. 


V. 

Since the filing of Petitioners’ said Application for Re¬ 
hearing of Order issued January 5, 1949, Petitioners have 
newly discovered evidence relating to the statement of the 
Commission on page 11 of Opinion No. 173, and footnote 
16 in connection therewith, which was the subject of para¬ 
graph II (8) of such Application for Rehearing. If given 
an opportunity on rehearing, Petitioners hereby further 
offer to prove that the position of Safe Harbor in the con¬ 
tracts with PP&L, Philadelphia Company, and Pennsyl¬ 
vania Railroad is more than that of a nominal party; that 
it became such a party for important and material reasons 
other than any legal technicality involving possible Penn¬ 
sylvania gross receipts tax savings; and that it became such 
a party at the insistence of the customers for the purpose 
of reliance by them upon the resulting obligation of Safe 
Harbor to render service from its available capacity. 

VI. 

The Commission’s Order issued February 28,1949, and 
to the extent that it incorporates its Opinion No. 173-A 
therein, extends or modifies its Order issued January 5, 
1949, its Opinion No. 173, and its Order issued January 31, 
1949, adversely against Petitioners without further hear¬ 
ing, without authority under the Federal Power Act, in 
excess of the authority contained in Section 313 (a) of the 
Act, and in violation of Section 206 (a) of the Act, and 
deprives Petitioners of their property without due process 




Exhibit 3 to Petition for Review 


411 


of law in violation of the Fifth Amendment to the Consti¬ 
tution of the United States. 

Respectfully submitted, 

F. G-. Awalt, 

Raymond Sparks, 

Daryal. A. Myse, 

Preston C. King, Jr., 

Counsel for Petitioners. 


Dated at Washington, D. C., 
March 11,1949. 
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District of Columbia, ss.: 

The undersigned, being first duly sworn, states that he 
is counsel for the applicants in the foregoing application; 
that he has read said application and knows the contents 
thereof; and that all of the statements contained therein 
are true and correct to the best of his knowledge, infor¬ 
mation or belief. 

(Signed) Raymond Sparks. 

Raymond Sparks. 

Sworn to and subscribed before me, a notary public, in 
and for said District of Columbia, this 11th day of March, 
1949. 

(Signed) Flora A. Myers. 

My commission expires Oct. 14, 1953. 


(Seal) 
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CERTIFICATE OF SERVICE. j 

I hereby certify that I have this day served the fore¬ 
going document upon all parties of record in this proceed¬ 
ing by mailing a copy thereof properly addressed to :j 

Howard E. Wahrenbrock, Assistant General Counsel; 
and Reuben - Goldberg, Attorney, 

Federal Rower Commission, 

Hurley Wright Building, 

Washington 25, D. C. 

Charles D. Harris, General Counsel, 

The Public Service Commission of Maryland, 
Munsey Building, ! 

Baltimore, Maryland 

Charles E. Thomas, Counsel, and Arthur J. Diskin, 
Attorney, 

Pennsylvania Public Utility Commission, 
Harrisburg, Pennsylvania. 

G. Kenneth Reiblich, Counsel for 

Consolidated Gas Electric Light and Power 
Company of Baltimore, 

Baltimore, Maryland. 

Dated at Washington, D. C., this 11th day of March, 1949. 

I 

(Signed) Raymond Sparks. 

Raymond Sparks. 
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EXHIBIT I TO PETITION FOR REVIEW. 


UNITED STATES OF AMERICA 


FEDERAL POWER COMMISSION 


Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan, Claude L. Draper and Leland 
Olds. 

March 15, 1949 


In the Matter of 
Pennsylvania Water & Power 

Company 


(-Docket No. IT-5915 


ORDER DENYING APPLICATION FOR REHEARING 
OF ORDER ISSUED FEBRUARY 28, 1949 

On March 11,1949, Pennsylvania Water & Power Com¬ 
pany and Susquehanna Transmission Company of Mary¬ 
land filed an application “for a rehearing of (the) Order 
issued February 28, 1949 • • • of all of the matters pre¬ 
sented or involved in this proceeding and covered or af¬ 
fected by said Order and the accompanying Opinion No. 
173-A ' * * That order was one entered on an appli¬ 
cation for rehearing. 

Assuming, without deciding, that a second application 
for rehearing is proper, and without waiving the right to 
insist that any petition for judicial review must be filed 
within 60 days after our order upon the first application for 
rehearing, the application filed March 11 has been carefully 
considered and, upon such consideration, the Commission 
finds: 

No new facts have been presented or alleged and no 
principles of law have been set forth which either were 
not fully considered by the Commission before it en¬ 
tered the order issued February 28, 1949, or which, 
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having now been considered, warrant further hearing, 
modification, or abrogation of the Commission’s <j)rder. 

The Commission orders: 

The application for rehearing filed March 11, 1949, be 
and the same is hereby denied. 

By the Commission. 

(Signed) Leon M. Fuquay, 

Leon M. Fuquay, 

(Seal) Secretary. 

Date of Issuance: March 17, 1949 
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ERRATA 


Pennsylvania Water & Power Company v. Consolidated 
Electric Light & Power Company of Baltimore, is incor¬ 
rectly cited at page 6 of the brief. It is reported in 89 
F. Snpp. 452. 


The case cited in the footnote on page 77 as Pfeifle v. 
P.U.C. is correctly entitled Pfeifle v. Pennsylvania Power 
& Light Company . 
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STATEMENT OF QUESTIONS INVOLVED 

1. Does the Commission have jurisdiction to regulate 
the rates of Penn Water as a licensee under Part I of the 
Federal Power Act or as a public utility under Part II of 
the Act? 

2. Has the Commission correctly determined the “net 
investment” of Petitioners and is a “net investment” 
rate base, as defined in Section 3(13), required in a rate 
proceeding brought under Part I of the Federal Power 
Act? 

3. Is the “end result”, prescribing a 5%% rate of 
return on a rate base composed of original cost less the 
depreciation reserve, confiscatory? 

4. Does the record support the Commission’s alloca¬ 
tion of Petitioners’ costs of service to the several cus¬ 
tomers served? 

5. Is the Commission’s order disallowing eleven items 
of claimed original cost of Petitioners’ property, totaling 
over $2,000,000, supported by substantial evidence? 

6. (Applicable to Case No. 10,531) Does the Commis¬ 
sion’s order of October 27, 1949, issued after the tran¬ 
script of the proceedings upon which its original rate 
order of January 5, 1949 was premised had been certified 
to this Court, violate the provisions of the Federal Power 
Act? 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,236 January Term, 1950 

Pennsylvania Water & Power Company, a Corporation, 
and Susquehanna Transmission Company of Maryland, 
a Corporation, 

Petitioners, 


Federal Power Commission, 


Respondent. 


No. 10,239 January Term, 1950 
Pennsylvania Public Utility Commission, 

Petitioner, 


Federal Power Commission, 
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No. 10,531 January Term, 1950 j 

Pennsylvania Water & Power Company, a Corporation, 
and Susquehanna Transmission Company of Maryland, 
a Corporation, 

Petitioners, 


Federal Power Commission, 


Respondent- 


BRIEF FOR PETITIONERS PENNSYLVANIA WATER & 
POWER COMPANY AND SUSQUEHANNA TRANSMIS¬ 
SION COMPANY OF MARYLAND 

Jurisdictional Statement 

These are proceedings to review orders of the Federal 
Power Commission and are brought under the authority pf 
Section 313(b) of the Federal Power Act 1 (the Act). \ 


1 Act of August 26,1935, 49 Stat. 838; 16 U.S.C. 791 et seq. 
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On September 1, 1944, the Federal Power Commission 
(the Commission) issued an order instituting a rate pro¬ 
ceeding against Pennsylvania Water & Power Company 
(Penn Water) (Pet. App. 31-34). Subsequently, on 
October 3, 1944, the proceeding was enlarged to include 
Susquehanna Transmission Company of Maryland (Trans¬ 
mission Company) a wholly-owned subsidiary of Penn 
Water (Pet. App. 35-37). Hearings were held during 1946 
and 1947 and on January 5, 1949 the Commission issued 
an 4 ‘Order Reducing Rates” which, among other things, 
denied the motion of Penn Water and Transmission Com¬ 
pany to dismiss the proceedings for lack of jurisdiction 
and directed Penn Water to file new rate schedules effect¬ 
ing substantial reductions in its charges for services to 
four customers (Pet. App. 177-191). 

Pursuant to Section 313(a) of the Act, Penn Water 
and Transmission Company filed an application for rehear¬ 
ing of the order of January 5, 1949 (Pet. App. 192-368) 
and also applied for a stay of the effective date of the 
order. On January 31, 1949, the Commission issued an 
order staying the effective date of its order of January 5, 
1949 pending expiration of the period in which the appli¬ 
cation for rehearing might be acted upon and petition for 
judicial review filed (Pet. App. 369-371), and on February 
28, 1949 issued a further order and accompanying opinion 
denying the application for rehearing, and in addition 
amending the orders of January 5, 1949 and January 31, 
1949 (Pet. App. 372-388). 

Penn Water and Transmission Company thereupon 
filed with the Commission an application for rehearing 
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of the order of February 28, 1949 (Pet. App. 389-413) 
which was denied by the Commission on March 17, 1949 
(Pet. App. 414-415). 

On April 22, 1949 Penn Water and Transmission Com¬ 
pany, Petitioners in Case No. 10,236, pursuant to Section 
313(b) of the Act, filed with this Court their petitionj for 
review of all the aforesaid orders of the Commission (Pet. 

App. 1-30). 

The Petitioners also filed an application for a stajy of 
the Commission’s order of January 5, 1949 which was 
granted by this Court on April 29, 1949. The stay order 
of this Court, however, did not relieve Penn Water from 
filing the new rate schedules required by the Commis¬ 
sion’s order of January 5, 1949, and also was entered on 
condition that the difference between the payments re¬ 
ceived by Penn Water from the four customers ufider 
existing rates or arrangements and those which woulcj be 
required under the Commission’s order be separately 
accounted for and retained in a segregated reserve, i 

On May 31, 1949, Penn Water filed with the Commis¬ 
sion rate schedules deemed to be in compliance with the 
requirements of the Commission’s order of January 5, 
1949 (Supp. Pet. App. 27-45). On October 27, 1949, the 
Commission issued an order rejecting Penn Water’s jate 
schedules and prescribing its own schedules for Penn 
Water’s services to the four customers (Supp. Pet. App. 
46-71). This order, in the opinion of Petitioners, constitutes 
an amendment of the order of January 5, 1949 after! all 
jurisdiction to modify such order had vested in this Ccjurt 
by virtue of the provisions of Section 313(b) of the Act. 
Petitioners therefore moved this Court for an amendment 
of its stay order of April 29, 1949 to include within s^iid 
order the Commission’s order of October 27, 1949 and for 
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further relief from the Commission’s said order. On Janu¬ 
ary 11, 1950, this Court denied Petitioners’ motion. 

To protect their rights of review under the Federal 
Power Act, however, Petitioners also filed with the Com¬ 
mission an application for rehearing of the order of Octo¬ 
ber 27, 1949 (Supp. Pet. App. 72-93) which was denied by 
the Commission by order issued December 15, 1949 (Supp. 
Pet. App. 94-100). On February 8, 1950, Petitioners, 
pursuant to Section 313(b) of the Act, filed with this 
Court their petition for review of the Commission’s orders 
of October 27, 1949 and December 15, 1949 (Supp. Pet. 
App. 1-11). This proceeding is designated No. 10,531. 

The Pennsylvania Public Utility Commission which 
had intervened in the rate proceedings before the Com¬ 
mission, also filed a petition for review of the Commission’s 
order of January 5, 1949 which proceeding is designated 
No. 10,239. 

By order of this Court dated February 20, 1950, all 
three cases were consolidated for the purposes of filing 
briefs and for hearing. 

Statement of the Case 

Nature of the proceeding 

This is a proceeding brought by the Federal Power 
Commission to determine just and reasonable rates and 
charges for the services rendered by Petitioners, Penn 
Water and the Transmission Company. The Commission 
has asserted its jurisdiction to conduct such rate investi¬ 
gation on the ground that (1) Penn Water is a “licensee” 
subject to the regulatory provisions of Part I of the Act 
(Pet. App. 58-59), and (2) because Penn Water and the 
Transmission Company allegedly own and operate facil- 
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ities for the transmission and sale of electric energy in 
interstate commerce, they are also “public utilities” jsub- 
ject to the regulatory provisions of Part II of the Act 
(Pet App. 49-58). 

The matters at issue involve a determination of the 
scope of the jurisdiction of the Commission, if any, {with 
respect to the rates and charges of Penn Water; a deter¬ 
mination of the proper rate base and rate of return to be 
applied thereto, if such jurisdiction be found to e:jrist; 
whether the Commission correctly allocated the costs of 
service to Petitioners ’ several customers; and the amount, 
if any, of revenues received by Penn Water which are 
in excess of the reasonable cost of service rendered by 
Penn Water and Transmission Company for each of| the 
services for which the rates have been regulated by the 
Commission’s orders. 

Nature of the business of Penn Water 
and Transmission Company 

Penn Water is a Pennsylvania corporation formed in 
1910 and engaged in the generation, transmission and 
sale of electric services including power and energy (Jt. 
App. 15-16, 32-33). It owns and operates a large hydro¬ 
electric development and a smaller steam electric plant 
at Holtwood on the Susquehanna River. It likewise <j>wns 
and operates certain transmission facilities, which are 
located wholly within the Commonwealth of Pennsylvania 
(Jt. App. 19-21, 4153). 

Transmission Company is a wholly-owned subsidiary 
of Penn Water, and owns and operates a transmission 
system consisting of various substations, transmission 
lines and associated equipment, all located within the Sjtate 
of Maryland (Jt. App. 20, 46, 4153, Pet. App. |41). 
Transmission Company is so operated that it has no ijates 
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and makes no charges for its operations (Pet. App. 40, 
fn. 2). Such payments as are made for the use of Trans¬ 
mission Company’s facilities, and for transmission serv¬ 
ices rendered are received by Penn Water (Jt. App. 
47-50). 

Penn Water is also the holder of 50% of the voting 
stock of Safe Harbor Water Power Corporation (Safe 
Harbor), which owns and operates a hydroelectric devel¬ 
opment on the Susquehanna River above Penn Water’s 
Holtwood plant (Jt. App. 4153). The other 50% of Safe 
Harbor’s voting stock is owned by Consolidated Gas Elec¬ 
tric Light and Power Company of Baltimore (Baltimore 
Company) (Jt. App. 16, 4554-56, Pet. App. 44). 

Penn Water has no distribution business (Jt. App. 32). 
Pursuant to contracts described below, it sells electric 
services at wholesale to Baltimore Company, Pennsylvania 
Power & Light Company (PP&L), Philadelphia Electric 
Company (PE) and Metropolitan Edison Company (ME), 
all of which are engaged in retail distribution (Jt. App. 32, 
51-52, 4504). It also is a party to a contract for the fur¬ 
nishing of electric services to The Pennsylvania Railroad 
Company (the Railroad) which is a direct sale for con¬ 
sumption on the latter’s electrified lines (Jt. App. 53). 

Penn Water’s contract with Baltimore 
Company, the “Basic Contract” 

For many years Penn Water, Baltimore Company and 
Safe Harbor were all operated under the common control 
of J. E. Aldred and his associates (Jt. App. 15-19, 3731, 
4497-98. cf. Pennsylvania Water & Power Company v. 
Consolidated Gas Electric Light <& Power Company of 
Baltimore, D. C. Md., 79 F. Supp. 452, 459, 460). In 1931 
while under Aldred management the three companies 
entered into fifty-year contracts providing for the disposi¬ 
tion of residual amounts of the Holtwood and Safe Har- 
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bor electric output (Jt. App. 68-70). The first of these con¬ 
tracts (the Basic Contract 2 ) executed June 1, 1931, between 
Penn Water and Baltimore Company, is a modification of 
a previous contract dated December 31, 1927, as amended 
December 27, 1928 (Jt. App. 4577-4618). 

Under the Basic Contract, Baltimore Company is en¬ 
titled to receive all of Penn Water’s capacity and energy 
not otherwise disposed of under contracts theretofdre 
existing or thereafter approved by Baltimore Company 
or in the performance of any duty or obligation to serve fin- 

i 

posed by charter or law (Jt. App. 4607-08). Under the 
same contract Penn Water may request Baltimore Cotm- 
pany to supply such surplus energy as Baltimore Com¬ 
pany may from time to time have available at a specified 
cost rate, plus 10% (Jt. App. 4585). In addition, by cqn- 

I 

tract, Baltimore Company is to have the use of certfiin 
special facilities owned by Penn Water and by Transmis¬ 
sion Company (Jt. App. 4584-85). 

The Basic Contract contains drastic restrictions on 
Penn Water’s operations. Without the consent of Bafc- 
more Company Penn Water, under the contract, cfin 

- Penn Water challenged in the United States District Court in Maryland 
the validity and existence of the Basic Contract as being violative of the anti¬ 
trust laws, and ultra vires, contrary to public policy and to the laws of Maryland 
and Pennsylvania and as having been properly terminated because of material 
breaches by Baltimore Company. There is presently pending before the United 
States Court of Appeals for the Fourth Circuit Penn Water’s appeal from the 
decision of the United States District Court for the District of Maryland, dis¬ 
missing Penn Water’s complaint, declaring the contract to be valid and the isfue 
of breaches to be subject to arbitration. Pennsylvania Water Power Company v. 
Consolidated Gas, Electric Light & Poivcr Company of Baltimore, 89 F. Supp. 
452. Proof of the pendency of this litigation was offered to the Federal Power 
Commission in Petitioners’ application for rehearing (Pet. App. 206-208). 'Ij'he 
Commission refused to accept the offered proof, stating that the validity of i its 
order is not dependent upon the outcome of such litigation (Pet. App. 378). 
Thus the questions of invalidity of the Basic Contract and arbitrability j of 
breaches thereof arc in litigation in the Fourth Circuit. Should the Court | of 
Appeals for the Fourth Circuit reverse the District Court, Penn Water may tljen 
make supplemental request to this Court to remand the present proceeding to the 
Commission or for other appropriate relief. | 
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neither expand its plant facilities 3 , promote new business, 
either in wholesale or retail distribution, nor accept any 
substantial additional business from its few existing cus¬ 
tomers (Jt. App. 4612-13). Penn Water is thus frozen 
by contract to the domination of Baltimore Company with 
consequent exclusion of opportunities for normal growth 
(Jt. App. 3736, 4167-81, 4184-86). 

In return for the surrender of its corporate inde¬ 
pendence, as required by the terms of the Basic Contract, 
and for the furnishing of services to Baltimore Company, 
Penn Water receives from Baltimore Company what the 
Commission describes as the assurance of a stabilized 
income (Pet. App. 147). Under the Basic Contract Balti¬ 
more Company agrees to pay Penn Water annual amounts 
which, together with all operating revenues received by 
Penn Water from others, shall be equal to a specified 
return on investment plus operating expenses, including 
taxes, the cost of power purchased and an allowance for 
depreciation (Jt. App. 4608-12, 4619-21). This specified 
return, however, even after reduction by the Commission 
to a rate of 5%%, is not assured, since the Basic Contract 
entitles Baltimore Company to an abatement in its pay¬ 
ments if Penn Water should be prevented from supply¬ 
ing services because of floods, war, strikes, catastrophes 
or other emergencies (Jt. App. 4613). 

The Safe Harbor Contract 

The second of the contracts (Jt. App. 4554-69) is 
between Penn Water, Baltimore Company and Safe Har¬ 
bor (the Safe Harbor Contract) and contains provisions 
relating to the disposition of Safe Harbor capacity and 


3 If the cost be in excess of $50,000. 
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energy generally similar to those of the Basic Contract. 
Baltimore Company is entitled to two-thirds and ^enn 
Water to one-third of the residue of Safe Harbor’s capac¬ 
ity and energy not otherwise required for the performance 
of any duty or obligation to serve imposed on Safe Harbor 
by its charter or otherwise by law (Jt. App. 4556). In 
return, Baltimore Company and Penn Water pay two- 
thirds and one-third, respectively, of an amount which, 
together with all operating revenues received from others, 
would be equal to Safe Harbor’s operating expenses p|us a 
specified return on its investment in plant (Jt. App. 
4559-61). 

Contracts with the Pennsylvania Customers 

With the approval of Baltimore Company, Penn Wjater 
has entered into contracts committing it to render electric 
services to PP&L, PE and ME (Jt. App. 1486, 4612; iPet. 
App. 46-48). With the consent of both Baltimore Com¬ 
pany and Penn Water, Safe Harbor is a party to the con¬ 
tracts with PP&L and PE and is committed jointly with 
Penn Water to render services to these customer^ as 
called for by the contracts (Jt. App. 93, 616-18, 4^03). 
These services include the furnishing of special facilities, 
as well as capacity, energy, and other services (Jt. App. 
39-40, 43-44, 51, 1899-1900, 3641-45, 3648, 3656-58, 366f 61, 
3680-81, 3696-97). The revenues under these three con¬ 
tracts are received by Penn Water acting for itself jind, 
in the case of the PP&L and PE contracts, also as a^ent 
for Safe Harbor (Jt. App. 1899, 3647-48, 3660, 3663, 3^89, 
4515). | 

Contract with the Railroad 

Penn Water and Safe Harbor are also parties tio a 
contract with Baltimore Company and others for the 
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supply of electric services to the Railroad. Penn Water 
receives no payments directly from the Railroad under 
this contract, but the revenues are received by Baltimore 
Company, as agent for the other suppliers, and divided 
with Penn Water in accordance with a formula embodied 
in a divisional agreement between the two companies. (Jt. 
App. 54-57, 2459-2520, 2522). 

The nature of the electric services rendered 

Penn Water has, thus, four wholesale customers and 
one retail customer. The sales to three wholesale cus¬ 
tomers, PP&L, PE, and ME are consummated wholly 
within Pennsylvania. The sale to Baltimore Company, 
of course, crosses the state line. The Commission 
has asserted its jurisdiction to regulate the rates and 
charges to all four wholesale customers but has not as¬ 
serted jurisdiction to regulate the retail sales to the 
Railroad (Pet. App. 51, fn. 18, 58, fn. 22, 175). 

From time to time Penn Water and Safe Harbor are 
unable to fulfill their energy commitments to the Pennsyl¬ 
vania customers from their own output, and on such 
occasions Penn Water may purchase supplemental energy 
from any of the interconnected utilities (Jt. App. '83-84, 
667-69, 1906, 2160). If such energy is received from Balti¬ 
more Company, it is transmitted into Pennsylvania, there 
mixed with energy or other services supplied by Holtwood 
and Safe Harbor, and then sold to the Pennsylvania cus¬ 
tomers (Jt. App. 553-54, 655-56, 905, 1906-08). The Com¬ 
mission contends that all of the sales in Pennsylvania are 
sales in interstate commerce because some small part of 
the energy at times used in connection therewith, known 
as “backfeed”, was transmitted from the State of Mary¬ 
land (Pet. App. 49-58, 183). Penn Water asserts that 
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these sales are consummated entirely within the Common¬ 
wealth of Pennsylvania and that they are, therefore, shies 
in intrastate commerce. Although the sale by Baltimore 
Company in Maryland and the transmission by Penn Wa¬ 
ter and the Transmission Company to Pennsylvania is 
concededly an interstate transaction, this transaction is 
completed upon receipt of the energy at Penn Water’s 
substations in Pennsylvania. The sale of the mixed prod¬ 
uct along with other services to the Pennsylvania custom¬ 
ers is purely intrastate. ! 

In any event the sales of firm energy to the Pennsyl¬ 
vania customers in connection with which thei 
mixture of backfeed are but a small part of the 
services which Penn Water and Safe Harbor are cdm- 
mitted to render in Pennsylvania (Jt. App. 1905-08, 1^13- 
16, 4155, 4157). As previously stated the services for 
which charges are made to these customers include the 
furnishing of special facilities and capacity as well as en¬ 
ergy (Jt. App. 4152). The special facilities are furnished 
for the Pennsylvania customers wholly within Pennsyl¬ 
vania and the capacity service represents the use of gen¬ 
erating equipment at the Iloltwood and Safe Harbor 
plants (Jt. App. 43-44, 543-44, 1912-13, 1945-46, 1948U9, 
2152-53, 2160-61, 2412-13, 2420, 4153, 4203). The Commis- 
sion, however, has undertaken to regulate Penn Water’s 
charges for all its services to the Pennsylvania customers 
because in connection with a small part of the firm enefgy 
sold there may at times be mingled some backfeed. 

I 

Position of the Pennsylvania Public Utility Commission 

The Pennsylvania Public Utility Commission, jike 
Penn Water, believes that the sales to the Pennsylvania 
customers are intrastate and thus subject to its regulatory 


e may De a 
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authority. The Pennsylvania Commission held hearings 
with respect to the sales and charges of Penn Water 
and Safe Harbor to the Pennsylvania customers and after 
having made findings as to the proper allocation of the cost 
of service to such customers issued an order requiring Penn 
Water and Safe Harbor to file tariffs giving effect to the 
temporary rates prescribed (Pet. App. 341-363). Upon 
application of Baltimore Company the United States Dis¬ 
trict Court for the Middle District of Pennsylvania issued 
an order temporarily restraining the enforcement of the 
Pennsylvania Commission’s order and to date no tariffs 
have been filed. 

Jurisdictional status of Penn Water 

The jurisdiction which the Commission asserts over 
Penn Water’s sales to the Pennsylvania customers is 
predicated upon a finding that Penn Water is a “public 
utility” subject to the regulatory provisions of Part II of 
the Act (Pet. App. 182-3). A further jurisdictional issue 
is involved in that the Commission also asserts jurisdic¬ 
tion to regulate Penn Water’s rates as a “licensee” under 
the provisions of Part I of the Act (Pet. App. 183). 

Although no license has been formally issued for the 
Holtwood project, Penn Water agrees that it is a de facto 
licensee, since it has been judicially determined that a 
license is required (Pennsylvania Water <& Power Com¬ 
pany v. Federal Power Commission , 75 A. D. C. 328, 123 
F. 2d 155, cert. den. 315 U. S. 806). It denies the Com¬ 
mission’s regulatory jurisdiction under Part I, however, 
because the exercise by the Commission of its regulatory 
authority over the rates and charges of licensees is con¬ 
ditioned by Section 20 upon the inability of the states 
concerned, Pennsylvania and Maryland, to agree as to 
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such regulation. There is no evidence in the record of 
such inability to agree. The Commission, on the other 
hand, has made a finding that the appearance of b^>th 
state commissions at the hearings, and the statement of 
their respective positions, as disclosed in their briefs, 
indicates an inability to agree so as to confer regulatory 
authority upon it (Pet. App. 58, 183-4). 

Penn Water also contends that the Commissioii’s 
authority over licensees is contained exclusively in |;he 
provisions of Part I of the Act and that the provisions of 
Part II are inapplicable to such licensees. 

At the hearings before the Commission Penn Wafer 
moved to dismiss the proceedings for want of jurisdiction 
on the ground that, since it is a licensee, the Commission 
has no regulatory authority under Part II of the Act, and 
that the condition precedent to the exercise of jurisdiction 
under Part I, the inability of the states to agree, had hot 
been established. The Commission in its order of Janu¬ 
ary 5, 1949, denied the motion (Pet. App. 188) and pro¬ 
ceeded to order a drastic reduction in Penn Waters rafes 
—allowing only a 5%% rate of return on a depreciated 
base (Pet. App. 186). ! 


The rate making issues 
(a) The rate hase 

In addition to the jurisdictional issues, Petitioners 
challenge the findings and conclusions of the Commission 
in other respects. ! 

From the reduced original cost plus working capital, 
found by the Commission, there was deducted, in arriving 
at the rate base, an amount of $9,001,873, which the Coni- 

I 

mission found to be the average reserve for depreciation 
for the year 1946 (Pet. App. 185). Penn Water objects to 
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the deduction of the depreciation reserve for two reasons. 
First, on the ground that Section 20 of the Act requires 
that the rate base in proceedings involving a licensee shall 
be the net investment of such licensee as defined in Sec¬ 
tion 3(13) of the Act. Under Section 3(13) depreciation 
is deductible from original cost only to the extent that it 
has been accumulated during the period of the license from 
earnings in excess of a fair return. There is no evidence to 
support such a finding with respect to Penn Water’s depre¬ 
ciation reserve. 

Second, Penn Water contends that the deduction of 
the depreciation reserve, coupled with an inadequate rate 
of 5%%, is confiscatory. It points out that it, unlike most 
operating public utilities, has substantially no opportunity 
to re-invest its depreciation reserve in plant expansion 
upon which a return might be earned (Jt. App. 1653-54, 
1661-62, 35S8, 4612-13). On the contrary, it must invest the 
funds in the reserve in securities with the result that, if the 
reserve is deducted from the rate base, Penn Water, as a 
practical matter, does not even receive the 5*4% rate 
allowed by the Commission on all of its property. Penn 
Water contends that a 5 1 / 4% rate is of itself inadequate, and 
that when applied to a depreciated base it becomes in its 
case confiscatory. 

(b) Allocations of costs of service 

In arriving at its determination that Penn Water’s 
rates and charges produced excessive revenues, the Com¬ 
mission made certain adjustments to Penn Water’s actual 
expenses and revenues for the test year 1946, and 
attempted to make an allocation of Penn Water’s cost of 
service to the several customers (Pet. App. 152-56). In 
result, the Commission’s rate order allocates approxi- 



15 


mately 89% of the alleged excess revenues to Baltimore 
Company and only 11 % to be divided among the Pennsyl¬ 
vania customers (Pet. App. 18(i-87). In fact the alleged 
excess in the charge to Baltimore Company for 1946 j was 
far more than the actual 1946 revenue received from that 
customer ( Pet. App. 152, 189). Penn Water challenges 
the adjustments of both revenues and expenses, the grant¬ 
ing of improper credits to Baltimore Company and the 
other errors based on misconstruction of the contract^, as 
well as errors in the allocation process itself by which this 
result is accomplished. Penn Water contends that in pL946 
its services to Baltimore Company were rendered at less 
than cost by approximately $750,000 as shown by the Com¬ 
mission’s own cost allocation. 


(c) Original Cost 

Finally, in determining the rate base the Commission 
excluded, without any evidentiary support, from the acjtual 
legitimate cost of the properties, a total amount! of 
$3,465,677.73. Of this amount Petitioners challenge in this 
proceeding the disallowance of eleven items of cost total¬ 
ing $2,009,090. 


The issues in Case No. 10,531 

In case No. 10,531 the issue involved is the propriety of 
the Commission’s order of October 27, 1949, (Supp. Pet. 
App. 46-71) prescribing rate schedules to be filed by P|enn 
Water. On May 31, 1949 Penn Water filed with the Com¬ 
mission rate schedules for its services to the three Penn¬ 
sylvania customers and Baltimore Company which Mfere 
in accordance with the provisions of Paragraphs C and P 
of the Commission’s order of January 5, 1949 (Supp. fet. 
App. 27-45). By the order of October 27, 1949 these rate 
schedules were rejected and the Commission prescribed 
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rate schedules to be filed which contained provisions not 
required by the original order of January 5th and which 
ordered a further reduction in Penn Water’s rates by 
means of an additional credit to Baltimore Company. 
Since the order of October 27 was issued after the rec¬ 
ord of the proceeding had been certified to this Court, 
which vested in this Court exclusive jurisdiction to alter 
or modify the order of January 5, Penn Water con¬ 
tends that the October 27 order is illegal, null and void. 
It also contends that insofar as such order requires the 
inclusion in the tariff of fuel cost adjustment clauses, it is 
made without adequate notice or hearing, and insofar as 
it requires an additional credit to Baltimore Company, it is 
confiscatory since the application of such additional credit 
would reduce Penn Water’s rate of return below the 
514 % allowed by the Commission. 

Statutes and Constitutional Provisions Involved 

The relevant parts of the Federal Power Act are 
printed in the Appendix to this brief. 


Statement of Points 

Point 1. The Commission lacks jurisdiction 

The Commission erred in asserting jurisdiction to regu¬ 
late Penn Water’s rates. Penn Water is a de facto 
“licensee” subject to regulation only under Part I of the 
Act. The regulatory provisions of Part I are inapplicable 
because as to its intrastate rates Penn Water is subject 
to regulation by the Public Utility Commission of the Com¬ 
monwealth of Pennsylvania (cf. Section 19) and as to inter¬ 
state rates there is no evidence that the states of Mary¬ 
land and Pennsylvania have been unable to agree (cf. 
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Section 20). A “licensee’’ is not also subject to regulation 
as a 1i public utility” under Part II of the Act. 

Point 2. The Pennsylvania sales 

Assuming arguendo that the Commission is authorised 
to regulate Penn Water’s rates as a “public utility” uncter 
Part II of the Act, such authority extends only to rates ior 
services rendered in interstate commerce. The Commis- 
sion erred in asserting jurisdiction to regulate Pepn 
Water’s rates for services to the Pennsylvania customers 
rendered wholly within the Commonwealth of Pennsyl¬ 
vania. 

Point 3. The “net investment” 

In rate proceedings under Part I of the Act the Com¬ 
mission must use a rate base of “net investment” as th|at 
term is defined in Section 3(13) of the Act. The Commis¬ 
sion erred in using as a rate base the alleged depreciated 
original cost of Petitioners’ property without any proper 
finding as to whether or not such depreciation had been 
accumulated out of earnings in excess of a fair return. 

Point 4. The “end result” 

The “end result” of applying a 5*4% rate of return to 
a rate base of depreciated cost in the case of Petitioners 
is arbitrary, confiscatory and in violation of the Constitu¬ 
tional safeguards contained in the Fifth Amendment. i 

I 

i 

Point 5. Erroneous allocation of costs of service 

The Commission has erroneously allocated Petitioner^’ 
costs of service to the several customers and has distorted 
revenues actually received. 
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Point 6. (Applicable to Case No. 10,531). 

The “October Order” 

The Commission’s order of October 27, 1949, further 
reducing Penn Water’s rates after the certification of the 
transcript of record in the proceedings before the Com¬ 
mission to this Court, is illegal, null and void. 

Point 7. Original Cost 

The Commission has erred in disallowing eleven items, 
totaling $2,009,090, of original cost of Petitioners’ 
property. 


Summary of Argument 

Point 1. The Commission is without jurisdiction 
to regulate any of Penn Water’s rates 

Since Penn Water is a de facto “licensee”, it is sub¬ 
ject to regulation by the Commission only under the 
applicable provisions of Part I of the Act. Part II of the 
Act, which is applicable to “public utilities”, is not appli¬ 
cable to “licensees”. 

Both Parts of the Act contain complete and independ¬ 
ent provisions for rate regulation by the Federal Power 
Commission. In Part I, the Commission’s authority is 
limited to the regulation of the rates of such licensees 
as are not regulated by the states in which they operate. 
Under Part II, the Commission may regulate the interstate 
wholesale rates of electric companies coming within the 
definition of “public utilities”. 

In rate proceedings under Part I, the Commission 
must apply a “net investment” rate base as defined in 
that Part. In regulation under Part II, the Commission 
in determining a rate base may consider, in addition to 
the actual legitimate cost of the property, other facts 
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which bear on the determination of cost or depreciation, 
and the fair value of the property. 

There is a similarity between the two Parts, but ojnly 
to the extent that under Part I, it is provided that ra|tes 
of licensees shall be reasonable, non-discriminatory and 
just to the customer, and under Part II, it is provided 
that rates of public utilities shall be just and reasbn- 
able. The fact is, however, that each Part contains a 
complete system of regulation applicable on one hand' to 
licensees and on the other to public utilities. Had it hot 
been intended that the two Parts were to be mutually 
exclusive the draftsmen would have so indicated. T^he 
careful use of the words “Part” and “Act” throughout 
the Act emphasizes the separability of “licensees” a|nd 
‘ ‘ public utilities ’ ’. 

That regulatory authority over licensees is contained 
exclusively in the provisions of Part I of the Act is boijne 
out not only by the legislative history of the Water Povfer 
Act of 1920, but by the history of the Federal Power Act 
of 1935, which re-enacted the Water Power Act as Pari I 
of the new act with certain changes that are presently 
immaterial. 

The Water Power Act was intended as an incentive to 
the development of the national water power resources 
by private capital. It was recognized that private inves¬ 
tors had theretofore been reluctant to risk their funds In 
water power developments primarily because of the legjal 
uncertainties attendant thereon. To eliminate such uncer¬ 
tainties Congress intended in the Water Power Act J;o 
provide that such investors could enter into license 
contracts with the United States, acting through the 
Commission, which contracts should include all the cona¬ 
tions, liabilities and responsibilities of the licensee, vis-a- 
vis the Government, during the license term. 
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The act, as finally passed, did contain those elements 
of certainty which Congress intended. It was certain as 
to the term and character of the license; it was certain 
as to the manner of regulation and the determination of 
a rate base; and it was certain as to the determination 
of the ultimate recapture price. 

By its terms (Sec. 6) the Water Power Act crystal¬ 
lized the relationship between licensees and the Govern¬ 
ment by providing that each license contract should 
embody all the provisions of the act. This contractual 
relationship between licensees and the Government pro¬ 
vided for governmental regulation of a unique character. 
Licensees, however, are unique as contrasted with ordi¬ 
nary utility companies engaged in the production or 
distribution of electric services. In addition to the con¬ 
tractual benefits available to licensees, including the right 
to a specified and defined method of Governmental rate 
regulation, licensees must assume unique obligations. The 
ordinary public utility, for example, is not subject to 
recapture of its property (Section 14), is not required to 
provide navigation facilities (Section 11), is not required 
to pay administrative charges (Section 10(e)), nor is it 
subject to appropriation of earnings (Section 10(e)) or to 
the creation and maintenance of amortization reserves 
(Section 10(d)). All such unusual provisions, however, 
were consistent wnth the purpose of the act, to promote 
hydroelectric development by offering terms that would 
be fair to the investor and protect the interests of the 
Government. 

Since the act was primarily a conservational and 
promotional measure, rate regulation was intended by 
Congress to be left, wherever possible, in the hands of 
the states. It was recognized, however, that a definitive 
expression of the extent to which the Federal Government 
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might enter into the rate-making field would be of piara- 
mount importance to any prospective investor iiu a 


licensed project. In consequence it was provided in Sec¬ 
tion 19 of the act that the Commission should have 
jurisdiction to regulate the intrastate rates of licensees 
only if the state in which the operation was conducted had 
no regulatory body and it was provided in Section 20 {that 
as to licensees engaged in interstate operations the Com¬ 
mission should have regulatory authority over the inter¬ 
state rates of licensees only in the event that the states 
concerned had not provided for rate regulation or were 
unable to agree upon such rates and charges. 


Since investors would likewise be concerned with 


the 


type of rate base to be used in the event that a licensed 
project should be regulated by the Federal Power Ci>m- 
mission, the act also specified that the rate base shduld 
be “net investment” as defined in Section 3(13). j 
The unique characteristics accorded to water po^er 
licensees was in no way altered by the passage of the 
Federal Power Act of 1935 which re-enacted the original 
act virtually without change. That Act was directedj to 
the operations of certain electric companies engaged in 
interstate commerce, designated “public utilities”, whose 
activities had been demonstrated by the decision in Public 
Utility Commission v. Attleboro Company, 273 U. S. 83 
to be beyond the regulatory power of the states. It ’vfas 
particularly stressed by the sponsors and proponents of 
the bill during the course of. Congressional hearings that 
no attempt was being made to oust the states from aiay 
jurisdiction which they had theretofore had nor to permit 
encroachment by the Federal Government in spheres whejre 
the states were competent to act. Since the states are 
expressly authorized to act with respect to the rates {of 
licensees, both intrastate (Section 19) and interstate (Sec- 





22 


tion 20), it is apparent that a holding that licensees are 
also subject to regulation as “public utilities” by the 
Federal Power Commission under Part II of the Act 
results in dual regulation and an encroachment upon state 
power in direct conflict with the express statutory purpose 
in enacting Part II. 

This Court in the Alabama Power Company case (63 
A. D. C. 132, 128 F. 2d 280 cert. den. 317 U. S. 652) has 
recognized that different regulatory standards are applic¬ 
able to licensees than those applicable to public utilities 
and that the valuation formula for licensees in rate pro¬ 
ceedings is “net investment” as provided in Part I of the 
Act. The Court of Appeals for the Second Circuit took 
the same view in the Niagara Falls Power Company case 
(137 F. 2d 787, cert. den. 320 U. S. 792). 

Plainly there is a hopeless irreconcilability between 
Parts I and II of the Act if it should be held that a single 
company is subject to regulation by the states as a licen¬ 
see and at the same time subject to regulation by the 
Federal Power Commission as a public utility. Rate reg¬ 
ulation requires the exercise of but a single control. This 
irreconcilability was attempted to be solved by the Com¬ 
mission with the unsupportable argument that Part II 
was intended to repeal the regulatory provisions of Part 
I by implication. The Court of Appeals for the Third 
Circuit in Safe Harbor Water Power Corporation v. 
Federal Power Commission (179 F. 2d 179, cert. den. 
339 U. S. 957), attempted to solve it by excising from 
Section 20 of the Act the reference to the net investment 
rate base defined in Section 3(13). We believe that the 
Court of Appeals for the Third Circuit has miscon¬ 
strued the Act and that its conclusion is warranted neither 
by the statutory language nor by the Congressional intent 
evidenced by the legislative history. It is furthermore at 
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variance with the views expressed by this Court in the 
Alabama Power Company case and by the Court of 
Appeals for the Second Circuit. in the Niagara Ftills 
Power Company case. 

In any event, the conclusion of the Court of Appeals 
for the Third Circuit provides a solution for the b^sic 
irreconcilability only if the Federal Power Commissfon 
should have jurisdiction over the licensee in question by 
reason of the inability of the states concerned to agree,on 
cooperative regulation. In instances where the stages 
have in fact agreed or there is no evidence of their ina¬ 
bility to agree, the licensee is subject to regulation by fhe 
states under Part I and yet would, if the views of the 
Court of Appeals for the Third Circuit were accepted, 
be likewise subject to regulation by the Federal Po^er 
Commission under Part II. We believe that the decision 
of the Court of Appeals for the Third Circuit should hot 
be followed by this Court. 

As previously noted, the Commission has found that 
it has regulatory authority over Penn Water both as| a 
licensee under Part I of the Act and as a public utility 
under Part II. To establish jurisdiction under Part I! it 
has made a finding that the states concerned, Pennsylvania 
and Maryland, are unable to agree within the meaning of 
Section 20 of the Act. j 

This finding is predicated only upon the appearance jof 
representatives of the commissions of both states at the 
hearings and upon the filing of their briefs indicating con¬ 
flicting views. 

The actions of the representatives of the two states 
concerned, after the institution of the Commission’s rajte 
investigation, is of no evidentiary value in determining 
the basic fact upon which is premised the Commission’s 
authority to institute the proceeding. 
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Actually representatives of Pennsylvania have at all 
times indicated their willingness to engage in joint regula¬ 
tion and the only evidence in the record on the question 
is a letter in which the Maryland Commission recites that 
“the state commissions are ready to engage in coopera¬ 
tive regulation”. 

Furthermore the mere failure of the states to engage 
in cooperative effort does not satisfy the statutory require¬ 
ment of inability to agree. There can be no inability with¬ 
out a prior effort. 

The Commission’s regulatory authority over the rates 
of Penn Water is limited to the express powers contained 
in Part I of the Act. The condition precedent to the exer¬ 
cise of such powers, i.e., inability of the states to agree, 
has not been shown. The Commission is therefore with¬ 
out power to regulate any of Penn Water’s rates. 

Point 2. The Commission lacks jurisdiction to 
regulate Penn Water’s sales to the Pennsylvania 
customers 

Assuming arguendo that the Commission has dual 
regulatory" authority over licensees who are also public 
utilities, as defined in Part II of the Act, and assuming 
arguendo that Penn Water and Transmission Company 
are such public utilities, it is nonetheless evident that in 
this proceeding the Commission has exceeded whatever 
regulatory authority is conferred upon it by Part II of the 
Act. { 

It may be conceded that the transmission facilities of 
Penn Water and Transmission Company, which are used 
for the transportation of electric energy from the Holt- 
wood and Safe Harbor plants to the Baltimore Com¬ 
pany in Maryland, are facilities for the transmission of 
electric energy in interstate commerce within the meaning 
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of Section 201(a) of the Act. It may also be conceded 
that the sales of energy by Penn Water to the Baltimore 
Company and the sales of backfeed energy by the Balti¬ 
more Company to Penn Water are sales of energyj at 
wholesale in interstate commerce. It does not follow, how¬ 
ever, that because Penn Water and Transmission Com¬ 
pany own and operate facilities which put them into the 
classification of public utilities within the meaning of 
Section 201(e) of the Act, that the Commission has juiris- 
diction to regulate all of Penn Water’s rates. 

The rate-making provisions of Part II of the Act &re 
contained in Sections 205(a) and 206(a). Both such sec¬ 
tions limit the regulatory authority of the Commission 
to transmission or sales subject to the jurisdiction of \the 
Commission. The transmission and sales which are sub¬ 
ject to the jurisdiction of the Commission are character¬ 
ized in Section 201(a) as transmission and sales of energy 
at wholesale in interstate commerce. 

Penn Water’s sales to PP&L, PE and ME are sales 
of electric services produced and rendered in Pennsyl¬ 
vania, transmitted in Pennsylvania and sold in Pennsyl¬ 
vania. They are not therefore sales in interstate copn- 
merce subject to the jurisdiction of the Commission. 

It is true that a certain amount of backfeed energy 
generated in Maryland from time to time is co-mingjed 
with the energy Penn Water sells to the Pennsylvania elas¬ 
tomers. This backfeed energy may have been sold in inter¬ 
state commerce by the Baltimore Company to Penn Water 
but upon receipt by Penn Water it is co-mingled with otlier 
energy generated in Pennsylvania. It thus loses its 
interstate character and the product sale of electric serv¬ 
ices by Penn Water in Pennsylvania to the Pennsylvania 
customers is a sale in intrastate commerce. 
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Furthermore, under its contracts with the Pennsylvania 
customers, Penn Water sells more than firm energy. It 
furnishes and sells other electric services including special 
facilities and capacity. The special facilities furnished are 
located entirely within Pennsylvania and the capacity 
service also represents the use of facilities located in Penn¬ 
sylvania. There can he no question as to the intrastate 
character of these services. The Commission, however, has 
undertaken to regulate Penn Water’s rates for all its 
services to the Pennsylvania customers. 

The issue here is not whether Penn Water and Trans¬ 
mission Company by virtue of the ownership of certain 
facilities are public utilities for the purpose of regulation 
in accounting matters as in Connecticut Light and Power 
Company v. Federal Power Commission, 324 U. S. 515, or 
The East Ohio Gas Company v. Federal Power Commis¬ 
sion, 33S U. S. 464, or for the purposes of the regulation 
of the sale of securities as in Jersey Central Power and 
Light Company v. Federal Power Commission, 319 U. S. 
61. The issue here is only whether the sale in Pennsyl¬ 
vania of electric services rendered in Pennsylvania but 
to a minor degree including energy generated elsewhere, 
is a sale subject to the jurisdiction of the Commission. 
We submit that quite evidently it is not. 

In addition, it should be noted that it is provided in 
Section 201(a) of the Act that Federal regulation shall 
extend only to those matters which are not subject to regu¬ 
lation by the states. The Public Utility Commission of 
the Commonwealth of Pennsylvania not only has juris¬ 
diction to regulate Penn Water’s sales to the Pennsylvania 
customers, but has asserted and exercised such regulatory 
jurisdiction. 
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Point 3. The rate base used by the Commission j 
in its determination is not in accordance with 
the requirements of the Act 

In rate proceedings under Section 20 of Part I of | the 
Act, the rate base to be applied is the “net investment” 
of the licensee as that term is defined in Section 3(13) of 
the Act. 

Section 3(13) of the Act defines “net investment” 
as the actual legitimate cost of the properties less per¬ 
tain reserves including the reserve for depreciation jbut 
only if such reserves have been accrued during the period 
of the license out of earnings in excess of a fair return. 

In this proceeding, the Commission has ignored the 
statutory definition of “net investment” and has deducted 
the entire depreciation reserve whether or not such reserve 
has in fact been accumulated out of earnings in excess 
of a fair return. | 

The amounts which Penn Water sets aside each year 
representing annual depreciation expense are accumulated 
in the depreciation reserve. Annual depreciation charges 
are a recognized operating expense and are to be deducted 
from revenues along with other items of operating expehse 
before “earnings” can be determined. j 

In accordance with the statutory formula, the Comnfis- 
sion should have first determined what were Penn Water’s 
actual earnings, after depreciation and all other oper¬ 
ating charges, and should then have determined whether or 
not such earnings were in excess of a fair return on the pi- 

I 

vestment in each year. To the extent, if any, that thqre 
were in fact earnings in excess of a fair return, some p^rt 
of such earnings which were accumulated in the deprecia¬ 
tion reserve would be deductible in determining net invest¬ 
ment in accordance with Section 3(13). The Commission, 
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however, made no such determination and the rate base it 
used is, in consequence, not authorized by the statute. 

Since the Commission has incorrectly applied the 
statutory formula in prescribing the rate base upon which 
its rate order is premised, the order must be annulled. 

Point 4. The “end result” Is Confiscatory 

Assuming arguendo that the Commission was author¬ 
ized to proceed under the rate-making provisions of Part 
II of the Act, its application of a rate base predicated 
upon depreciated cost coupled with a 5%% rate of return 
is confiscatory. 

Although the Supreme Court has held that the Com¬ 
mission has discretion, both as to the method of deprecia¬ 
tion accounting to be prescribed and the return permitted, 
the Supreme Court has also held that the “end result” 
must be fair and equitable. 

As a guide in arriving at a fair and equitable end 
result, the Supreme Court has recognized that the essence 
of rate-making requires a balancing of interests between 
the investor and the consumer and has indicated certain 
criteria which must be considered. These include the 
risk inherent in the business, the necessity for parity of 
treatment with similar enterprises operating in the same 
general area, and the cost of money obtained in the open 
market for the construction of the same or similar proj¬ 
ects. The Commission has ignored all these consider¬ 
ations. 

Penn Water’s operation is a hazardous one, not only 
because the usefulness and safety of its major facilities 
depend upon the vagaries of the flow of the Susquehanna 
River, but also because of its contract with Baltimore 
Company, by which Penn Water is restricted both in its 
markets and in expansion of its facilities. By drastically 
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reducing the rates payable for services under the contract 
with Baltimore Company, the Commission has left Penn 
Water with all the restrictive burdens of the contract and 
with none of the benefits it had bargained for. j 

The commissions of both Maryland and Pennsylvania 
in recent years have generally allowed companies, subject 
to their regulatory authority, a return of 6% on a fair 
value base. If this Commission’s order is sustained, Penn 
Water will obviously not receive parity of treatment 
with other regulated businesses operating in its area, j 
The Commission’s own studies indicate, too, thalj a 
51/4% rate of return will not allow Penn Water earnings 
comparable with those of other electric companies. 

In its computation of current costs of money the Com¬ 
mission seeks to give the impression that under its order, 
the common stockholders will receive a return of approx¬ 
imately 8.64% which the Commission terms adequate. 
Actually, the common stockholders of Penn Water will 
receive less than 8.64% and hence an inadequate return. 
This follows because Penn Water, unlike most other public 
utility companies, is unable to reinvest its depreciation 
reserve funds in plant in any substantial amount and tljus 
is unable to receive even the allowed rate of return on Ifhe 
assets represented by the reserve. Penn Water’s prop¬ 
erties are exceptionally long-lived and in addition it is 
prevented, by reason of the contract with Baltimore Com¬ 
pany, from enjoying normal expansion and growth. l!he 
reserve, however, must be maintained and to protect ^ts 
integrity, Penn Water is required to invest the reserve 
funds in securities of prime safety. In consequence, t}he 
investors in Penn Water do not actually receive even the 
514 % which the Commission has allowed. j 

The Commission has also erred in attempting to apply 
current money costs to a rate base of historic construe- 
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tion costs. If original cost of construction is to be the 
measure of the rate base, historic money costs must also 
be used. Since the Penn Water plant was constructed 
in a period of great financial uncertainty and since it was 
among the pioneer hydroelectric developments in the 
country, application of historic cost of money would 
require an extraordinarily high rate of return. A more 
reasonable basis would be to apply current competitive 
money costs to a rate base of original cost adjusted to 
reflect the difference in the value of the dollar. 

As a method which would provide a fair and equitable 
end result for all interested parties, Penn Water’s wit¬ 
nesses proposed that the rate base used be undiminished 
cost without deduction for the depreciation reserve but 
with a credit of 3% to the consumer on his contribution 
to the depreciation reserve. Penn Water is committed 
by law to maintain the depreciation reserve. It is, how¬ 
ever, unable to reinvest the reserve funds in plant account. 
The assets in which the reserve is invested are neverthe¬ 
less not freed for general corporate purposes but must 
be retained in the public utility enterprise. The cost of 
maintaining the reserve, therefore, should be paid by the 
consumer just as any other cost of service. The 3% credit 
suggested is adequate at current rates to balance the 
interests of the investor and the consumer. 

Finally, the 5%% return on a depreciated base arrives 
at an end result which is inconsistent with the intent of 
Congress in the passage of the original Federal Water 
Power Act of 1920 and its reenactment as Part I 
of the Federal Powder Act of 1935, that investors in 
licensed projects be accorded especially generous treat¬ 
ment. It is also inconsistent with the Congressional 
intent that the rates of licensees should, wherever pos¬ 
sible, be governed by the states concerned. In applying 
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a rate of return far below that prescribed by the com¬ 
missions of Maryland and Pennsylvania and to a rate base 
of original cost rather than fair value, the Commissioiji is 
ignoring the Congressional dictate that state policy sholuld 
control and is discriminating against Penn Water. 

A 5*4% return is of itself inadequate and when 
applied to a rate base of historic cost from which fhe 
depreciation reserve has been deducted, the end result! to 
Penn Water is confiscatory in violation of the Act hnd 
the Fifth Amendment of the Constitution. 

Point 5. The Commission has erroneously allocated 
Petitioners’ costs of service to the several customers 
and has distorted revenues actually received 

The Commission concluded that Penn Water for jhe 
test year, 1946, had received excess revenues in an amount 
of $2,176,736. By reason of an erroneous allocation of 
costs and revenues, the Commission has determined tlfat 
80% of the alleged excess revenues w^ere received frbm 
Baltimore Company and only 10% from the three Peun- 
sylvania customers. | 

One of the Commission’s principal errors involves) a 
matter of law and lies in a misconstruction of Baltimore 
Company’s entitlements under the Safe Harbor contract. 
The Commission takes the position that Baltimore Cojn- 
panv is entitled to two-thirds of the full Safe Harbor out¬ 
put and ignores the fact that Safe Harbor, with the express 
consent of Baltimore Company, is a party to the contracts 
to serve PP&L, PE and the Railroad. Actually, a 
construction of the Safe Harbor contract indicates 
Baltimore Company is entitled only to two-thirds of 
residual output of Safe Harbor after Safe Harbor’s < 
gations to its Pennsylvania customers have been met. 
reason of this erroneous construction of the Safe 
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contract, the Commission takes the view that to the extent 
that Safe Harbor furnishes electric services to the Penn¬ 
sylvania customers, such services have been “diverted” by 
Penn Water out of Baltimore Company’s alleged entitle¬ 
ment and undertakes to credit Baltimore Company for this 
diversion. 

The language of the Safe Harbor contract indicates 
that Baltimore Company and Penn Water shall be entitled 
to two-thirds and one-third respectively of all the capacity 
and energy available at Safe Harbor, other than that 
which may be required for the performance of any duty 
or obligation to serve, imposed on Safe Harbor by its 
charter or otherwise by law. Since Safe Harbor is actu¬ 
ally a party to the contracts wuth PP&L, PE and the 
Railroad, it is apparent that Safe Harbor is by law 
required to serve these customers. 

Furthermore, Safe Harbor entered into these contracts 
with the approval of its tw T o controlling stockholders, 
Baltimore Company and Penn Water, both of which com¬ 
panies caused Safe Harbor to apply for an amendment 
to its Certificate of Public Convenience and Necessity, 
issued by the Pennsylvania Public Service Commission 4 
so that it might include PP&L, PE and the Railroad and 
others as direct customers. Obviously, at the time the 
certificate was amended and the contracts executed, both 
Baltimore Company and Penn Water felt it to be advis¬ 
able for Safe Harbor to seek other outlets for its produc¬ 
tion and thus reduce the contractual commitments of the 
two stockholders. 

Since the output of Penn Water alone, plus one- 
third of the total output from Safe Harbor, is insufficient 
to meet the demands of the customers in Pennsylvania, 


4 Predecessor to the present Pennsylvania Public Utility Commission. 
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it is apparent that Safe Harbor in fact is an active party 
to the three contracts, meeting its obligations by the actual 
supplying of services in such amounts that only about or^e- 
third of its output remains for Baltimore Company. 

The Commission has also misconstrued the contracts 
between Penn Water and Baltimore Company in fryo 
respects. It has erred in misinterpreting the provisiohs 
relating to Baltimore Company’s residual entitlement frdm 
Penn Water and in ignoring the contractual provisions 
relating to the payment by Penn Water for backfeed 
received from Baltimore Company. 

The Basic Contract provides that Baltimore Compahy 
shall be entitled to all the electric capacity and energy 
available to Penn Water not otherwise disposed of in 
performance of contracts existing in 1931 or new contracts 
subsequently entered into by Penn Water with Baltimore 

I 

Company’s approval. Penn Water’s contracts for services 
to the Pennsylvania customers include not only the fur¬ 
nishing of capacity, energy and special facilities, but al^o 
the interchange of energy. The Commission admits that 
Baltimore Company’s entitlement under the Basic Con¬ 
tract is residual but it takes the position that the contract 
contemplates that only electrical capacity and firm energy 
be furnished to the Pennsylvania customers and that there¬ 
fore the sales of interchange energy must be regarded ajs 
having been made out of Baltimore Company’s residual 
entitlement. There is no justification whatever for exclucf- 
ing sales of interchange energy from Penn Water’s obli¬ 
gations to its Pennsylvania customers and considering, ap 
the Commission has done, the proceeds of such sales afe 
revenue from Baltimore Company. 

The Commission has likewise erred in ignoring the 
provisions of Article 6 of the Agreement of December 31, 
1927, which the Basic Contract supplements, relating t<(> 
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the payment for backfeed. Article 6 provides that Penn 
Water will be billed by Baltimore Company for the daily 
net amount of backfeed at actual cost plus 10%. The Com¬ 
mission, however, has charged Penn Water and credited 
Baltimore Company for all the backfeed supplied by Balti¬ 
more Company and allegedly used for firm supply in Penn¬ 
sylvania rather than the net daily amount as required by 
Article 6. 

The Commission’s misinterpretation and misapplica¬ 
tion of the terms of the contract has led to three errors 
in the allocations of costs and revenues: first, an improper 
determination of total costs of service to all customers; 
second, an overstatement of the credits to Baltimore Com¬ 
pany; and third, an overstatement of the revenues received 
from Baltimore Company. 

In determining Penn Water’s total cost of service to 
all its customers, the Commission included only one-third 
of the Safe Harbor costs on the theorv that Penn Water 
is entitled to only one-third of the Safe Harbor pro¬ 
duction. Actually, approximately two-thirds of the Safe 
Harbor production is used to meet the demands of the 
Pennsylvania customers under the contracts to which 

ft/ 

Safe Harbor is a party and the inclusion of these costs 
is therefore obligatory. The record, however, is incom¬ 
plete as to Safe Harbor’s costs so that whatever may be 
this Court’s determination on the other issues of the case, 
a remand for a proper determination of the costs of Safe 
Harbor service and the inclusion of these costs in deter¬ 
mining Penn Water’s cost of service to all customers is 
obligatory. 

The Commission has determined that Penn Water’s 
total cost of service to Baltimore Company in 1946 was 
$652,993. This figure was arrived at by adding the special 
facility, capacity and energy costs allocated by the Com- 
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mission to Baltimore Company, making a total of $2,^92,- 
101 , and deducting therefrom two credits in the amounts 
of $433,788 and $1,205,320. 

The first of these credits represents the amount by 
which the computed dependable capacity from the com¬ 
bined steam and hydroelectric facilities available to P^nn 
Water allegedly fails to meet the computed coincident 
demand of the Pennsylvania customers. This deficiency, 
found by the Commission to be 36,149 kw., in fact tyas 
supplied by Safe Harbor as a part of its obligation as a 
party to the contracts with PP&L, PE and the Railroad. 
The Commission, however, misconstruing the Safe Harpor 
Contract, has determined that the 36,149 kw. had been 
supplied by Baltimore Company and has computed a 
credit to Baltimore Company at $12.00 per kw., which rite 
was arbitrarily assumed without any reference to Balti¬ 
more Company’s actual costs. 

The other credit was applied by the Commission to 
what it found to be Penn Water’s cost of supplying 
energy to Baltimore Company. Again, the Commission 
has taken the total sales of energy to the Pennsylvania 
customers and deducted the energy it found Penn Water 
had for sale in Pennsylvania. The balance is regarded by 
the Commission as having been supplied by Baltimore 
Company or as having been diverted by Penn Water opt 
of Baltimore Company’s alleged two-thirds entitlemeht 
from Safe Harbor. Included in this credit is the amount 
of backfeed allegedly supplied by Baltimore Company, jit 
is estimated that if the Commission had computed the bill¬ 
ing for backfeed on the basis of the net daily amount %s 
provided by Article 6 of the 1927 Agreement, the bill 
would have been about $246,112. This is the only credit 
which legally can be accorded to Baltimore Company. 
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By failing to recognize that under the Basic Contract 
Baltimore Company is entitled to receive only the residue 
of Penn Water’s capacity and energy after all its con¬ 
tractual obligations to render services, including inter¬ 
change of energy to the Pennsylvania customers, have 
been met, the Commission has overstated Penn Water’s 
revenues allegedly received from Baltimore Company in 
1946 by $1,127,699. There is no reason for a distinction 
here between firm and interchange energy as the Commis¬ 
sion has attempted to make. Both are contemplated in 
the Basic Contract in computing Baltimore Company’s 
residual entitlement. The net revenues from the sales of 
interchange were received by Penn Water from the Penn¬ 
sylvania customers. They were not revenues from Balti¬ 
more Company and to treat them as such results in a gross 
distortion of allegedly excess revenues received from this 
customer. 

The Commission has computed that before application 
of the credits, Penn Water’s cost of service to Baltimore 
Company in 1946 was $2,292,101. From this there may 
be deducted $246,112 for backfeed as billed under Article 
6 of the 1927 Agreement. The resulting total, $2,045,989, 
represents Penn Water’s cost of service to Baltimore Com¬ 
pany based on the Commission’s determination of cost. 
Penn Water’s actual revenues from Baltimore Company in 
1946 were only $1,104,952 so that rather than having 
received excess revenues from Baltimore Company of 
$1,733,318, as determined by the Commission through 
improper construction of the contracts, Penn Water 
actually rendered service to Baltimore Company at less 
than cost by more than three quarters of a million dollars. 

Finally, even if it be assumed that the Commission’s 
construction of the Safe Harbor Contract were correct 
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and that Baltimore Company is entitled to an undiinin- 
ished two-thirds of the Safe Harbor production, ! the 
results reached by the Commission are incorrect. 

The Commission has used, as a measure of the rate at 
which the diverted energy should be paid for, the purported 
cost of Baltimore’s steam generated services. The Commis¬ 
sion did not, however, in spite of Penn Water’s applica¬ 
tion under Section 306 of the Act, make any investigation 
of the reasonableness of Baltimore Company’s costs. If 
Penn Water is deemed to be a “public utility” by realson 
of its sales to Baltimore Company, Baltimore Comphny 
is likewise a public utility by reason of its sales of back¬ 
feed to Penn Water. The Commission therefore cleairly 
erred in failing to act upon Penn Water’s application as 
to the reasonableness of Baltimore Company’s rates! if 
Baltimore Company’s rates are to be the basis of phy- 
ment for the allegedly diverted services. I 

In any event, however, Article VII of the Safe Harbor 
Contract specifies that the rate payable for any S&fe 
Harbor energy which Penn Water fails to transmit to Bal¬ 
timore Company shall be the rate payable under the con¬ 
tract by Baltimore Company for such energy. The Coin- 
mission, however, failed to apply the relatively low hydro 
costs and used instead the more expensive steam co^ts, 
with the result that the Pennsylvania customers were over¬ 
charged for service, all to the benefit of Baltimore Coin- 
pany, by approximately $500,000. 

The Commission has also erred in determining that 
36,149 kw. of dependable capacity available for the coin¬ 
cident demands of the Pennsylvania customers is supplied 
by Baltimore Company. Its errors lie in: | 

1 . Failure to recognize that by contract Penn 
Water is a preferred seller to Baltimore Company 
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over Safe Harbor and that, in consequence, all its 
capacity is to be regarded as dependable before 
any of the Safe Harbor capacity is considered so 
available. 

2. Its calculation of the 25-cycle capacity sup¬ 
plied to Baltimore Company at Penn Water’s High- 
landtown sub-station. 

3. Its determination of the coincident demands 
of three of the four Pennsylvania customers. 

4. Failing to make proper provision for recog¬ 
nizing variations in the capacity supplied to 
Baltimore Company. 

These several errors in capacity have resulted in a further 
misallocation of cost approaching $500,000 in favor of 
Baltimore Company and at the expense of the Pennsylva¬ 
nia customers. 

Finally, the Commission has erred in the adjustment 
of Penn Water’s actual revenues to eliminate over $300,000 
in expenses actually incurred and in crediting Baltimore 
Company with $141,777, representing a part of Penn 
Water’s share of the revenues from the Railroad, received 
by Penn Water under the divisional agreement. 

Point 6 (Applicable to Case No. 10,531). 

The October Order Is Illegal 

The Commission’s order of January 5, 1949, required 
Penn Water to file rate schedules for services to PP&L, 
PE and ME which would effect a reduction in specific 
dollar amounts based upon Penn Water’s operations dur¬ 
ing the year 1946. It also required Penn W^ater to file 
a rate schedule for services to Baltimore Company based 
on a payment formula which was intended to provide on 
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the regulated portion of Penn Water’s business a 5^% 
return after operating expenses and depreciation charges. 
Penn Water filed such rate schedules, which were rejected 
by the Commission in its order of October 27, 1949 wlpch 
order further prescribed its own rate schedules to be 
adopted by Penn Water and effected a further reduction 
in Penn Water’s rates. | 

The rate schedule prescribed by the Commission for 
services to Baltimore Company contained a provision ijor 
an additional credit in the amount of $141,777 to Baltimore 
Company which was not mentioned in the January order. 
This credit resulted from an arbitrary allocation by tjhe 

i 

Commission to Baltimore Company of revenues received 
by Penn Water under a divisional agreement relating to 
the division of revenues received from the Railroad. It is 
thus in effect regulation of Penn Water’s rates to the Rail¬ 
road over which the Commission has disclaimed juris¬ 
diction. 

No corresponding adjustment was made for taxes pay¬ 
able by Penn Water on the said amount of $141,777. The 
estimated Federal tax on such amount is over $53,000. 

The rate schedule prescribed by the Commission for 
service to Baltimore Company also required an increajse 
in the credit to Baltimore Company resulting from the 
insertion of a fuel cost adjustment in the alleged cost pf 
service to the Railroad, which adjustment is estimated, 
based on 1949 operations, at approximately $55,000. ! 

The rate schedules prescribed by the Commission for 
services to PP&L, PE and ME also contained so-called 
fuel cost adjustment clauses which would have, for the 
year 1949, increased the cost of service to such customers 
by a total amount of more than $166,000, all of vrhich 
would be credited to Baltimore Company. No reference 
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to such fuel cost adjustment clauses was contained in the 
January order and no evidence relating to such clauses 
had been adduced at the hearings. 

The October order requires an additional reduction in 
Penn Water’s rates by at least the amount of the two 
additional credits to Baltimore Company, one for $141,777 
and the other for $55,000, or a total of almost $200,000. It 
is thus a modification of the January order and as such is 
illegal per se since, under Section 313(b) of the Act, exclu¬ 
sive jurisdiction to modify the January order had vested 
in this Court upon certification of the transcript of the 
record. 

The order is further illegal in that it was made without 
notice and hearing; and it is illegal and confiscatory in 
that inclusion of the additional credit of $141,777 to 
Baltimore Company would have afforded Penn Water a 
return of less than 43^% on the prescribed rate base 
during the test year 1946 rather than the 5%% prescribed 
by the January order. 

Point 7. Original Cost 

The Commission disallowed $3,465,677.73 of cost by 
Petitioners in determining the actual legitimate investment 
in electric plant. Petitioners, for the purposes of this pro¬ 
ceeding, are challenging eleven individual items of such 
disallowed cost, totalling $2,009,090. 

Each of the items are taken up individually in Point 
VII of the brief and the issues in each case are whether in 
eliminating such items the Commission acted in accord¬ 
ance with the dictates of the Act and reached conclusions 
based upon substantial evidence. 
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ARGUMENT 
POINT I 

The Commission is without jurisdiction to regulate 
any of Penn Waters rates. ! 

Although no license under the Act has as yet been 
formally issued to Penn Water, it has been judicially 
determined that such license is required (Pennsylvania 
Water <& Power Company v. Federal Power Commission, 
75 A. D. C. 328, 123 F. 2d 155, supra). Penn Water 
is, therefore, a de facto licensee subject to all the pro¬ 
visions, including the regulatory provisions, of the iAct. 
The Commission has quite properly recognized Penn 
Water’s licensee status (Pet. App. 183). 

The provisions for the regulation of rates of licensees 
are set forth in Part I of the Act, and the Commission 
has purported to act thereunder (Pet. App. 58, 59). The 
Commission, however, has also asserted regulatory author¬ 
ity under the provisions of Part II of the Act on the 
ground that Penn Water and Transmission Company, 
by reason of their ownership of interstate transmission 
facilities and their alleged wholesale sales of electric 
energy in interstate commerce, are also to be classified as 
‘‘public utilities” (Pet. App. 182-3). 

Penn Water contends that licensees, whether or not 
engaged in interstate operations, may be regulated] by 
the Commission only in accordance with the provision^ of 
Part I, and that Part II is inapplicable to such licensees. 
Since Transmission Company has no rates and malkes 
no charges for the services it renders (Pet. App. 40), the 
issue is narrowed to a consideration of the Commission’s 
regulatory authority over Penn Water, a licensee. 
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Analysis of the draftsmanship of the Act 

The Federal Power Act of 1935 (49 Stat. 838, 16 
U. S. C. 791 et seq .) is divided into three parts. Part I, 
dealing with the regulation of licensees, is a re-enactment, 
with certain minor changes unimportant, to the instant 
discussion, of the Federal Water Power Act of 1920, as 
amended (41 Stat. 1063-77, 41 Stat. 1353, 46 Stat. 797). 
Part II, enacted in 1935, deals with the regulation of 
certain companies, designated “public utilities”, engaged 
in the transmission or sale at wholesale of electric energy 
in interstate commerce. Part m of the Act contains 
administrative provisions applicable, in accordance with 
its terms, to both licensees and public utilities."* 

Both Parts I and II of the Act contain complete and 
independent provisions providing for the regulation of 
rates. In each Part the extent of the Commission’s reg¬ 
ulatory authority is defined, the rate-making standards 
are prescribed, and the manner of determination of the 
rate base is set forth. 

The two regulatory systems are different and conflict¬ 
ing for, although the standard that rates shall be reason- 


5 The distinction between “licensees” under Part I and “public utilities” under 
Part II was recognized by the draftsmen and sponsors of the Act as indicated 
on numerous occasions in the Congressional hearings. For example, Commis¬ 
sioner Scavcy of the Federal Power Commission, who submitted an analysis of 
the bill at the hearings before the Committee on Interstate and Foreign Com¬ 
merce, House of Representatives, 74th Cong., 1st Sess. (p. 384) stated: 

“* * * The present analysis is devoted to the new titles which are 
added by the bill. Of these new provisions title II contains the substantive 
provisions for the regulation of interstate electric utilities, and title III 
brings together the provisions applicable to both water power licensees 
under title I and interstate operating companies under title II, including 
the general administrative and procedural sections.” 

To the same effect, see the statement of Mr. Rayburn, Chairman of the Com¬ 
mittee, in H.R. No. 1318, 74th Cong., 1st Sess., p. 23: 

“* * * The present provisions relating to Commission’s authority 

to prescribe accounts, require reports, prescribe rules and regulations 
contained in subsections (f), (g) and (h) are removed from this section; 
similar authorities are granted by part III of the amended Power Act 
zvhere they relate to all companies subject to regulation by the Commis¬ 
sion” (Italics supplied.) 
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able, non-discriminatory and just, as prescribed in Pa^t I 
(cf. Section 20), is similar to the standard that rates sjhall 
not be unjust, unreasonable, unduly discriminatory! or 
preferential set forth in Part II (cf. Section 
Commission’s authority to regulate interstate 
rates, in Part II, extends to all “public utilities”, wheifeas 
its jurisdiction over licensees in Part I is to be exercised 
only in the absence of state regulation. Likewise, in the 
valuation of the rate base under Part II the Commission 
is authorized to consider factors other than cost, includ¬ 
ing fair value (Section 208), whereas in Part I (Section 
20) it is indicated that the rate base must be “net invest¬ 
ment” as defined in Section 3(13). ; 

We shall show below that the basic inconsistencies 
between the two regulatory systems contained in Parts I 
and II compel the conclusion that regulation of the rates 
of licensees by the Commission must be limited to |the 
authority conferred in Part I. For the purposes of this 
analysis of the draftsmanship of the Act, it is necessary 
only to indicate that the two regulatory systems are com¬ 
plete in themselves. There would be no purpose in having 
two such separate systems unless it were intended t|hat 
each should be applicable only to that particular type! of 
company furnishing electric services to which each I^art 
applies. [ 

Part I of the Act deals with licensees and it is, there¬ 
fore, appropriate that provisions for the regulation of 
rates of licensees should be contained therein. Part II, 
on the other hand, deals with public utilities anc^ a 
regulatory system must, therefore, be set forth for the 
regulation of the rates of such public utilities. 

The significance of the use of the word Part, \ as 
opposed to the use of the word Act, throughout in the Act 
also illustrates the Congressional intent that the Comnlis- 


206), the 
wholesale 
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sion’s regulatory powers under Part I should he inde¬ 
pendent and exclusive of its regulatory powers under 
Part II. 

Part I was a re-enactment of the Federal Water Power 
Act and it was important, therefore, to correct the drafts¬ 
manship of the provisions dealing with licensees so that 
it wT>uld appear that the Commission’s jurisdiction rested, 
where appropriate, on the provisions of the Part rather 
than the complete Act. 

Thus in Section 4(d), 5, 6, 10(e), (i), 23(a) ami 24, 
all of which deal with the terms and provisions ox the 
license contract and the Commission’s authority over 
licensees as such, the word Act appearing in the original 
Federal Water Power Act was changed to Part in the 
Federal Power Act of 1935. Conversely in the sections 
which were intended to be applicable to the Act as a whole, 
embracing Parts I, II and III, the word Act, appearing 
in the original Federal Water Power Act, also appears in 
the Federal Power Act of 1935. Examples of such drafts¬ 
manship may be found in Section 3, which deals with 
definitions, and Section 28, dealing with the right to 
amend, and numerous others. A further example which 
may be clarifying is contained in Section 5, which now 
provides “Each preliminary permit issued under this Part 
shall be for the sole purpose of maintaining priority of 
application for a license under the terms of this 
Act * • # .” 

In the original Federal Water Power Act the word 
Act appropriately appeared twice in the quoted sentence. 
As the entire act was initially encompassed in what is 
now only Part I, the revised draftsmanship was required 
to illustrate that, whereas the Commission’s authority to 
issue preliminary permits stems from Part I, a licensee 
would be subject to the applicable provisions of the new 
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Act in its entirety, including the administrative provisions 
of Part III. 

It is likewise significant that Section 201(a) of Part il 
of the Act is subtitled “Declaration of Policy; Applica¬ 
tion of Part; Definitions” and that Section 201(e) pro¬ 
vides “The term ‘public utility’ when used in this Pa\t 
or in the Part next following (i. e., Part III) means aiiy 
person who owns or operates facilities subject to the 
jurisdiction of the Commission under this Part” 


On the other hand, Part III is entitled “Licensees ai}d 
Public Utilities; Procedural and Administrative Profu¬ 
sions’’ and where the provisions of that Part are intended 
to apply to both licensees and public utilities, both tera]is 
are mentioned, as, for example, in Section 301(a) whkjh 
commences “Every licensee and public utility shall make, 
keep, and preserve for such periods, such accounts, records 
of cost-accounting procedures, correspondence, memo¬ 
randa, papers, books, and other records as the Commission 
may by rules and regulations prescribe * * 

Clearly it must appear that this careful draftsmanship 
underscores the Congressional intent that licensees wefe 
to be regulated by the Commission exclusively under the 
power conferred in Part I, and conversely that public 
utilities, who were not licensees, were to be regulated by 
the Commission under Part II. Where it was intended, 
in Part III, to give the Commission administrative powers 
over both licensees and public utilities, the draftsmen qf 
the Act were careful so to state. 


Legislative History of Part I 

The Federal Water Power Act of 1920 w T as the resuljt 
of years of debate and effort to enact legislation that 
would promote the development of the national watejr 
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power resources. 0 Because of existing uncertainties as 
to the nature of the right of occupancy of streams cross¬ 
ing state borders, and as to the tenure of occupancy 
under revocable permits issued by the executive branch of 
the Government, investors had, prior to the enactment 
of the Water Power Act, proved to be most reluctant to 
risk their capital in hydroelectric projects. 7 Water power 
development was, therefore, at the time, virtually at a 
standstill, and the inherent danger in such waste of the 
national resources had been emphasized by the power 
shortage during the first World War. 

Congress had long recognized the imperative need of 
enacting legislation which would attract investment capi¬ 
tal to the field of water power development. 8 It likewise 
recognized that private capital would not be attracted 
unless legislation should make certain the complete legal 
obligations and responsibilities of the owners of such 
developments so that the prospective investor might 
appraise the risk. 

The Congressional purpose is aptly summarized by 
Senator Smoot, as follows: 

‘‘The object of this legislation is the development 
of power sites and power plants to furnish power 
to all parts of the country in which power plants 
can be successfully established. 

G cf. Grand River Dam Authority v. Grand Hydro , 335 U. S. 359; First Iowa 
Hydro Electric Cooperative v. Federal Pozver Commission, 328 U. S. 152. 

7 cf. Statement of Hon. Franklin K. Lane, Secretary of the Interior at 
hearings before the Committee on the Public Lands, House of Representatives, 
63rd Cong., 2nd Sess. on H. 14893 (1914) page 5 : 

“If these resources are to be developed, such inducements must be 
offered capital as will cause it to undertake the work, * * *” 

“* * * the primary trouble was, as I have said before, that the 

Secretary of the Interior had the power now to revoke any permits, and 
that that was unfair to capital; there was no certainty as to what the 
future would hold and therefore there must be a fixed term/* 

8 cf. House Report No. 592, 63rd Cong., 2nd Sess., April 28, 1914, p. 3. 
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“In the first place we have got to pass a law that 
the people furnishing the money * * * n ot fifty 

years hence but today, will feel safe in the invest¬ 
ment they made; * * j 

The scheme of the Water Power Act, as finally enacted, 
was to provide that prospective developers of wajter 
powers might enter into a contract with the Government, 
pursuant to which a license would be issued, which would 
contain specifically, and in detail, all the rights, privileges, 
duties, liabilities and responsibilities of the licensee vi^-a- 
vis the Government. The contractual relationship ap¬ 
peared to be the most satisfactory solution to eliminate 
the uncertainties which had theretofore deterred the 
investment of private funds in hydroelectric projects. | It 
was designed to encourage investment, by guaranty 
certainty as to tenure of occupancy and by definitely 
ting forth the financial requirements to be 
including the price of recapture and the reg 
rates. 10 

It is obvious that the contractual relationship 
licensees and the Government created in the Water ' 

Act accorded to licensees a unique position among 
corporations subject to regulatory controls. Such was 
intent, because the Water Power Act was not a reguh 
measure in the ordinary sense, but a promotional 
conservational one. It made regulation, including 
regulation, a matter of contract rather than the exe 
of an inherent governmental control. 

0 Cong. Rec. Vol. 58, Pt. 5, 06th Cong., 1st Sess., p. 1048. 
to cf. Hearings before the Committee on Water Power, House of Represen¬ 
tatives, 65th Cong., 2nd Sess. (1918), pp. 29-30, 102-3; also the statement of 
Mr. Ferris, sponsor of the bill in the House, in Cong. Rec. Vol. 58, Pt. 2, 6<j>th 
Cong., 1st Sess., p. 1939: 

“What I do say is to give the lessee a fair well-understood contract 
preserving the rights of the people, making certain the rights of capital 
that is invested in it and above all, make it certain to get the property 
back at the end of the term.” 
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In addition to the contractual benefits available to 
licensees under the Water Power Act, licensees have also 
to accept unique obligations. For example, the ordinary 
public utility is not subject, by contract, to the acquisition 
of its property by the United States (Section 14), to 
requirements to provide free navigation facilities (Sec¬ 
tion 11), to payment of administration charges (Section 
10(e)), to expropriation of earnings if excessive (Section 
10(e)), or to limitation on free enjoyment of earnings 
through creation of amortization reserves (Section 
10(d)). All of these obligations which a licensee must 
assume serve to emphasize the unique contractual charac¬ 
ter of Governmental regulation of licensees which differs 
entirely from the character of control normally exercised 
by regulatory authorities over public utility companies. 

It was, furthermore, the intent of Congress that this 
unique status of licensees should be preserved and main¬ 
tained. For this reason it was provided in Section 6 of 
the Water Power Act that acceptance of the terms and 
conditions of the act should be prerequisites to the issu¬ 
ance of a license and, conversely, it was provided in Sec¬ 
tion 28 that, although the right to amend the act was 
reserved, no such alteration or amendment should affect 
any license theretofore issued. Significantly, when the 
national policy with respect to the rendering of electric 
services was reexamined in 1935, no change of any im¬ 
portance was made as to the status of licensees and all the 
original provisions relating to the manner of operation, 
and the contractual rights and obligations assumed by 
licensees, remained intact. 

The purpose of Congress, in enacting the Water Power 
Act, was, wherever possible, to leave the matter of rate 
regulation to the control of the states. 11 As a safeguard, 

11 cf. Hearings before the Committee on Water Power, House of Represen¬ 
tatives, 65th Cong., 2nd Sess. (1918) pp. 99-100. 
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however, authority to regulate the rates of licensees wp.s 
contractually conferred upon the Federal Power Commis¬ 
sion. In the case of licensees operating wholly within o^e 
state, it was made a condition of the license contract tliat 
the licensee accept Federal regulation (and thus imposi¬ 
tion, by contract, of Federal controls beyond the purview 
of the Constitution), should the state fail to set up the 
necessary regulatory machinery (Section 19). In the case 
of licensees operating in several states, the contract called 
for Federal regulation only in the event that the states 
concerned should be unable to agree (Section 20). In both 
cases exercise of Federal authority, via the Federal Pow^r 
Commission, was limited and conditional, and this limiia- 
tion and condition became, under the Water Power Abt, 
and the Act, re-enacting it, a part of the contractual rela¬ 
tionship between all licensees and the Government. 12 

The rate-making provisions of Sections 19 and 20 aJre 
essentially as much a part of the structural scheme of tke 
Act as a whole as are any other major provisions, such ^s, 
for example, the provision permitting the Government to 
take over the project upon the expiration of the license 
period (Section 14). Manifestly, this is necessarily ^o 
since an investor would obviously wish to know the extent 
to which the earnings of a project might be subject to reg¬ 
ulation prior to entering upon the risk. ! 

The suggestion that, with the enactment of Part ifl, 
Congress intended to eliminate the entire statutory pur¬ 
pose of Part I, by making licensees also subject to reg¬ 
ulation by the Commission as an ordinary incident bf 

government control and not exclusively and uniquely by 

- 

12 Hearings before the Committee on Water Power, House of Representa¬ 
tives, 65th Cong., 2nd Sess. (1918), pp. 66-67, 99-102; Senate Report No. 1^0. 
66th Cong., 1st Sess., pp. 8-9. 
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contract, is whollv inconsistent with the re-enactment of 
Part I. If Congress had intended, by enacting Part II, to 
subject all future licensed hydroelectric projects to regu¬ 
lation by the Federal Power Commission in the ordinary 
sense, it seems evident that it would have repealed the 
major provisions of Part I, which provide for the rate 
regulation of licensees as a contractual obligation, rather 
than to reenact the identical terms. Specifically, it seems 
evident that had Congress intended to remove from the 
orbit of state control licensees engaged in interstate oper¬ 
ations it would have repealed Section 20, which provides 
for just such state control and limits the exercise of the 
Federal Power Commission’s authoritv to instances where 
there is no maehinerv established bv the states or the 
states are unable to agree. Safe Harbor Water Power 
Corporation v. Federal Power Commission, 3 Cir., 124 F. 
(2d) 800, cert. den. 316 TJ. S. 663. 

The fact of the reenactment of the Water Power Act 
as Part I of the 1935 Act is unmistakably an expression 
of the intention of Congress that the status of licensees 
should remain unchanged. Accordingly, it is an expres¬ 
sion that the jurisdiction of the Federal Power Commis¬ 
sion over the rates of licensees shall be limited as in Sec¬ 
tions 19 and 20 prescribed. 

Legislative History of Part II 

The primary purpose of Part II of the Act was to 
provide for the regulation of certain public utilities 
engaged in interstate operations of the kind that had been 
declared in Public Utility Commission v. Attleboro Steam 
& Electric Co., 273 IT. S. 83, to be beyond the regulatory 
authority of the states. It was not intended to encroach 
in any way upon the lawful authority of the states then 
being exercised. This is evident from the declaration of 





purpose contained in Section 201(a) which avers that 
Part II of the present Act is intended “to extend ohly 
to those matters which are not subject to regulation by 
the States”. It is established also by the statements of 
the sponsors and proponents of the bill during the course 
of its enactment. 

For example, Commissioner Seavey of the Federal 
Power Commission, who appeared as the Commission’s 
spokesman in support of the bill before the Congressional 
Committee, stated on one occasion: I 

I 

“The new Title II of the Act is designed to secure 
coordination on a major scale of the nation’s power 
resources and to fill the gap in the present sta|te 
regulation of electric utilities. It is conceived 
entirely as a supplement to and not a substitute for 
state regulation.” 13 

Unless one is to ignore the constant reiteration of tjie 
same views as those expressed by Commissioner Seavey, 
occurring throughout the debates and Congressional 
reports, 14 it is impossible to conclude that Congress in¬ 
tended the regulatory provisions of Part II to apply to 
licensees. As heretofore indicated regulatory control pf 
the rates of licensees has been conferred in Part I of the 
Act upon the states concerned (Safe Harbor Water Powder 
Corporation v. Federal Power Commission, 124 F. 2d SOjO, 
cert. den. 316 U. S. 663). There is, therefore, no “gajj” 
of the type which Commissioner Seavey indicated thjat 

13 Hearings on H.R. 5423 before the House of Representatives Committee 
on Interstate and Foreign Commerce, 74th Cong., 1st Sess., Pt. 1, p. 384. Quoted 
in Connecticut Light and Power Co. v. Federal Power Commission, 324 U. jS. 
515, 525, 65 S. Ct. 749 and in Jersey Central Light and Power Co. v. Federal 
Power Commission, 129 F. 2d 183, 193. 

14 cf. H.R. Report No. 1318, 74th Cong., 1st Sess., p. 8; S.R. 621, 74th Confe., 
1st Sess., pp. 17, 18, 48; see also hearings before the Committee on Interstate aftd 
Foreign Commerce, House of Representatives, 74th Cong., 1st Sess. on H.jR. 
No. 5423; Dr. Walter N. Splawn, p. 96; Commissioner Seavey, p. 386; Dozijer 
DeVane, Solicitor for the Federal Power Commission, pp. 497-8, 518, 529, 547- 
548, 549, 551. 
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Part II was intended to fill. Furthermore, the suggestion 
that rates of licensees, concededly subject to the limited 
rate-making authority of the Commission under Part I, 
are also to be regulated by the Commission under Part 
II would, contrary to the averments of Commissioner 
Seavey, impose regulation not supplemental to, but in 
substitution for, state regulation and, as such, would be 
contrary to the expressed Congressional purpose. 

Judicial recognition that licensees may 
be regulated only under Part I 

This Court has had prior occasion to consider the 
distinction between the Commission’s authority to regu¬ 
late licensees as contrasted with the Commission’s au¬ 
thority to regulate public utilities. This Court has 
unequivocably indicated its views that the Commission’s 
regulatory authority under Parts I and II of the Act 
are entirely independent. In discussing this question 
in Alabama Power Company v. Federal Power Commis¬ 
sion, 63 A.D.C. 132, 128 F. 2d 280, supra, this Court 
expressly recognized that different regulatory standards 
are applicable to licensees from those applicable to public 
utilities. It said (p. 293): 

* * And the Power Commission, in making 
valuations for purposes of rate regulation of public 
utilities—not its licensees—is governed, also, by a 
different formula than when it makes valuations 
of the property of a licensee. The formula for 
valuation of properties of licensees, for rate-making 
purposes, is contained in the provisions of sections 
of the 1920 Act, which were incorporated into Part 
I of the Federal Power Act of 1935. # * •” 

In the Alabama Power Company case the subject of 
consideration by this Court was the actual legitimate 
original cost of a licensed project and, since the proceed- 
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ing had initially been brought by the Commission unjler 
Part I of the Act, the jurisdictional question was hot 
directly involved. Nevertheless the language of tfcds 
Court clearly supports the position we now assert by 
recognizing that the regulatory systems of the two Parts 
of the Act are complete and independent and that only 
those of Part I are applicable to licensees. | \ 

I f 

Irreconcilability between Parts I and II of the Act I 

Any doubts that might still exist as to the applicability 
of the regulatory provisions of Part II of the Act jto 
licensees must be dispelled by the apparent irreconcil¬ 
ability of the rate-making provisions of Parts I and II. 

The rate-making provisions of Part I are contained jin 
Sections 19 and 20. Section 19 requires that it shall be a 
condition of every license that the licensee agree to abide 
by such regulation of rates and charges as may from thhe 
to time be prescribed by the duly constituted agency pf 
the state in which service is rendered. Section 19 further 
provides that in the case of a development within a state 
which has not authorized or empowered a commission pr 
other agency to provide for regulation of rates and 
charges, the licensee shall agree, as a condition to thje 
license, that jurisdiction be conferred upon the Federal 
Power Commission to undertake the regulation of rates. 
In this instance the license contract imposes Federall 
regulation when it would normally be beyond the powejr 
of the United States. j 

Section 20 deals with the rates and charges of licensees 
engaged in interstate operations. It confers upon th^ 
Federal Power Commission jurisdiction to regulate and 
control so much of the services rendered and of the rates 
and charges of payment therefor as constitute interstate 
or foreign commerce, but only if (1) any of the states 
directly concerned has not provided a commission witl^ 
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regulatory authority or (2) the states are unable to agree 
on such rates and charges. It thus authorizes the making 
of interstate compacts to provide for rate regulation by 
the states in a sphere where they normally might not be 
able to operate. 

The rate-making provisions of Part II of the Act are 
found in Sections 205(a) and 206(a). They provide in 
general terms that the Commission may require rates and 
charges of “public utilities”, subject to the jurisdiction of 
the Commission, to be just and reasonable. Since Section 
201(a) of the Act specifically recites that the Federal 
regulation provided in Part II shall extend only to those 
matters -which are not subject to regulation by the states, 
no reference is made in Sections 205 and 206 to rate regu¬ 
lation by the states as is the case in Sections 19 and 20. 

It is evident that the plain statutory language making 
the Commission’s jurisdiction to regulate the rates of 
licensees conditional upon the failure of the states to pro¬ 
vide regulatory machinery or upon the inability of such 
states to agree on regulation is inconsistent with the plain 
blanket jurisdiction of the Commission under Part II. It 
has previously been held that in a Part I proceeding 
brought under Section 20 of the Act a finding that the 
states concerned have been unable to agree is essential 
to the exercise of the Commission’s jurisdiction. Safe 
Harbor Water Power Corporation v. Federal Power Com¬ 
mission, 124 F. 2d 800, supra. The necessity for such a 
finding becomes meaningless if it should be held that the 
Commission has the authority in any event to regulate the 
rates of the licensee under Part II. 

If the limitations upon the Commission’s regulatory 
authority contained in Sections 19 and 20 are to be given 
any weight at all, it is apparent that the provisions of 
Part II cannot be read as applicable to licensees. The 
opposite conclusion could lead only to dual regulation, 
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both by agreement between the state commissions and in¬ 
dependently by the Federal Power Commission. It i is 
obvious that effective rate regulation requires the exercise 
of but a single control and it must be assumed that simtil- 
taneous, but separate, regulation by t\vo authorities was 
not within the intent of Congress. 

The Court of Appeals for the Third Circuit, in ttie 
second Safe Harbor case, reached an opposite conclusion 
from that which we urge here. It attempted to solve t}ie 
irreconcilability of Parts I and II by excising from Sec¬ 
tion 20 of the Act the reference to the net investment rate 
base defined in Section 3(13). Safe Harbor Water Powder 
Corporation v. Federal Power Commission, 179 F. 2d 17j9, 
cert. den. 339 U. S. 957. j 

Reading the provision of Section 20 without the rejf- 
erence to the net investment rate base, the court found 
the formula for rate regulation to be so similar to that 
prescribed by Section 206 that any distinction was merely 
academic. Accordingly, inasmuch as the court there con¬ 
cluded that the Commission had properly found that tlie 
states concerned had been unable to agree, the couft 
found that the Commission was authorized to proceed 
under either Part. i 

Section 3(13), which is discussed below under Point IEf, 
provides that in determining the net investment of ia 
licensee in a project, accrued depreciation shall bie 
deducted from original cost only to the extent that it hag 
been accumulated out of earnings in excess of a fair return. 
There is no reference to the application of a net invest¬ 
ment base in rate proceedings under Part II of the 
Act, but Section 20 of the Act provides in part: 

“In any valuation of the property of any license^ 
hereunder for purposes of rate-making, no valu^ 
shall be claimed by the licensee or allowed by thi 
commission for any project or projects undeij 
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license in excess of the value or values prescribed 
in section 14 hereunder for the purposes of pur¬ 
chase by the United States, * * *” 

The “value or values” prescribed in Section 14 is the 
“net investment” as defined in Section 3(13), unless such 
net investment exceeds the fair value of the property. 

As the Court of Appeals for the Third Circuit recog¬ 
nized, its conclusion that Part I of the Act does not 
require the application of a “net investment” rate base 
is at variance with the views expressed by this Court in 
the Alabama Power Company case, supra, as indicated in 
the language quoted previously. It is also inconsistent 
with the views of the Court of Appeals for the Second Cir¬ 
cuit in Niagara Falls Power Company v. Federal Power 
Commission, supra. 

In the Niagara Falls ease Judge Learned Hand, in dis¬ 
cussing the regulation of licensees, stated that “net in¬ 
vestment” is “the base upon which its rates are to be 
calculated if it ever engages in interstate or foreign 
commerce. Section 20, 16 U.S.C.A. Section 813.” and that 
“ * * # that definition appears throughout the Act when¬ 
ever ‘net investment’ or ‘original cost’ appears.” 

Finally, it is abundantly clear from the legislative 
history that it was intended that net investment should 
be the standard for valuation in all cases unless the “fair 
value” should be lower. 

We have illustrated above that it was recognized that 
in order to encourage private investment it was essential 
that the license contract should specify with certainty all 
the terms which might affect the investment. It was for 
this precise reason that the net investment definition was 
introduced. This is particularly illustrated by the follow¬ 
ing quotation 13 from Secretary of Agriculture Houston, 


is Page 701. 
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testifying before the Committee on Water Power of the 
House of Representatives, 65th Congress, 2nd Session: 

“There is one thought I should like to presen}; in 
closing, which I think the committee might consider 
in deciding whether ‘net investment’ would be 
clearer than ‘fair value,’ corrected, as I suggested, 
as to the setting aside of amortization reserves. It 
is this: ‘Net investment’ would furnish a certain 
basis for the Commission in establishing rates, 
which the ‘fair value’ does not. You -would have a 
debate each time what was meant by ‘fair value’ 
and haggle over it. I would merely like to lekve 
the thought with the committee as to this possible 
value of the use of the term ‘net investment’} as 
defined and as amended as I suggested.” (Italics 
supplied.) 

Obviously, net investment was intended to be used 8.s a 
base for all purposes affecting licensees because it was 
deemed to be more certain. Obviously, too, it was intended 
to be the base for rate-making purposes as well as others, 
as appears from the following statement of Mr. E^ch, 
one of the sponsors and draftsmen of the bill during the 
debate on the conference report 10 : } 

I 

“* * * Another change made by the conferees 

was in reference to the basis for rate making. In 
the House bill the basis for rate making was practi¬ 
cally the net investment, but there w-as some dojibt 
expressed by the Senate conferees that the terlns 
used would not authorize the commission to allow- 
to the licensee the cost for the construction of locks, 
aids to navigation, or other capital expenditures. 
Personally, I believe that the net-investment defi¬ 
nition covered the matter, but to remove all doubt 
we provide that for the purpose of rate making the 
commission shall take in account the cost to the 

16 Cong. Rcc., 65 Cong., 3d Sess., Vol. 57, Part V, p. 4638. 
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licensee of the construction of lock or locks, aids to 
navigation, or capital expenditures.” (Italics sup¬ 
plied. ) 

Finally, it is to be noted that the effort of the court 
in the second Safe Harbor case to reconcile the inconsis¬ 
tency between the regulatory provisions of Parts I and II 
of the Act is apparent rather than real. The Commission’s 
regulatory authority in both Sections 19 and 20 is condi¬ 
tional. In the first instance the authority is conferred by 
Part I on the states. Thus there still exists the irrecon¬ 
cilable conflict between state and Federal control. Sec¬ 
tion 20 of the Act confers rate-making authority upon 
the Commission only if the states are unable to agree, 
whereas under Part II the Commission has such authority 
over the interstate wholesale rates of public utilities irre¬ 
spective of the attitudes of the states concerned. To hold, 
therefore, that the provisions of Part II are applicable to 
licensees necessarily requires the conclusion that Congress 
in Part II intended to repeal the provisions of Part I 
vesting primary rate jurisdiction over licensees in the 
state commissions. 

The Commission, in the second Safe Harbor proceed¬ 
ing, suggested that the admitted conflict between the two 
Parts should be resolved by a determination that Part II 
was intended to repeal by implication the limitation upon 
the Federal authority contained in Part I. This contention 
was quite properly, we believe, rejected by the Court of 
Appeals for the Third Circuit. It is axiomatic that re¬ 
peals by implication are unfavored (United States v. Jack- 
son, 302 U. S. 628, 631). Furthermore, such a conclusion 
contravenes the determination of policy in Section 201(a) 
that Part II was not intended to extend the Federal power 
to matters within the control of the states. 

It is submitted, in conclusion, that the decision in the 
second Safe Harbor case is based upon an erroneous 
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premise as to the applicability of the “net investment” 
rate base in Section 20 proceedings, and that the result 
is to oust the states by judicial decision from r^.te- 
making authority clearly conferred by Congress. 

The question of inability of the states to agree 


In order to provide an ostensible basis for its asser¬ 
tion of jurisdiction under Part I, the Commission in 
Finding 21 of the January 5, 1949 order has determined 
that the states directly concerned, Pennsylvania and Mary¬ 
land, are unable to agree through their properly consti¬ 
tuted authorities on Penn Water’s rates and chaijges 
within the meaning of Section 20 (Pet. App. 183-4). 

In support of this finding the Commission’s opinion 
recites that “the record shows that the Commission^ of 
both States actively intervened, and during the course of 
such participation and in the briefs of their respective 
counsel, clearly demonstrated that their positions are 
irreconcilable and that they are ‘unable to agree’ ” (Pet. 
App. 58). | 

It is submitted that the Commission’s Finding 21[ is 
wholly unsupported by evidence of record and that the 
statement of the Commission on its face is unsupporta|ble 
since it allegedly relies upon the actions of the two st^te 
commissions long after the Commission had asserted 
jurisdiction over Penn Water’s rates by the issuance of 
its hearing order on September 1, 1944. Inability of 
the states to agree is made a condition precedent to jthe 
exercise of the Commission’s jurisdiction by the plain 
terms of Section 20 of the Act. It is thus a jurisdictional 
fact which may not be established by a mere unsupported 
finding. j 

In accordance with statutory direction (Section 313) 
as well as long established principles of law, the Comnjis- 
sion’s findings must be supported by substantial evidence. 
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By “substantial evidence” is meant such evidence as will 
furnish an unassailable basis of facts from which the fact 
at issue can reasonably be inferred. The test is not satis¬ 
fied by evidence which is conjectural or speculative or 
based upon a course of conduct after the event. Consoli¬ 
dated Edison Co. v. National Labor Relations Board, 305 
U. S. 197, 229; Appalachian Electric Poicer Co. v. National 
Labor Relations Board, 4 Circ., 93 F. 2d 985, 989. 

It is indicated in the record that the representatives 
of the Pennsylvania Public Utility Commission have 
at all times asserted a willingness to engage in coopera¬ 
tive regulation with representatives of the Maryland Com¬ 
mission (Jt. App. 427-29, 431-32). Such statements mani¬ 
festly controvert a finding that the states are unable to 
agree. Furthermore, the only evidence in the record as 
to the attitude of the Maryland Commission, at the time 
the hearing order was issued, is a letter received by the 
Federal Power Commission on August 31, 1944, one day 
before issuance of the hearing order, which far from indi¬ 
cating an inability to agree with the State of Pennsylvania 
recited in part “while the state commissions are ready to 
engage in cooperative regulation and the opinion of the 
Circuit Court [i. e., in the first Safe Harbor case] indi¬ 
cates state jurisdiction, * * * we understand that the 

Federal Power Commission is prepared to pursue the 
matter to a conclusion in much less time than probably 
would be required by state action” (Jt. App. 437, 4623). 

It is thus apparent that the only inference that can be 
drawn is that the States of Pennsylvania and Maryland 
would have been able to agree had any attempt at agree¬ 
ment been made. The failure of the State of Maryland 
to make any such attempt at agreement was predicated 
allegedly on the interests of expediency. It seems evident 
that the Congressional intent that the interstate rates of 
licensees should be regulated in the first instance by the 
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states concerned should not be defeated by a mere failure 
of one of the states to engage in cooperative proceedings. 
The statute makes the jurisdiction of the Federal PoWer 
Commission dependent upon an inability to agree, notj a 
mere failure to regulate. Inability to agree can only be 
established by evidence of an unsuccessful effort. Th^re 
is no such evidence here. 


Conclusion. 

The Commission’s sole regulatory authority over the 
rates of Penn Water, a licensee, is under Part I of the 
Federal Power Act and is derived from the provisions |of 
Section 20 of the Act. Since such authority is dependent 
upon a showing that the states concerned, Pennsylvania 
and Maryland, have been unable to agree on cooperative 
regulation and the record contains no evidence of tihe 
existence of any such inability to agree, this proceeding 
must be dismissed for want of statutory jurisdiction in 
the Federal Power Commission. 


POINT II 

The Commission lacks jurisdiction to regulate Penn 
Water’s sales to the Pennsylvania customers. j 

As indicated in Point I above, it is our position thht 
such regulatory authority as the Commission may have 
over “licensees”, under Part I of the Act, and ovpr 
“public utilities” under Part II of the Act is mutually 
exclusive. Since Penn Water is to be treated as a 
licensee, we contend that the Commission is without 
any jurisdiction whatever over Penn Water as a public 
utility irrespective of the nature of its operations <f>r 
the character of its facilities. Assuming arguendo , how¬ 
ever, that Part II of the Act is intended to be applicable 
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to licensees which might also be classified as public 
utilities as that term is defined in Part II, the Com¬ 
mission’s regulatory authority must, nevertheless, be 
limited to the regulation of such activities as are included 
within the scope of the statutory direction. 

Section 201(e) of the Act defines the term “public 
utility” to mean any person owming or operating facilities 
subject to the jurisdiction of the Commission under 
Part II. Such facilities are further defined in Section 
201(b) to include facilities for the transmission of electric 
energy in interstate commerce and for the sale of elec¬ 
tric energy at wholesale in interstate commerce. 

Penn Water and Transmission Company own two 
220 kv transmission lines which are used for the delivery 
of energy to Baltimore Company pursuant to the Basic 
Contract and the Safe Harbor contract, and for the 
delivery of backfeed from Baltimore Company to Penn 
Water upon Penn Water’s request (Pet. App. 45, 178-180; 
Jt. App. 504-506, 4153, 4562-64, 4570-71, 4585, 4607, 4620). 
Since the energy flowing from Pennsylvania to Maryland 
has been generated at Holtwood or Safe Harbor and the 
backfeed flowing from Maryland to Pennsylvania has been 
generated at Baltimore Company plants or in Washington, 
it is undisputed that the transaction involves transmis¬ 
sion in interstate commerce (Jt. App. 479, 481-2). It is 
also undisputed that the sale of electric services by Penn 
Water to Baltimore Company and the sale of backfeed 
by Baltimore Company to Penn Water are sales at whole¬ 
sale in interstate commerce. Penn Water, were it not a 
licensee, would thus be, and Baltimore Company is, a pub¬ 
lic utility subject to such regulatory jurisdiction as the 
Commission may properly exercise under Part II of the 
Act. 

The Commission errs, however, in the assumption 
that Part II of the Act authorizes it to regulate all of 
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Penn Water’s rates and charges. The extent of the Com¬ 
mission’s rate making authority under Part II is defined 
in Section 205(a), which declares rates that are not 3 just 
and reasonable to be unlawful, and in Section 206(a), 
which authorizes the Commission to determine and fix 
just and reasonable rates. Both sections, however, liijnit 
the authority of the Commission to rates and charges 
made for the transmission and sale of electric energy 
subject to the jurisdiction of the Commission. It is, 
therefore, evident that even if Part II were applicable 
to Penn Water, the Commission could regulate only sijich 

I 

rates and charges as Penn Water made for the trans¬ 
mission of electric energy in interstate commerce or for 
the sale of such energy at wholesale in interstate 
commerce. 

The sales made by Penn Water to PP&L, PE afid 

ME are concededly sales at wholesale (Jt. App. 32), but 

they are not sales in interstate commerce since they qre 

consummated entirely within the State of Pennsylvania. 

Nor is there anv transmission in interstate commence 

* 

involved since the transmission facilities used for the 
delivery of such energy run from Penn Water’s Holtwojod 
"lant, and from the Safe Harbor plant, in Pennsylvania, 
to the points of delivery which are also in Pennsylvania 
(.Jt. App. 1897-98, 1904-05, 1912-14, 1931, 3639-48, 3655-$l, 
3678-82, 4153, 4663-64, 4675-79). These intrastate trans¬ 
actions are not subject to regulation by the Federal Pov^er 
Commission but only by the Pennsylvania Public Utility 
Commission which, as heretofore noted, has instituted pro¬ 
ceedings with respect thereto and has prescribed tem¬ 
porary rates therefor (Pet. App. 341-63; Jt. App. 427410, 
433-34). 

The Commission argues that because some of the 
energy sold by Penn Water to the Pennsylvania customejrs 
has been generated in Maryland, all Penn Water salbs 
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to the Pennsylvania customers are subject to the Commis¬ 
sion’s jurisdiction (Pet. App. 51-52, 54-55, 183; Jt. App. 
436). While it is apparent from the record that backfeed 
acquired from the Baltimore Company is, from time to 
time, used by Penn Water in connection with the per¬ 
formance of the contractual commitments to the Pennsyl¬ 
vania customers, the sale of the backfeed at wholesale in 
interstate commerce culminates upon delivery to Penn 
Water, and the subsequent sale by Penn Water in Penn¬ 
sylvania of electric services is clearly intrastate (Jt. 
App. 83-84, 655-56, 1906-12, 2100-03). The fact that the 
source of energy used in connection 'with the sale may 
be out of state does not alter the purely local character 
of the sale. Connecticut Light <& Power Company v. Fed¬ 
eral Power Commission, 324 U. S. 515. 

The Supreme Court has not as yet undertaken to 
determine the precise point at which the transmission of 
energy from state to state ceases to be a transaction in 
interstate commerce. The cases in both the gas and elec¬ 
tric fields, however, are perfectly clear that irrespective 
of the source of the commodity, the local disposition 
thereof is subject only to local control. Once a product 
has completed its interstate shipment and reached the 
hands of the purchaser for ultimate disposition, the dis¬ 
position by the purchaser, whether at wholesale or retail, 
of the product within a state is not a continuance of a 
transaction in interstate commerce. 

In the case of Penn Water, the sale of the backfeed to 
it by Baltimore Company is consummated upon receipt. 
Penn Water does not re-sell the backfeed to the Penn¬ 
sylvania customers. It sells them electric services. It 
supplies transformer service, voltage control and a 
co-mingling with energy generated at Holtwood and Safe 
Harbor (Jt. App. 553-54, 655-56, 905-06, 1907-08, 2152-53). 
These sales of co-mingled services are sales consummated 
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entirely within Pennsylvania and are not sales in inter¬ 
state commerce. The fact that they are sales at wholesale 
is immaterial since the sales are intrastate. 

In any event, Penn Water under its contracts with 
the Pennsylvania wholesale customers, supplies mc|re 
than firm energy (Jt. App. 39-40, 1984-85, 2166-67). Pe^in 
Water furnishes special facilities, capacity, firm and inter¬ 
change energy, among other electric services (Jt. Ajj>p. 
40-44, 83, 468, 1899-1900, 1954-55, 3641-45, 3648, 3650-52, 
3655-59, 3661, 3678-84, 3696-97, 3702, 4152). Even if it 
should be assumed that the co-mingling of Maryland gen¬ 
erated backfeed lends an interstate aspect to the sale |of 
some firm energy, there is no justification for the Coin- 
mission’s asserted authority to regulate Penn Water’s 
rates and charges for all the services it renders, pursuant 
to contracts, to the Pennsylvania wholesale customers. 
The available dependable capacity supplied is dependent 
upon use of Pennsylvania facilities (Jt. App. 1945-46, 
1948-49, 2152-53, 2160-61, 2412-13, 2420-21). The special 
facilities, too, are located entirely within Pennsylvania 
(Jt. App. 43-44, 543-44, 1912-13, 4153). These servicjes 
are therefore unquestionably of an intrastate character. 
To suggest, as the Commission does, that the inclusion of 
the relatively small amount of Maryland generated bacjk- 
feed included among all the services rendered by Peijm 
Water to the Pennsylvania wholesale customers gives the 
Commission jurisdiction to regulate Penn Water’s rat4s 
and charges for all such services, is clearly unsupportable 
(Jt. App. 1906-16, 1946, 2097-2102, 2140, 4154-57). j 

The Commission’s position, moreover, is in direct 
conflict with the purpose of Part II of the Act which wa^, 
as we have heretofore indicated, to provide for federal 
regulation of transactions beyond the scope of state powef. 
We repeat again the policy declaration of Section 201 (^) 
to the effect that federal regulation shall “ extend only tjo 



those matters which are not subject to regulation by the 
States”. The sales to the Pennsylvania wholesale cus¬ 
tomers are subject to regulation by the State of Pennsyl¬ 
vania and have been regulated by the Pennsylvania Com¬ 
mission (Pet. App. 341-363; Jt. App. 427-36). They are 
not subject to additional Federal regulation because the 
interstate transmission and sale, over which the states 
have no control, has been consummated. 

Mr. Justice Jackson summarized the purpose of Part 
II of the Act in the course of his majority opinion in 
Jersey Central Power and Light Company v. Federal 
Power Commission, 319 U. S. 61. He pointed out that 
the primary purpose of Part II was to insure Federal 
control over interstate transactions so that state control 
over intrastate transactions might be effective. By reason 
of the decision in the Attleboro case, a regulatory gap 
was exposed which forestalled appropriate state regula¬ 
tion because the theretofore unregulated interstate sale 
of electric energy had affected the wholesale price to the 
customer and any state regulation of the customers’ sub¬ 
sequent disposition of such energy must necessarily reflect 
the wholesale price paid. Part II of the Act, therefore, 
undertook to insure reasonable rates for the interstate 
wholesale transaction so that local regulation of the sub¬ 
sequent intrasate transactions could be truly effective. 
Mr. Justice Jackson said (p. 71) “ * * * The'purpose 
of this act was primarily to regulate the rates and charges 
of the interstate energy. If intervening companies might 
purchase from producers in the state of production, free 
of federal control, cost would be fixed prior to the inci¬ 
dence of federal regulation and federal rate control would 
be substantially impaired, if not rendered futile.” 

The backfeed which Penn Water purchases from 
Baltimore Company in the state of production, Mary- 
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land, and transmits to Pennsylvania is a sale subject to 
Federal control. The incidence of Federal control has, 
therefore, occurred prior to the co-mingling of the backfjeed 
with Pennsylvania-generated services and subsequent Sale 
to the Pennsylvania customers. The regulation of ithe 
Pennsylvania sale is, therefore, of interest only to the 
Pennsylvania Public Utility Commission (Jt. App. 
427-36). ' 

The Commission seems to argue that because P^nn 
Water and Transmission Company own facilities which 
would be subject to its jurisdiction were Part II held 
to be applicable, it necessarily follows that the Commis¬ 
sion has jurisdiction over all of Penn Water’s activities. 
It is unnecessary to argue here whether or not the owner¬ 
ship of such facilities would give the Commission siiich 
jurisdiction over Penn Water in accounting matters as 
was the case of The East Ohio Gas Company v. Federal 
Power Commission, 338 U. S. 464, or as to the sale of 
securities as in Jersey Central Power & Light Compdny 
v. Federal Power Commission, supra. We are here deal¬ 
ing with sales as to which the Commission’s power | is 
limited. Section 201(b) of the Act defines the Comnps- 
sion’s authority to regulate only sales of electric enerjgy 
at wholesale in interstate commerce. It further prov^es 
that such authority “shall not apply to any other sale of 
electric energy. ’ ’ 

Penn Water’s sales to the Pennsylvania customers alre 
not sales of electric energy in interstate commerce. Th^y 
are, therefore, not sales subject to the rate-making 
authority of the Commission as set forth in Sections 
205(a) and 206(a). We submit that even though it |be 
assumed that Penn Water is subject to regulation as a 
“public utility” under Part II, the Commission, in this 
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proceeding, has exceeded its authority in failing to segre¬ 
gate Penn Water’s intrastate activities from its activities 
in interstate commerce. 


POINT III 

The rate base used by the Commission in its deter¬ 
mination is not in accordance with the requirements 
of the Act. 

We have heretofore demonstrated in Point I that in 
rate proceedings brought by the Commission under Section 
20 of the Act, the rate base to be applied is either “net 
investment” as that term is defined in Section 3(13) of 
the Act, or fair value, whichever is the lower {supra, 
pp. 55-57). The Commission attempts to pay lip service 
to this requirement in its Finding 30 (Pet. App. 186) that 
the average gross investment, less the average reserve 
for depreciation, plus an allowance for working capital 
reflects the actual legitimate net investment in Penn 
Water’s and Transmission Company’s electric plant in 
service (Pet. App. 186). The finding, however, ignores 
the statutory definition set forth in Section 3(13). 

In the language of Section 3(13) 

“ ‘net investment’ in a project means the actual 
legitimate original cost thereof * * * pi us 
similar costs of additions thereto and betterments 
thereof, minus the sum of the following items prop¬ 
erly allocated thereto, if and to the extent that such 
items have been accumulated during the period of 
the license from earnings in excess of a fair 
return on such investment: * * * (b) aggregate 
credit balances of current depreciation accounts” 
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The quoted language is completely free from ambiguity 
and leaves no room for doubt that in determining a pet 
investment rate base, depreciation is deductible only | to 
the extent that it has been accumulated during the period 
of the license out of earnings in excess of a fair return. 
The Commission here, however, has made no supportable 
finding that the accrued depreciation required to be 
recorded on Penn Water’s books has been accumulated but 
of earnings in excess of a fair return, and there is no evi¬ 
dence of record which would support such a finding eyen 
if it were expressed. 

This issue was raised in the second Safe Harbor cafse 
but was not there resolved, by reason of the court’s conclu¬ 
sion that there is no absolute statutory requirement ior 
the application of a net investment base in Section 20 
proceedings. There, the Commission took the position 

I 

that depreciation is to be deemed to have been aceunlu- 
lated out of earnings in excess of a fair return if the 
earnings prior to deduction of depreciation expense pro¬ 
vide a fair return. This position is at variance wi^h 
accepted accounting practice and with the Commission’s 
own Uniform System of Accounts which recognizes that 
depreciation expense is an operating revenue deduction 
no different from other operating expenses, taxes or any 
other costs of operation (Jt. App. 1627, 1636). That the 
accepted treatment of annual depreciation expense in pub¬ 
lic utility rate making proceedings is to regard it as a 
deduction from gross revenues as a cost of service has 
been recognized by the courts since the decision of tljie 
United States Supreme Court in Knoxville v. Knoxville 


Water Company, 212 U. S. 1, 13, 14. 

In the interest of clarity we offer a mathematical 
example to illustrate what we believe to be the funda¬ 
mental misconception in the Commission’s approach. 


i 
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Let us assume a project of an original cost of $10,- 
000,000 as to which additions and retirements at the date 
of computation had been exactly offsetting. Let us 
assume further that 6% ($600,000 per year) would be a 
fair return for that project at that time, and finally that 
the project had earned, after proper depreciation expense, 
$600,000 for the year in question, e.g . 

Revenues .. $1,600,000 

Operating Expenses 

(a) General . $800,000 

(b) Depreciation . 200,000 1,000,000 

Net Earnings . $ 600,000 


The amount of $200,000 representing depreciation ex¬ 
pense for the year in question would of course be credited 
to the reserve for depreciation. Since, however, it was not 
accumulated out of earnings in excess of a fair return, 
the $200,000, added to the depreciation reserve, would not 
be deductible in determining net investment under the 
language of Section 3(13). 

On the other hand, if in the hypothetical example, rev¬ 
enues had been $1,800,000 and the net earnings $S00,000, 
or $200,000 in excess of a fair return, so much of the depre¬ 
ciation accrued as represented the excess earnings would 
properly be deductible from original cost in determining 
net investment. Moreover, the $200,000 of excess earn¬ 
ings would be deductible wherever it was found—whether, 
to cite the Act, in (a) unappropriated surplus or (b) 
aggregate credit balances of current depreciation accounts 
or (c) aggregate appropriations of surplus or income held 
in amortization, sinking fund, or similar reserves or 
expended for additions or betterments or used for the 
purposes for which such reserves were created. 
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The Commission, in this proceeding, however, has made 
no supportable finding that the amounts in the depreciation 
reserve placed at $9,001,873 have been accumulated out of 
earnings in excess of a fair return (Pet. App. 177-88). In 
consequence, it has violated the statutory requirement in 
arriving at the alleged net investment. 

The proper statutory formula for determining whether 
any part of the annual depreciation expense charged!to 
the depreciation reserve during the period of the license! is 
derived from earnings in excess of a fair return is to 
deduct from the operating revenues for each year the 
sum of the operating expenses, including depreciation fjor 
that year. If the resulting figure indicates that Pehn 
Water has earned more than a fair return on its rate base 
(i.e. net investment) some part of the depreciation eaijn- 
ings may be deemed to have been derived out of earnings 
in excess of a fair return. To make such determination, 
however, the Commission must first make findings indicat¬ 
ing for each year, (1) operating revenues, (2) operating 
revenue deductions, including depreciation, (3) net earr¬ 
ings, (4) Penn Water’s net investment and (5) what con¬ 
stitutes a fair return for that year. 

The Commission in this proceeding has violated tjie 
Act in arriving at a rate base. In order to warrant the 
deduction of accrued depreciation from original cost 
it is essential that such depreciation should have been accu¬ 
mulated out of earnings in excess of a fair return. ! 

Absent any substantiated finding to such effect, the 
rate base prescribed by the Commission in this proceeding 
is prima facie illegal and the rate order premised therein 
must in consequence be set aside. 


i 
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POINT IV 

The end result of the Commission’s application of 
a 5%% rate of return to a base of depreciated cost 
is, in the case of Penn Water, confiscatory. 

The Commission found that the proper rate base for 
the year 1946, for the purpose of determining whether 
Penn Water’s rates "were just and reasonable, was $24,- 
774,712 and that a fair and reasonable rate of return to 
Penn Water was 514 % which, for the year 1946, would 
have resulted in a return of only $1,300,672 (Pet. App. 
186). The Commission states in its opinion that its con¬ 
clusion as to the rate of return is founded upon “a care¬ 
ful review of the extensive evidence of record” and by 
application of “the principles controlling the determina¬ 
tion of a proper rate for utilities as enunciated by the 
Supreme Court” (Pet. App. 146). We shall show that the 
Commission’s conclusion is both legally and factually 
unsound. 

Although it is true that the Supreme Court has indi¬ 
cated in Federal Power Commission v. Hope Natural Gas 
Co., 320 U. S. 591, that it is the result reached and not the 
method employed by the Commission in rate-making pro¬ 
ceedings w’hich is controlling, the decision was not in¬ 
tended to and, in fact, does not permit the Commission 
arbitrarily to ignore the accepted standards of determin¬ 
ing whether the end result is just and reasonable nor does 
it eliminate the statutory requirement that the Commis¬ 
sion’s findings be supported by substantial evidence. 

Subsequent decisions have indicated that the findings 
of the regulatory body whose orders will be sustained must 
disclose a rational process by which a rate base and a 
rate of return are determined and applied, Colorado Inter- 
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state Gas Co. v. Federal Power Commission, 324 U. S. 581, 
Panhandle Eastern Pipe Line Co. v. Federal Power (jom- 
mission, 324 U. S. 635, 648, or in default thereof, the tase 
will be remanded for further findings. Colorado-Wyorbing 
Gas Co. v. Federal Power Commission, 324 U. S. 626. 

The Supreme Court recognized in the Hope case that 
the fixing of just and reasonable rates involves a balanc¬ 
ing of the investor and consumer interest and that the 
investor has a legitimate concern that the rates be suffi¬ 
cient to provide enough revenue not only for operating 
expenses, but also for the capital cost including service 
on debt and dividends on the stock. In Blue field Water 
Works and Improvement Co. v. Public Service Commis¬ 
sion, 262 U. S. 679, the Supreme Court characterized the 
considerations governing the rate-making process as in¬ 
cluding not only recognition of the risk involved and jthe 
cost of money, but also assurance of parity of treatment 
with other enterprises in the same part of the country 
having corresponding risks and uncertainties. Fina)lly, 
in United Railways and Electric Co. v. West, 280 TJ. S. 
234, the Court stressed the additional requirement that 
rates be sufficient to provide for accumulation of surplus 
after dividends, interest charges, depreciation and other 
operating expenses. Although the Commission has giyen 
lip service to the rate-making standards set by the 
Supreme Court by citing the very three cases referred to 
(Pet. App. 146), it in effect has ignored in its opinion all 
the considerations stressed by the Court and, in addition, 
has based its findings on no evidence whatever. 

Furthermore the Commission has wholly disregarded 

the Congressional intent, evidenced both by the legisla- 

| 

tive history of the Federal Water Power Act of 1920 ^nd 
the Federal Power Act of 1935, to accord to investors in 


I 
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licensed projects especially generous treatment and has 
applied its specified rate of return to a rate base that, in 
the case of Penn Water, whether or not Part II jurisdic¬ 
tion also obtains, is patently inequitable and unsound. 

The risks involved 

The Commission has stated that Penn Water is * 4 very 
little subject to even the ordinary risks of an electric 
operating utility” because of its power contracts, prin¬ 
cipally the contract with Baltimore Company, which the 
Commission asserts assures Penn Water of a “stabilized 
income” and because it is “in a very favorable financial 
position” (Pet. App. 147). Actually Penn Water is sub¬ 
ject to far more risks than the average public utility 
company, and the Baltimore contract is a restrictive vise 
from which Penn Water is presently struggling to extri¬ 
cate itself (Pet. App. 7-8). 

In the first place, Penn Water’s principal investment 
for the production of the commodity it markets, the 
Holtwood hydroelectric plant, is located on the Sus¬ 
quehanna River, a river of widely fluctuating flow and 
subject to severe freezing and ice conditions. Likewise, 
the unpredictability of floods present a constant hazard 
(Jt. App. 23, 24, 1949). In 1936, vital portions of its 
hydro and steam plants were flooded, forcing them to be 
shut down (Jt. App. 1932). 

Another risk, more or less peculiar to Penn Water, 
arises from the concentration of its generating facilities 
within a small area, thus increasing the hazards of dis¬ 
aster (Pet. App. 42). Consideration should also be given 
to the fact that the greater part of Penn Water’s output 
is sold to other utilities which have available other com- 
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petitive sources of supply (Jt. App. 32, 51-52). Further¬ 
more the restrictions of the Baltimore contract against 
expansion of facilities and markets may seriously attect 
Penn Water’s competitive position as improvements in 
the art of generating electricity are developed or the 
market for its large 25-cycle supply disappears (Pet. Atap. 
206, Jt. App. 1954, 4158, 4167-81, 4612-13). Finally, Penn 
Water, unlike most other public utility companies, has the 
constant threat of increased Government competition in 
its wholesale business and the possibility, as a de facto 
licensee, of ultimate Governmental recapture (Jt. App. 
1953,1978-79). [ 

All these risks are obviously considered by prospective 
investors or purchasers of Penn Water’s securities and 
should, therefore, be considered in the determination) of 
a proper return (Jt. App. 128-131, 1457-1458). 

The Commission states that the contract with Balti¬ 
more Company assures Penn Water of a stabilised 
income (Pet. App. 147). Actually it contains no spch 
assurance since under Article VII of the Basic Agreement 
Baltimore Company is entitled to an abatement in its pay¬ 
ments if Penn Water is prevented from supplying potyer 
because of floods, war, strikes, catastrophes, etc. (Jt. App. 
4613). Article VII has been invoked and resulted in sub¬ 
stantial reduction of the payments made by Baltimore 
Company to Penn Water (Jt. App. 1951-53). 

As to the security offered by the contract with Balti¬ 
more Company, it is apparent that the Commission’s own 
action has destroyed the most beneficial aspect the con¬ 
tract could be deemed to have. When the management 
of Penn Water accepted the numerous burdens and restric¬ 
tions contained in the contract with Baltimore Company it 
obviously did so in consideration of a return at the rOte 
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of approximately 7% (Jt. App. 70, 233-35). By reduc¬ 
ing the return to less than 5 y 4 % the Commission has left 
Penn Water with all the burdens and none of the benefits 
of the contract it originally entered into. 

Without attempting to enumerate all the burdens, it 
may be noted that Penn Water must obtain the approval 
of Baltimore Company to any expansion of its facilities 
(if the cost be in excess of $50,000) and cannot take on 
new customers or make any substantial modifications in 
the contracts with existing customers without such ap¬ 
proval (Jt. App. 4612-13). The contract, far from improv¬ 
ing Penn Water’s position in a competitive market, in 
fact, deprives it of its normal possibilities for growth 
and to a major degree shackles its management to the 
dictates of the management of the Baltimore Company 
(Jt. App. 1954; Pennsylvania Water <£ Power Co. v. Con¬ 
solidated Gas Electric Light & Power Co., 89 F. Supp. 
452). 

The Commission’s attempted justification of the 5 1 / 1 % 
return on the basis of Penn Water’s present favorable 
financial position is also a boot strap argument (Pet. App. 
147). Penn Water’s present financial condition w~as, of 
course, attained by reason of its past revenues. If the 
revenues are reduced to the drastic extent required by the 
Commission’s order, Penn Water’s financial position soon 
may be far from favorable. 

Parity of treatment with similar enterprises 

As heretofore noted, the Supreme Court, in the Blue- 
field case, stated that the rates of a public utility should 
permit it to earn a return at least “equal to that gen¬ 
erally being made at the same time and in the same 
general part of the country on investments in other busi¬ 
ness undertakings which are attended by corresponding 




77 


risks and uncertainties.” Manifestly, since it is ^ell 
recognized that business enterprises in the United Staltes 
are presently enjoying a period of unprecedented pros¬ 
perity, the allowance of a 5%% rate of return to Penn 
Water would not possibly place it in parity with any 
unregulated business undertaking in the same genefal 
part of the country attended by corresponding risks and 
uncertainties. The rate of return allowed by the Commis¬ 
sion, however, does not even place Penn Water on a 
parity with other regulated public utilities operating in 
its area. I 

The Pennsylvania Public Utility Commission, in its 
order of September 27, 1948, regulating the rates of Pehn 
Water and Safe Harbor to the Pennsylvania customers, 
allowed a return of 6%, which is the rate generally fixfed 
in that commission’s recent orders 17 (Pet. App. 354-55 j. 

Similarly, in Maryland the Public Service Commission 
is inclined to allow a rate of return of 6%, which was the 
rate fixed for Baltimore Company by the Maryland Com¬ 
mission in 1946. Re Consolidated Gas Electric Light & 
Power Co., 37 P.S.C. Maryland Reports 143. 

Furthermore, in both Pennsylvania and Maryland, the 
rate of return is applied to a base computed in recognition 
of the fair value or reproduction cost of the property and 
not on the historic original cost as required by the Federal 
Power Commission. 17 ! 

Finally, the Commission’s own reports to Congress 
effectively condemn its determination of fair return i,n 
this case. 18 The 1946 Annual Report included detailed 

17 Miles v. P.S.C., 151 Md. 337; Havre dc Grace Bridge Co. v. P.S.C., 132 Md. 
16, 26-27; Re Consolidated Gas Electric Light & Power Co., 37 P.S.C. Mid. 
Reports 143; Re C & P Telephone Co., 38 P.S.C. Md. Reports 75; Pfeifle Jv. 
P.U.C., 57 P.U.R. (N. S.) 1; P.U.C. v. Edison Light & Power Co., 40 P.U.R. 
(N. S.) 146. 

18 Twenty-Sixth Annual Report to Congress, p. 76; Twenty-Seventh Annual 
Report to Congress, p. 19; Twenty-Eighth Annual Report to Congress, p. 21.) 
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statistics regarding operating returns earned by Classes A 
and B privately-owned electric utilities in 1945. The Com¬ 
mission’s language is revealing—it said (p. 76): 

“Utility operating income represented the return on 
the investment in utility plant and working capital 
made by the investors in the industry. On the basis 
of net plant (gross plant less reserve for deprecia¬ 
tion) plus estimated working capital requirements 
(materials and supplies plus one-eighth of annual 
operating expenses) the return on investment was 
at the rate of 7 percent in 1945 compared to 6.4 per¬ 
cent in 1944.” 

Practically the same situation existed in 1946 as disclosed 
by the 1947 annual report, where it was said (p. 19): 

“Utility operating income represents the return on 
the industry’s investment in utility plant and work¬ 
ing capital. On the basis of net plant (gross plant 
less reserve for depreciation) plus estimated work¬ 
ing capital requirements (materials and supplies 
plus one-eighth of annual operating expenses) the 
return on investment was at the rate of 6.8 percent 
in 1946 compared to 7.0 percent in 1945.” 

The return for 1947 on the same basis was 6.4% (Twenty- 
eighth Annual Report to Congress, p. 21). These are 
statistics relating to electric companies “representing in 
the aggregate more than 9S percent of the privately-owned 
industry” (1947 Report, p. 16). Thus, the Commission’s 
official reports completely refute the claim that the 5^% 
rate of return allowed in this case is commensurate with 
returns of other enterprises having corresponding risks 
and uncertainties. 

Accumulation of surplus 

The 514 % return on a base of depreciated original cost 
allowed by the Commission completely ignores the require- 
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I 

ment stressed by the Supreme Court in United Railways 
and Electric Company v. West, supra, that the rates fqr a 
regulated utility should be sufficient to provide for annual 
additions to surplus. In that decision, the court’s opinion 

noted (pp. 251-252): j 

l 

“It is manifest that just compensation for a 
utility, requiring for efficient public service skillful 
and prudent management as well as use of the 
plant, and whose rates are subject to public regu¬ 
lation, is more than current interest on mere invest¬ 
ment. Sound business management requires that 
after paying all expenses of operation, setting asjide 
the necessary sums for depreciation, payment of 
interest and reasonable dividends, there should sltill 
remain something to be passed to the surplus ac¬ 
count; and a rate of return which does not adifnit 
of that being done is not sufficient to assure confi¬ 
dence in the financial soundness of the utility'to 
maintain its credit and enable it to raise mobey 
necessary for the proper discharge of its public 
duties. ’ ’ I 

Clearly the return allowed by the Commission does not 
permit the payment of reasonable dividends or accumula¬ 
tions of surplus. The return allowed ($1,300,672) (Piet. 
App. 1S6) is only 3.9% of “mere investment” ($33,113,1^8) 
(Pet. App. 1S4) which the Commission itself found for 
1946, or 3.7% of the original cost of $35,122,238 for which 
Petitioners contend (Brief, p. 137). That return is a^so 
only about 3.7% of Petitioners’ total capitalization of 
$34,911,020, on the basis of the Commission’s statement lof 
the capitalization (Pet. App. 151). This return of l<^ss 
than 4% on investment is plainly contrary to the language 
of the Court in the Railways case—it is obviously less th^n 
“current interest on mere investment.” Petitioners’ boiid 
interest rate, alone, is 3.25% (Pet. App. 148). 
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To the same extent, the return allowed by the Commis¬ 
sion violates the standards laid down in Federal Power 
Commission, et al . v. Hope Natural Gas Company, supra. 
There the Court reiterated the doctrine of the Blue field 
case, insofar as the equity holder is concerned. It said 
(p. 603): 

* * the return to the equity owner should be 
commensurate with returns on investments in other 
enterprises having corresponding risks. That re¬ 
turn, moreover, should be sufficient to assure con¬ 
fidence in the financial integrity of the enterprise, 
so as to maintain its credit and to attract capital.’ 7 

Obviously, the credit of Petitioners cannot be maintained 
or needed capital attracted, if the allowance for the equity 
is not only insufficient to pay reasonable dividends but 
permits no accumulation of surplus. Thus, under the 
latest pronouncement of the Court, and in cases upon 
which the Commission purports to rely, the return allowed 
for the equity owner here is palpably inadequate, unfair 
and unreasonable, even on the basis of the Commission’s 
own evidence. As the Court said in the Hope case—“It 
is not theory but the impact of the rate order which 
counts” (p. 602). 

The cost of money 

The Commission has purported to base its findings 
that a 5%% rate of return is fair and reasonable for 
Penn Water upon the current cost of money. By refus¬ 
ing to allow Penn Water’s unamortized costs incurred in 
connection with a prior bond issue, it ignored Penn 
Water’s actual cost of bond money (Jt. App. 147-48, 170- 
73, 3233-35) and set the figure at 3.17%. For the pre¬ 
ferred stock it found a cost of 5.21% (Pet. App. 149-50). 
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The Commission then noted that Penn Water’s capi¬ 
talization consisted of 58.19% outstanding debt, 6.10% 

I 

cumulative preferred stock, and 35.71% common stock ^,nd 
surplus (Pet. App. 151). It then multiplied 58.19% by J;he 
3.17% found to be the cost of bond money and multiplied 
6.10% by the 5.21% found to be the cost of money for J;he 
preferred stock and deducted the sum of these products 
from 5.25%, leaving a balance of 3.09% which the Coimpis- 
sion divided by 35.71% to arrive at an allowance of 8.6^% 
for common stock and surplus. 

In describing this computation, the Commission sakjl: 

“We find therefore that a rate of return jof 
5%% applied to the rate base heretofore described 
($24,774,712 for 1946) is fair and reasonable. T^iis 
rate of return, which is based upon 3.17% for 
bonds and 5.21% for preferred stock, allows abdut 
8.64% for common stock and surplus, which is 
adequate. * * # ” (Pet. App. 151) 

If the gist of the Commission’s carefully worded 
opinion is intended to imply that Penn Water’s common 
stockholders will actually receive a return of 8.64% on 
their equity interest, i.e., “common stock and surplus”, |in 
the company from the 514 % return allowed by the Coita- 
mission, it is demonstrably not the fact. The Commission 
has found that the book value of Penn Water’s commdm 
stock, plus the adjusted surplus, is $12,467,125 (Pet. Ap|p. 
151). 8.64% of this amount would be $1,077,159. Since 
the Commission found the fair return for the test ye^.r 
1946 at 514% to be only $1,300,672 and the bond interest 
and preferred stock dividends combined amount to $77$,- 
801 (Jt. App. 4256, 4257), it is obvious that there is far 
less than the 8.64% return available for the common stoc^. 

The fallacy in the Commission’s mathematics lies in 
its having determined the percentages available by ref- 
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erence to Penn Water’s total capitalization, whereas the 
actual return is measured only by the rate base which is 
some ten million dollars less. The Commission’s deter¬ 
mination that the 514% rate of return provides an 8.64% 
return to the common stockholders on their investment in 
the enterprise would be correct if Penn Water received 
a return of 514% or better from its investment in assets 
which the Commission has regarded as not subject to 
regulation. The Commission, however, is without legal 
justification in assuming any rate of return on Penn 
Water’s investment in unregulated assets. Its duty is to 
provide a fair and reasonable return for the equity owner 
on the rate base. In fact, moreover, Penn Water is unable 
to obtain a 5%% return from its investments in other 
assets and will not be able to obtain such a return as 
long as the Basic Contract is in effect, if ever (Jt. App. 
1673-74). 

Of these other assets, a major part reflects Penn 
Water’s depreciation reserve balance. Penn Water, as any 
other public utility, is required to maintain a depreciation 
reserve and to accrue therein annually, as an operating 
expense, an appropriate amount to guard against losses 
due to depreciation and thereby to provide for the ultimate 
replacement of its property (Jt. App. 1703). Penn Water’s 
method of accounting for depreciation has in this proceed¬ 
ing been prescribed by the Commission and the amount of 
the reserve has been adjusted by the Commission in this 
proceeding (Pet. App. 138, 185). 

Unlike most other public utilities, however, Penn 
Water is unable to invest in plant the amounts accrued 
in the depreciation reserve. Penn Water’s properties 
are, in the main, extremely long-lived and extensive re¬ 
placements have been, and will be for many years to come, 
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unnecessary (Jt. App. 1661-62, 1671). Penn Watei) is 
also restricted by its contract with Baltimore Company 
from expanding its business or adding to its facilities 
(Jt. App. 1954. Cf. Pennsylvania Water and Power Com¬ 
pany v. Consolidated Gas, Electric Light <& Power Com¬ 
pany of Baltimore, supra, and see p. 76 supra). In otjier 
words, Penn Water is a static enterprise which has not 
experienced and will not experience, unless the contract 
with Baltimore Company is voided, the normal growth 
that other public utilities enjoy. 

The Commission, in fixing a rate of return, is requited 

I 

to insure that the end result of its regulation is fair 4 n d 
equitable to both the investors and the consumers. If, I as 
is the usual case, Penn Water had been able to reinvest 
most, if not all, of the depreciation reserve in plant, P^nn 
Water would have been able to earn the 5*4% allowed 
by the Commission on the investment dedicated to {he 
public service. Since Penn Water is prevented by ihe 
contract from investing its depreciation reserve in plgmt 
and at the same time is legally obligated to maintain tjhe 
integrity of the assets reflecting its depreciation reserve 
without impairment, it is apparent that under the peculiar 
circumstances applicable to Penn Water, it must neces¬ 
sarily invest the reserve funds in assets which produce ikr 
less than the 5*4% return (Jt. App. 1673-74). Tpe 
preservation of the reserve is as much a part of Pepn 
Water’s obligation as a public utility as any other ph^se 
of its public utility operations and the maintenance of t)ie 
reserve is required by the Commission as well as by Penn¬ 
sylvania law. 19 In consequence, the Commission mijst 

19 (Federal Power Act, Sec. 10(c); Act of May 28, 1937, P. L. 1053, dec. 
503, 66 P. S. Sec. 1213.) 
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take into consideration the manner in which Penn Water 
is prevented by contract from investing its depreciation 
reserve funds in plant expansion in arriving at a fair 
and reasonable end result. 

As matters now stand, the Commission has pur¬ 
portedly accorded the investors a return of 5 y±°/o when, 
in fact, Penn Water is unable to earn such return on its 
over-all investment. A 5 y 4 % return is, of itself, lower 
than other regulatory bodies allow and might well be con¬ 
fiscatory even without reference to Penn Water’s unusual 
circumstances (see p. 77, supra). To compensate for 
Penn Water’s contractual inability to earn at least the 
public utility rate of return on its depreciation reserve 
funds by reinvestment in plant, the Commission must 
increase the allowed rate of return or the end result 
becomes confiscatory (Jt. App. 1685-91, 1726-27, 4089- 
4106). 

The Commission’s determination is likewise erroneous 
because it constitutes an attempt to apply, as a rate-mak¬ 
ing standard, current costs of money, which are concededly 
unprecedentedly low (Pet. App. 149), to historic costs of 
construction, which are, particularly in the light of the 
present value of the dollar, far below actual reproduction 
costs (Pet. App. 14, 146, Jt. App. 3270). Although it 

mav be that in view of recent Supreme Court decisions 

* 

the Commission may not be reversed for ignoring present 
values and reproduction costs in arriving at a rate base, 
it must be apparent that, in order to safeguard the inter¬ 
est of the investor, consideration must be given to cur¬ 
rent property costs and values if current money costs are 

to be applied. 

Penn Water contends that under the applicable legal 
standards the Commission might properly apply either 
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the so-called investment cost test or a competitive cost 
test in reaching a conclusion as to what rate of return 
would be fair and reasonable in the case of Penn \Vater 


(Pet. App. 147). 

The investment cost test, first advocated by Mr. Justice 
Brandeis in Southwestern Bell Telephone Co. v. P\ublic 
Service Commission, 262 U. S. 276, contemplates that the 
cost of money to be considered in rate-making proceedings 
shall be that prevailing at the time the capital necessary 
to construct, equip and operate the utility plant had been 
obtained. 


The competitive cost test contemplates that the cost 
of money shall recognize, as indicated by the Bluefield 
case, that the utility is competing for investment capital 
with other business enterprises and that, of necessity^ the 
prospective investor is guided by current values and cur¬ 
rent reproduction costs rather than by costs incurred in 
past and unrelated economic cycles. 

Since much of Penn Water’s Holtwood project was 
constructed in a chaotic period of finance and since it was 


among the pioneer and untested ventures in the hydro¬ 


electric field, it is apparent that the cost of money for 
such a venture at such time would, by contemporary 
standards, be considered fantastically high (Jt. App. lt-18, 
21-25, 195, 203-4). For this reason, Penn Water does not 
advocate a rate of return based upon the investment host 


test. 

In applying the competitive cost test, Penn Water’s 
witness, J. Rhoads Foster, an outstanding authority in 
this field (Jt. App. 121-26), illustrated several rational 
approaches to the determination of a fair and reasonable 
return to Penn Water and selected, as the basis of his 
recommendation as to what constituted a reasonable rate 
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of return to Penn Water, the method of approach which 
would yield the lowest actual return—the competitive cost 
method (Pet. App. 147, Jt. App. 191-94, 196, 204). 

In one example of the application of that test Dr. 
Foster took the adjusted original cost of Penn Water’s 
facilities to reflect the changes in the purchasing power 
of the dollar to 1945 and then estimated the cost of money 
in the current competitive market necessary to raise such 
capital. For this purpose he assumed a capitalization of 
55% debt, 20% preferred stock and 25% common stock, 
and found the average cost of money to be 4.9% (Jt. 
App. 3241-45). Applying this cost of money to the 
$51,070,160, he determined to be the adjusted original 
cost of the plant, Penn Water’s return in present dollars 
should be $2,502,000 in order to raise, in the current mar¬ 
ket, the original cost of its plant adjusted to reflect 
current dollar values. Translating this dollar return to 
the original plant costs, the rate of return should be 
6 .6% (Jt. App. 3247). 

In a second example, Dr. Foster took the original cost 
of the Penn Water development as of December 31, 1945 
and added to it only such part of the difference between 
such original cost and the nominal dollar investment, 
adjusted for changes in the purchasing power of the dol¬ 
lar to 1945, as represented the present equity interest in 
Penn Water, both preferred and common stock. The 
adjusted original cost of the Penn Water development on 
this basis was estimated to be $43,384,866. In this 
example Dr. Foster determined that in order to attract 
capital in the current competitive market, assuming 
a capitalization identical with Penn Water’s, a return 
of 5.6% on the adjusted cost would be required. This 
dollar amount, $2,430,000, of return translated to original 
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cost would require a rate of return of 6.4% (Jt. App. 3^45, 
3247). | 

The Commission attacks the witness’ conclusions a$ an 
“attempted injection of speculative reproduction cost 
through the back door, i.e., rate of return testimony” 
(Pet. App. 147). In fact, the witness’ approach is the 
only one that can be reasonably adopted if the standards 
governing the determination of the cost of money ar^ to 
be consistent with those governing the cost of plant. 

The witness Foster’s actual computations may, of 
course, be subject to some adjustment depending upon 
the determination of this Court as to the allowance or 
disallowance of certain items of original cost claimed by 
Penn Water and disallowed by the Commission. Tfhe 
obvious error in the Commission’s theory, however, 
remains unchanged. Application of current cost of money 
to original cost of plant is a mathematical anomaly 
because the investor, who in the last analysis deter¬ 
mines current cost of money, is guided only by current 
values. If the Commission is to use historic plant cost 
in determining a proper rate of return, it must also liise 
historic cost of money. If it is to use current cost of 
money, it must adjust historic plant cost to current condi¬ 
tions. The logic of Mr. Justice Brandeis in the South¬ 
western Bell case is inescapable (pp. 304, 306): 

“ That part of the rule of Smyth v. Ames whi^h 
fixes the rate of return deemed fair, at the per¬ 
centage customarily paid on similar investments 
at the time of the rate hearing, also exposes the in¬ 
vestor and the public to danger of serious injustice. 

* * * The necessary cost, and hence the capital 

charge, of the money embarked recently in utilities, 
and of that wdiich may be invested in the near 
future, may be more, as it may be less, than the 


88 


prevailing rate of return required to induce capital 
to enter upon like enterprises at the time of a rate 
hearing ten years hence. To fix the return by the 
rate which happens to prevail at such future day, 
opens the door to great hardships. Where the 
financing has been proper, the cost to the utility of 
the capital, required to construct, equip and operate 
its plant, should measure the rate of return which 
the Constitution guarantees opportunity to earn.” 

As heretofore indicated, if Penn W'ater were to receive 
a rate of return commensurate with that prevailing at the 
time the enterprise was undertaken in the first decade of 
the twentieth century, the actual current return in dol¬ 
lars would far exceed the 6.4% suggested by Penn 
Water’s witness by application of the competitive cost 
test. The vice in applying current cost of money to past 
construction cost, however, remains immutable and equity, 
therefore, demands the use of the competitive cost prin¬ 
ciple in relating the current cost of money to current 

property values. 

» 

The insubstantiality of the evidence 

It cannot, of course, be disputed that the Commission 
is bound by the provisions of Section 813 of the Act and 
that its findings can be sustained only if supported by sub¬ 
stantial evidence. Elsewhere in this brief there has been 
discussion of the legal definition of the term ‘ * substantial 
evidence.” Eepetition is unnecessary here. 

In the case of the Commission’s conclusions as to the 
character of the risks attendant upon the Penn Water 
enterprise, there is no evidence to support the Commis¬ 
sion’s minimization (Pet. App. 147). In fact, all the 
evidence in the record indicates that Penn Water is sub¬ 
ject to, both physically and by virtue of its contractual 
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responsibilities and competitive position, risks of a highly 
unusual character. 

In the case of the legal requirement that the Comipis- 
sion accord to Penn Water equal treatment to that re¬ 
ceived by similar businesses operating in its area and 
competitive with it in attracting capital in the investment 
market, there is again no evidence to support the Com¬ 
mission’s insistence upon a 5.1/4% rate of return. Although 
the Commission’s opinion does not even discuss the point, 
the only evidence presented is that a 514 % rate of return 
on a depreciated cost base is far lower than that generally 
accorded to other electric utilities in the communities in 
which Penn Water operates, the Commonwealth of Penn¬ 
sylvania and the State of Maryland. 

I 

Finally, in the case of the end dollar result to P^nn 
Water from the application of a 514 % return, there is 
neither evidence that such rate of return would provide 
the 8.64% return on equity investment, which the Cqm- 
mission itself has deemed to be only “adequate” to pro¬ 
tect the interest of the investor, nor is there evidence to 
support the Commission’s determination that the applbpa- 
tion of current cost of money to historic cost of plant is a 
proper measure for the determination of just and reason¬ 
able rates. In fact, the only evidence of record is directly 
to the contrary (Jt. App. 143-45). 


The suggested rate base which might afford 


Penn Water a fair and reasonable return 

The rate base used by the Commission was arrived at 
by deducting from the Commission’s determination of the 
original cost of Petitioners’ investment in utility plaint, 
plus working capital, the average reserve for depreciation 
in 1946 (Pet. App. 146, 186). It has already been demon¬ 
strated in Point III that since Penn Water is a de facto 
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licensee, the depreciation reserve may properly be 
deducted only to the extent that it has been accumulated, 
during the period of the license, out of earnings in excess 
of a fair return as provided in Part I of the Act. Assum¬ 
ing, however, that the regulatory provisions of Part II are 
applicable to Penn Water, deduction of the depreciation 
reserve cannot, in the case of Penn Water, produce a fair 
and reasonable end result. 

As indicated by the opinion of the Supreme Court in 
the Hope case, the return which a regulated company may 
receive from its investment must be determined by a 
proper balancing of the interests of the investor and the 
consumer. In the case of the usual public utility com¬ 
pany, which is able to reinvest its depreciation reserve 
funds in plant expansion, it may well be argued that deduc¬ 
tion of the depreciation reserve, which has been created 
out of payments from the consumer, is proper in arriving 
at a rate base. 

It has been previously illustrated that because of Penn 
Water’s inability to invest its depreciation reserve funds in 
plant, it is unable to earn even the 514% return allowed 
by the Commission and that the equity holder is thus 
penalized by the Commission’s rate order to the point of 
confiscation (Jt. App. 1673-74). To avoid such confis¬ 
cation and to provide a fair and reasonable return, Penn 
Water, through its witness Dorau (Jt. App. 274-78), sug¬ 
gested that a return based on undiminished original cost 
but reduced by a 3% credit per annum on the depreciation 
reserve for the benefit of the consumer would be appropri¬ 
ate 20 (Jt. App. 1695-98). 

20 This approach to the rate-making problem has been advocated by the Mis¬ 
souri Public Service Commission in its General Order 38A, 62 P. U. R (NS) 
129. 






91 


Penn Water’s project is a continuing one and the law 
imposes upon it the duty to render efficient, dependable 
and continuous service until it is relieved of that obliga¬ 
tion by the proper authorities (Federal Power Act, Secs. 
10(c), 13; Act of May 28, 1937, P. L. 1053, Secs. 202, 4joi). 
As an incident to the rendering of such service, the law 
imposes upon Penn Water the duty of accumulating and 
maintaining an adequate reserve for depreciation (Fed¬ 
eral Power Act, Sec. 10(c); Act of May 28, 1937, P. L. 
1053, Sec. 503). The assets reflecting this reserve, accu¬ 
mulated from payments by consumers to depreciation 
expense, are therefore not free assets which might be 
available for the payment of dividends or for other unre¬ 
stricted corporate use, but must be retained in the business 
and continue to be devoted to public service in whatever 
form they may be (Jt. App. 1704-07, 1713, 1717). 'i'his 
necessary retention of such assets is in consequence a part 
of the cost of service and must be borne by the consuiner 
just as any other cost of service is borne by the consujner 
(Jt. App. 1721-22). | 

By deducting the depreciation reserve from the orig¬ 
inal cost of the properties in arriving at the rate base, the 
Commission has passed the full burden of maintaining the 
reserve on to the investor (Jt. App. 1703-04). Since jthe 
burden should properly be that of the consumer, it is sub¬ 
mitted that a reasonable balancing of the investor and con¬ 
sumer interests may be achieved by using an undepre¬ 
ciated rate base with a credit of 3% on the depreciation 
reserve for the consumer against his contribution to the 
maintenance of the reserve as a cost of service. 
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The end result reached violates 
the purpose of the act 

The 514 % return applied to a depreciated base clearly 
brings about a result that is entirely inconsistent with 
the Congressional intent as evidenced by the Federal 
Water Power Act of 1920 which was reenacted as Part I 
of the Federal Powder Act of 1935. Time and time again 
throughout the legislative history of the Water Power 
Act, there appears recognition of the hazards inherent 
in hydroelectric investments and the necessity for reward¬ 
ing the investor generously. 

As we have indicated above, the purpose of the Water 
Power Act was to encourage hydroelectric development 
by private capital and the prospective return on such 
capital was necessarily intended to be attractive. The 
reenactment of the Water Power Act in 1935 practically 
without change must be regarded as a reiteration by 
Congress of the same principles and intent that governed 
the original enactment. The end result ordered by the 
Commission in Penn Water’s case is thus evidently in 
violation of the Congressional intent that licensees be 
accorded generous treatment. 

Furthermore, as we have indicated, the matter of rate 
regulation in the first instance was left by Congress to 
the responsibility of the particular states involved. Even 
if it be assumed that there has been an inability to agree 
on the part of the States of Maryland and Pennsylvania 
so that the Commission is authorized to regulate Penn 
Water’s rates, the Commission should follow, as far as 
possible, the practice of the states whose authority it is 
superseding. No instances have been found 'where the 
Commissions of either Maryland or Pennsylvania have 
applied a return as low* as 5 1 / 4% and although those Com¬ 
missions generally make use of a depreciated rate base, 


the base is premised upon actual value rather than bare 
historic cost. To ignore state policy as to rate of retdrn 
in the few instances where the Commission may properly 
exercise its rate-making power clearly evades the Congres¬ 
sional dictates and discriminates against such licensees 
as are subject to the Commission’s rate-making authority. 

Conclusion. 

For the reasons stated, the end result of applying a 
5%% return to a depreciated rate base in the case of Pejnn 
Water is clearly inequitable and confiscatory in violation 
of the provisions of the Act and the Fifth Amendment to 
the Constitution. 

POINT V 

The Commission has erroneously allocated Peti¬ 
tioners' cost of service to the several customers and 
has distorted Petitioners' revenues actually received. 

The Commission has determined that Penn Water is 
entitled to a rate of return of only 5%% on a rate bajse 
computed by the Commission for the test year 1946 at 
$24,774,712 (Pet. App. 146, 151, 186). For the test yekr 
1946, therefore, Penn Water’s allowable return in dollars 
was $1,300,672, a reduction of $1,084,365 (Pet. App. 15(4, 
186). In addition to this reduction of return, the Commis¬ 
sion arbitrarily reduced Penn Water’s actual operating 
expenses by $1,080,524 (Pet. App. 153-54) to an amouht 
of $3,967,373 (Pet. App. 156). Considering the total pf 
these reductions, the allowed cost of service for 19|6 
was determined by the Commission to be $5,268,045 21 
(Pet. App. 156, 174). Any 1946 revenues received by Pepn 

21 The term “cost of service” as used by the Commission in its opinipn 
includes, in addition to operating expenses, the allowed $%% return. 
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Water above such amount were regarded by the Commis¬ 
sion as excessive. After making certain wholly unwar¬ 
ranted adjustments to Penn Water’s actual revenues for 
the year 1946 in a net amount of $11,849 (Pet. App. 153, 
155), the Commission reached the conclusion that Penn 
Water’s excess revenues for that year amounted to 
$2,176,736 (Pet. App. 155,174, 186). 

As has heretofore appeared, Penn Water has con¬ 
tractual arrangements for supply of services to three 
wholesale customers in Pennsylvania, PP&L, PE and 
ME (Jt. App. 3678-3704, 3655-77, 3639-54), which obliga¬ 
tions in the case of the PP&L and PE contracts are shared 
jointly by Safe Harbor. It has a contractual obligation to 
render services to the Railroad, to which contract Safe 
Harbor, Baltimore Company and Potomac Electric Power 
Company are also parties (Jt. App. 2459-2516). Its 
residual production is sold to Baltimore Company pur¬ 
suant to the terms of the Basic Contract (Jt. App. 4577- 
4621). 

Penn Water’s own production at Holtwood is approxi¬ 
mately 75% hydro and 25% steam generation (Pet. App. 
42). In addition, Penn Water purchases from Safe Har¬ 
bor, pursuant to the terms of the Safe Harbor contract, 
one-third of Safe Harbor’s residue remaining after Safe 
Harbor’s contractual obligations (to customers other than 
Penn Water and Baltimore Company) are met (Jt. App. 
4554-76). Penn Water also purchases supplemental energy 
from time to time from other utilities, including Baltimore 
Company (Pet. App. 45, 48). 

The services which Penn Water renders, and for which 
its charges are made, include certain special facilities 
(principally transmission facilities) which were installed 
for and are devoted to the particular use of the individual 
customers (Jt. App. 43-44, 60-61, 1898-99, 1914, 1921, 
4152). It likewise supplies capacity, firm energy and other 
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electric services to all tlie customers, the form of the 
charges therefor being different in the several contracts 
(Jt. App. 44, 51-52, 55). Penn Water also has arrange¬ 
ments for the interchange of energy with the three Penn¬ 
sylvania customers (Jt. App. 3650-52, 3702-03, 3744-45) 
and for purchase, at Penn Water’s request, of strain 
generated energy from Baltimore Company (Jt. App. 
1947, 2413-15, 4585). 4 j 

The Commission has purported to determine the cjost 
of Penn Water’s services of all types to each of the five 
customers and, by contrasting such costs with the revenues 
received (as adjusted by the Commission), to determine 
the amounts by which such revenues may be deemed exces¬ 
sive (Pet. App. 152-174). j 

On the basis of its allocation the Commission arrited 
at the conclusion that $1,733,318, or approximately 80% of 
Penn Water’s revenues for the year 1946 alleged toibe 
excessive, had been received from Baltimore Company, ajnd 
only 10% of the so-called excess revenues were allocated 
to the three Pennsylvania wholesale customers (Pet. A|>p. 
174). The remaining 10% was allocated by the Commis¬ 
sion to the Railroad, but since the Commission purported 
not to regulate the Railroad revenues, no reduction to the 
Railroad was included in its rate order (Pet. App. 51, 
Fn. Note IS, 58, Fn. Note 22, 175, 188-89, 386-87). jin 
result 89% of the alleged excess earnings from the regu¬ 
lated business was allocated to one customer, Baltimore 
Company (thereby reducing Penn Water’s actual 1946 
revenue from this customer by more than 100%) (Ppt. 
App. 152, 174), and only 11% was divided between tpe 
other three (resulting in an average reduction in thqir 
rates of less than 7%) (Pet. App. 174)—a discrimina¬ 
tion wholly unwarranted by the facts. 

In arriving at its conclusions the Commission of neces¬ 
sity should have considered the legal effect of Pefin 
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Water’s contractual rights and obligations, the physical 
facts regarding available capacity and services actually 
rendered, and the use of the special facilities which each 
customer enjoys. From the result reached it is apparent 
that practically every questionable point has been resolved 
by the Commission in favor of Baltimore Company. 
Whether the matter involved concerned a determination 
of a question of law, as in the interpretations of the Safe 
Harbor contract and the Basic Contract, or a question of 
fact or judgment as, for example, the available dependable 
capacity, the Commission’s decision almost invariably has 
resulted in a conclusion favorable to Baltimore Company 
and detrimental to the Pennsylvania customers. 

Penn Water believes that the Commission’s allocation 
of costs and revenues is premised upon erroneous and 
unsupportable findings, and is wholly arbitrary and not 
in accord with the facts. Penn Water operates in a com¬ 
petitive market (Jt. App. 32) and the ultimate effect of the 
Commission’s rate order may well be to seriously prejudice 
Penn Water’s ability to obtain and hold customers in 
Pennsylvania, the state of its incorporation and the site of 
its generating plants. Furthermore, if this Court should 
find, as we believe to be proper, that the Commission is 
without jurisdiction to regulate Penn Water’s rates to the 
intrastate Pennsylvania customers, the improper allocation 
of costs and distortion of revenues, indicating a spectacular 
excess of revenues received from Baltimore Company, is 
directly prejudicial to Penn Water. In addition since a 
part of Penn Water’s business is unregulated by the Com¬ 
mission’s orders, Penn Water suffers loss of income by 
reason of errors in allocation which reduce the costs as¬ 
signed to the regulated business, thus increasing the 
burden to be carried by the unregulated business. 
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Based upon premises that are not in accord with the 
facts, the Commission has ordered a reduction in revenues 

7 I 

from the interstate business, which reduction does uot 
permit the recovery of costs properly assignable to Balti¬ 
more Company. Because of the direct conflict of tjhe 
Commission’s orders in this case with the contemporary 
findings and requirements of the Pennsylvania Commis¬ 
sion (Pet. App. 341-68), it is of extreme importance that 
the Commission’s determinations of costs allocated to thjat 
part of the Penn Water’s business subject to the Commis¬ 
sion’s jurisdiction, if any, be accurately ascertained. Subh 
an accurate determination is necessary in order to avoid 
the ‘ ‘ dilemma ’ ’ of shifting the burden of costs to that pafrt 
of the Company’s business not subject to regulation by 
the Commission, as recognized by this Court in the case bf 
Mississippi River Fuel Corp. v. Federal Power Cornel. 
(163 F. 2d at p. 451). ] 

I 

The misconception of Baltimore Company’s 
entitlement from Safe Harbor and Safe Harbor’s 
obligations to the Pennsylvania customers 

A fundamental error dominating the Commission's 
allocation studies is one of law. It rests upon a miscon¬ 
struction of Baltimore Company’s contractual entitlement 
(Jt. App. 4556-5S) to Safe Harbor’s output and upon a 
misconstruction of Safe Harbor’s contractual obligations 
to PP&L, PE and the Railroad (Jt. App. 2459-2516, 3678- 
3704, 3655-67). | 

The Commission construes the Safe Harbor contract 
to entitle Baltimore Company to two-thirds of all Safe 
Harbor’s capacity and annual generation (Pet. App. 49, 
170-171, 179). Since it is apparent from the record that 
only about one-third of Safe Harbor’s output is actually 
supplied to Baltimore Company (Jt. App. 916-17, 1904-05^ 
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1939-40, 4658-62), the Commission argues that the re¬ 
mainder of this customer’s “entitlement” has been 
“diverted” by Penn Water in rendering services to the 
Pennsylvania customers and the Railroad (Pet. App. 170- 
173). It further argues that Penn Water should, in effect, 
pay Baltimore Company for this alleged diversion through 
the medium of a credit in Penn Water’s own charges to 
Baltimore Company, such credit being based upon Balti¬ 
more Company’s alleged cost of steam generation (Pet. 
App. 171-73). All this in spite of the fact that two-thirds 
of Safe Harbor’s output is delivered to Pennsylvania cus¬ 
tomers and the Railroad pursuant to contracts to which 
Safe Harbor is a party (Jt. App. 916-17, 1904-05). 

In fact and in law, Baltimore Company’s entitlement 
is limited to two-thirds of the residue of the Safe Harbor 
output after Safe Harbor’s other contractual obligations 
have been met. 

Article II of the Safe Harbor contract reads as fol¬ 
lows (Jt. App. 4556-57): 

“Baltimore Company and Holtwood Company 
[Penn Water] shall be entitled to all the capacity 
and energy available (other than any which may bo 
required for the performance of any duty or obli¬ 
gation to serve imposed on Safe Harbor Company 
by its charter or otherwise by law) from the initial 
six unit development at Safe Harbor, equal to 
approximately 255,000 horsepower and 850,000,000 
kwh, average annual energy at full utilization, this 
total entitlement to be divided between Baltimore 
Company and Holtwood Company as follows: 

“The part of the total capacity and daily energy 
available from the initial development, as measured 
on the low* tension side of the step-up transformers 
at Safe Harbor, to which each receiving company 
is entitled will be called that company’s ‘contract 
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proportion.’ Baltimore Company’s contract pro¬ 
portion shall be two-thirds and Holtwood Com¬ 
pany’s contract proportion one-third.” (Italics sup¬ 
plied. ) 

It is apparent from a reading of Article II that the 
contract proportions of the two receiving companies, Bal¬ 
timore Company and Penn Water (Holtwood Company), 
are of the residue of the Safe Harbor generation after 
Safe Harbor has provided the services to which it is obli¬ 
gated by charter or otherwise by law. Since Safe Haribor 
has entered into contracts w T ith PP&L, PE and the 
Railroad to participate in the rendering of joint electric 
services to those companies, it cannot be disputed tjhat 
Safe Harbor is presently obligated by law to render shell 

I 

services. | 

At the time Safe Harbor became a party to the Penn¬ 
sylvania contracts it was, as it is today, under the jojint 
50-50 voting control of its two stockholders, Penn Water 
and Baltimore Company (Pet. App. 44; Jt. App. 45o5- 
56). Obviously either stockholder could have prevented 
Safe Harbor from undertaking any outside commitments. 
In fact neither did, but, on the contrary, both fostered the 
arrangements (Jt. App. 4503). Since the stockholders 
knowingly and willingly permitted Safe Harbor to con¬ 
tract for the sale of a part of its output to the Peun- 
sylvania customers and the Railroad they must have recdg- 
nized that there would be an inevitable reduction in t}ie 

i 

available residue. They both, in fact, determined that it 
would be desirable and profitable for Safe Harbor jto 
expand its market in Pennsylvania and desirable aild 
profitable for each of them to be relieved from their 
original commitments to take one-third and two-thirds, 
respectively, of the entire Safe Harbor generation. Sin^e 
the first contracts were entered into in a depression yeat. 


i 
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1933 (Jt. App. 3655, 3678), the business judgment then 
exercised is obvious. The changed economic conditions of 
1946, however, were a strong incentive for Baltimore Com¬ 
pany to urge that the clear meaning of the contract, as 
well as its own previous approval of the additional Safe 
Harbor customers, now be ignored (Jt. App. 903, 1953- 
1954). 

After many years of study of various plans for the 
marketing of the Safe Harbor output, the decision was 
made to go ahead with the Safe Harbor development in 
1929. The two contributing stockholders then believed 
they could use with economy and efficiency the entire pro¬ 
duction of the proposed hydroelectric plant. In confirma¬ 
tion of the planned arrangement, Safe Harbor applied for 
and obtained from the Public Service Commission of the 
Commonwealth of Pennsylvania in 1930 a certificate of 
convenience and necessity which expressly forbade the 
sale or disposal of its generation, without prior approval 
of the Commission, to any customer other than Baltimore 
Company or Penn Water (Jt. App. 3805-06). 

By 1932, however, the two stockholders for various 
reasons concluded it would be desirable for Safe Harbor 
to be permitted to make sales directly to other customers 
in Pennsylvania (Jt. App. 642-46, 906-09, 3793-96). Any 
revenues that Safe Harbor might derive from such addi¬ 
tional customers would, of course, under the contract 
inure to the benefit of both stockholders in the ratio of 
their proportionate obligations to make payments sufficient 
to yield to Safe Harbor a specified rate of return after all 
operating expenses (Jt. App. 4558). 

Penn Water and Baltimore Company therefore caused 
Safe Harbor to apply for and obtain from the Public 
Service Commission of Pennsylvania an amendment to its 
certificate of convenience and necessity to include among 
its allowed customers The Pennsylvania Railroad Com- 
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pany, Chester Valley Electric Company of Coatesvijlle, 
Pa., Edison Light & Power Company of York, Pa., Metro¬ 
politan Edison Company, Philadelphia Electric Company 
and Pennsylvania Power & Light Company. In its appli¬ 
cation Safe Harbor stated (Jt. App. 3790-3807, 3808 h17, 
3793-94): j 

“At the present time your petitioner, in accord¬ 
ance with the provisions of the Commission’s Order 
of March 31, 1930 and the general plan of power 
disposal set forth in testimony at the hearing of 
February 5, 1930, is selling the entire output of its 
Safe Harbor plant to Consolidated Gas Electric 
Light and Power Company of Baltimore and Peijn- 
sylvania Water & Power Company. The latter 
company resells its portion to the customers speci¬ 
fied in the Commission’s order. In the future, 
however, it will probably be desirable that both 
your petitioner and Pennsylvania Water & Powjsr 
Company become parties to power supply con¬ 
tracts with the allowed customers and that yofir 
petitioner be able to sell power and energy to such 
customers directly as well as, or instead of indi¬ 
rectly. Therefore request is made for the right to 
make such sales directly and/or indirectly.” 

Clearly Safe Harbor’s application to the Pennsylvania 
Public Service Commission evidenced an agreement be¬ 
tween Penn Water and Baltimore Company, the two con¬ 
trolling stockholders, that it would be more profitable t|o 
their joint interest for Safe Harbor to find whatever 
markets it could for its output in Pennsylvania and thi^s 
to reduce the contractual commitments of the stockholder^ 
proportionately (Jt. App. 3793-96). 

It is even more apparent from a reading of the con¬ 
tracts, which Safe Harbor entered into with the Pennsyl¬ 
vania customers, that Safe Harbor was intended to be and 
in fact was a direct supplier, jointly with Penn Water 
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obligated to meet the demands of these Pennsylvania cus¬ 
tomers. In the Railroad contract, for example, Baltimore 
Company, Penn Water and Safe Harbor are designated 
“ Electric Companies’ ’ (Jt. App. 2461, 2464) and Section 
1 of Article II of the contract provides in part that “The 
amount of power and energy, hereinafter referred to as 
‘contractual supply’, which Railroad Company shall call 
for and which Electric Companies shall supply * * *” 
(Jt. App. 2466). In the PP&L contract, Safe Harbor 
and Penn Water are described as “Generating Com¬ 
panies” (Jt. App. 3678, 3681-83, 3697-3703) and the obli¬ 
gation of the “Generating Companies” to supply is 
evident throughout. 22 A similar obligation to render joint 
services is evident from the P. E. contract, dated Aug. 1, 
1933, where Penn Water and Safe Harbor, the suppliers, 
are jointly designated as “Hydro” and the preamble 
states (Jt. App. 3655) “Safe Harbor Company * * * 

desires to become a party to this agreement, and to under¬ 
take with Holtwood Company [Penn Water] to furnish 
electric supply to [Philadelphia Electric] * * 

To repeat, since Safe Harbor was at all times under the 
joint control of Baltimore Company and Penn Water, it 
is evident that in agreeing that Safe Harbor should file 
an application which upon approval enlarged the allowed 
customers to which its services might be supplied and in 
permitting Safe Harbor to enter into contracts for services 
to such additional allowed customers, Baltimore Company 
and Penn Water consented to such contractual disposition 
of a portion of the Safe Harbor output. In addition, in 
the case of the PP&L and PE contracts, Baltimore Com- 

22 The preamble states (Jt. App. 3678-3679) : “Safe Harbor Company desires 
to become a party to this agreement and to undertake, jointly and severally, with 
the Holtwood Company (Penn Water), to the extent permitted by law, the obli¬ 
gations formerly the sole obligation of Holtwood Company * * 
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pany, by separate letters, 23 approved the inclusion of Safe 
Harbor as a party (Jt. App. 93, 616-618, 1486). 

Finally it has been demonstrated in the record thjat 
Penn Water’s individual capacity plus its so-called on|e- 
third entitlement from Safe Harbor is insufficient to mqet 
the demands of the Pennsylvania customers (Pet. App. 
170-171, Jt. App. 4377-4378). In consequence, more than 
one-third of Safe Harbor’s output has of necessity been 
sold in Pennsylvania and the residual amount available 
to Penn Water and Baltimore Company under the Safe 
Harbor contract has perforce been reduced (Jt. App. 631- 
634). | 

The actual facts as to the disposition of the Safe Har¬ 
bor services supporting such conclusion are relatively 
simple and undisputed. All of the Safe Harbor output |s 
delivered to the transmission facilities of Penn Water 
(Pet. App. 43, Jt. App. 1898, 1904). The amounts trans¬ 
mitted to each of the various customers depend primarily 
upon the customer load requirements from time to time 
but subject to a certain amount of control at Safe Harbojr 
under the direction of the Safe Harbor-Penn Water load 
dispatchers (Jt. App. 530-31, 589-90, 594-95). Petitioners’ 
facilities are used to transmit approximately one-third of 
the Safe Harbor output to Baltimore Company (Jt. Apji. 
1904-05). The balance of approximately two-thirds of thk 
Safe Harbor output is transmitted to and used in connec¬ 
tion with services to the Railroad and the other Penn¬ 
sylvania customers (Jt. App. 4658-60, 1939-1940). Servicp 
to the Railroad accounts for approximately one-third of 
the Safe Harbor output (Jt. App. 4661-65), Safe Harbot 
being the only initial generating source of 25-cycle single 
phase energy used for railroad service (Jt. App. 54-55^ 
1494, Pet. App. 52). [ 

23 It was agreed that a letter of approval in connection with the railroad con*- 
tract was unnecessary (Jt. App. 618). 


- 
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On the face of this historical background, it seems 
almost absurd to suggest, as the Commission does with 
the full self-serving support of Baltimore Company, that 
Safe Harbor is only a “nominal” party to the Pennsyl¬ 
vania contracts (Pet. App. 48, 57) and that the capacity 
and energy demands of the Pennsylvania customers and 
the Railroad are to be met from Penn Water’s production 
and its so-called one-third entitlement from Safe Harbor, 
backed up by additional supply from Baltimore Company 
(Pet. App. 170-73, Jt. App. 4377-78). Not only has Safe 
Harbor’s generating capacity and output actually been 
used to fulfill the contractual obligations to the Pennsyl¬ 
vania customers and the Railroad (Jt. App. 1904-05, 1931- 
33, 1939-40, 465S-60, 4669-73, 4678-79), but also it was 
manifestly intended that Safe Harbor should be an actual 
and direct supplier in accordance with its contractual 
obligations (Jt. App. 87, 477, 4535). 

The Commission construes Safe Harbor’s legal obli¬ 
gations and physical participation under the Pennsylvania 
and Railroad contracts as merely “nominal”, involving a 
“legal technicality” concerning possible tax savings (Pet. 
App. 48-49, 57). The Commission seems to rely on the 
fact that Safe Harbor “is not a contract payee” under 
such contracts (Pet. App. 48, (Fn. 15)). But neither is 
Penn Water a “contract payee” under the Railroad con¬ 
tract (Jt. App. 2492-93), yet the Commission considers 
Penn Water’s obligations under that contract to be more 
than nominal (Pet. App. 58, (Fn. 22), 175, 187), even 
though most of the 25-cycle, single phase, services to the 
Railroad necessarily originate at Safe Harbor and none 
at Penn Water’s Holtwood plant (Pet. App. 52, Jt. App. 
54-55, 1494). It is unnecessary that a contract providing 
for joint services by two or more utilities show the 
division between the utilities of the joint rate for service. 
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Such divisions of revenues are of no concern to and do 
not affect the customer who pays the joint rate; and are 
likewise of no concern to the Commission which has juris¬ 
diction to regulate only the rates paid by the custojmer 
and not the divisions thereof agreed upon by the sup¬ 
pliers. 

The dollar effect of the Commission’s misinterpre¬ 
tation of the Safe Harbor contract, as developed more 
fully below, is to reduce very materially the actual (post 
of Penn Water’s services to Baltimore Company and con¬ 
versely to magnify, to the point of distortion, the alleged 

* 

excess revenues which Penn Water received for such serv- 

I 

ices. As a corollary, it follows, of course, that the c^sts 
of service to the Pennsylvania customers and the Railroad 
have been improperly increased and that the portions of 
those revenues received by Penn Water which the Com¬ 
mission deems to be excessive have been 
diminished. 

The Commission’s misconstruction of the contracts 
between Penn Water and Baltimore Company 

The Commission has also committed errors of lhw 
in construing the provisions of the contracts between 
Penn Water and Baltimore Company. It has erred, fiijst, 
in misinterpreting the provisions relating to Baltimore 
Company’s residual entitlement from the Penn Wa^er 
production (Jt. App. 4607-08), and second, in ignoring 
the contractual provisions relating to the payment by 
Penn Water for backfeed received from Baltimore Cofn- 
pany (Jt. App. 4585). | 

Article II of the Basic Contract provides as follows 
(Jt. App. 4607-08): j 

“Electric {Baltimore Company] shall be enti¬ 
tled at all. times to all the electrical capacity aild 


correspondingly 


i 
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energy from time to time available to Power [Penn 
Water] at its Holtwood hydroelectric and steam- 
electric generating plants and from the Safe Har¬ 
bor Development under the said agreement with 
Safe Harbor, and not otherwise disposed of in per¬ 
formance of now existing contracts, new contracts 
entered into by Power with Electric’s approval or 
any duty or obligation to serve imposed on Power 
by its charter or otherwise by law\” 

Under contracts with the three Pennsylvania customers, 
PP&L, PE and ME, Penn Water has contracted to 
exchange energy on an economy and emergency basis 
upon request and when available (Jt. App. 3650-52, 
3702-03, 3744-45). Baltimore Company has approved 
Penn Water’s contracts, including the provisions for inter¬ 
change of energy; and energy has actually been inter¬ 
changed with the three Pennsylvania customers for many 
years (Pet. App. 48, Jt. App. 907-09, 1486, 4612). The 
Commission findings do not dispute the fact that inter¬ 
change sales in Pennsylvania are Penn Water sales 24 made 
under contracts (Pet. App. 182). 

In computing its annual bill to Baltimore Company, 
Penn Water has used an amount equal to the revenues 
from such interchange as a credit item in the payment 
formula (Jt. App. 902, 2529-33, 4610). Since the pro¬ 
ceeds of such interchange serve to reduce the payments 
required of Baltimore Company, it is obvious that it can¬ 
not at the same time have both the benefit of the revenue 
derived and an undiminished entitlement to Penn Water’s 
production. 

The Commission has found, as it must, that the pro¬ 
visions of the Basic Contract entitled Baltimore Company 

24 It is immaterial at this point that the Commission failed to find that 
Safe Harbor participated in certain interchange sales. 
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to nothing more than the residue of Penn Water produc¬ 
tion not otherwise disposed of under contracts approved 
by Baltimore Company (Pet. App. 45, 180). Any different 
finding, of course, would be entirely untenable in view of 
the specific language of Article II (Jt. App. 4607{08). 
The Commission does argue, however, but only in connec¬ 
tion with its allocation, that Baltimore Company’s entitle¬ 
ment encompasses all of Penn Water’s production aftep its 
contractual obligations to supply only firm energy have 
been met. Thus, although there is nothing in the language 
of Article II to support such a position, the Commission 
assumes for purposes of allocation that the net sales of 
interchange energy to the Pennsylvania customers must be 
regarded as coming out of Baltimore Company’s alleged 
residual entitlement (Pet. App. 155, 173, 175). 

The Commission’s asserted justification for this treat¬ 
ment of interchange is nothing more than the statenjient 
that: “As interchange sales in Pennsylvania are made on 
a when-as-and-if basis, the mwh so supplied by P^nn 
Water comes from Baltimore Company’s contract residual 
entitlement to Penn Water’s resources * * *” (Pet. 
App. 173). This unwarranted non sequitur is supported 
neither by the facts, nor by the contractual provisions, nor 
by the Commission’s own findings (Pet. App. 180, 182). 

The Commission’s second error of law, relating to the 
contractual arrangements between Penn Water and Balti¬ 
more Company, lies in its failing properly to apply the 
provisions of Article 6 of the agreement of December 31, 
1927, which reads as follows (Jt. App. 4585): i 


‘ ‘ Steam Energy Purchased. 

“Upon request of Power fPenn Water], Elec¬ 
tric [Baltimore Company] will supply to Power 
steam generated energy in excess of Electric’s own 
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requirements up to the limit of its available gen¬ 
erating capacity, provided, however, that Electric 
is not obligated to start up a station which would 
not otherwise be operated. For all such energy 
Power will be billed for the daily net amount of 
such backfeed at actual costs plus ten per cent. 
(10%). The costs to be used are those reported 
on Electric’s monthly production statement cover¬ 
ing the month during which steam energy was fur¬ 
nished to Power.” 

The Commission’s opinion recognizes the existence of 
the 1927 contract, but does not explain why the unam¬ 
biguous provisions of Article 6 were ignored in computing 
the cost of backfeed energy supplied by Baltimore Com¬ 
pany (Pet. App. 45). 

Tinder the Commission’s allocation the payment for 
backfeed becomes very significant in determining Penn 
Water’s cost of service to all customers as well as 
its net charges to Baltimore Company (Pet. App. 171-74). 
Because this proceeding against Penn Water does not 
involve an investigation of Baltimore Company’s charges 
to anyone (Pet. App. 31-37, 40), the Commission is here 
without authority to alter the legal rate or charge on file 
as a tariff for backfeed service to Penn Water (Jt. App. 
68 ). Consequently any payments or credits by Penn 
Water must be computed in accord with Article 6, which 
provides for billing of the daily net amount of backfeed 
at Baltimore Company’s actual cost plus ten per cent 
(Jt. App. 4585). 

The Commission’s determination of the credit to Balti¬ 
more Company for backfeed delivered to Penn Water was 
made at the rate of 4.7 mills per kilowatt hour, a rate 
arbitrarily determined with which Penn Water does not 
agree (Pet. App. 173, Jt. App. 2244-45, 2431, 4369, 43S0). 
But regardless of the correctness of this rate the Commis- 
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sion charged Penn Water and credited Baltimore for all 
the hourly determined backfeed supplied by Baltimore 
Company and allegedly used for firm supply in Penn¬ 
sylvania (Jt. App. 2227-28) rather than for the daili jr net 
amount as required by Article 6 (Jt. App. 4166, 4^)85). 
The result is to permit Baltimore Company to purchase 
Penn Water’s energy at 1.24 mills per kwh and sell Penn 
Water steam energy at 4.7 mills per kwh (Pet. App. 163, 
173-74). This provides a discriminatory excess credit to 
Baltimore Company in substantial amount as more ifully 
described below. 

Errors arising out of the Commission’s misinter¬ 
pretation of the Safe Harbor Contract and the 
Penn Water-Baltimore Company contracts 

The Commission’s misinterpretation and misapplica¬ 
tion of the terms of the Safe Harbor Contract and the 
Penn Water-Baltimore Company contracts has led to the 
three following errors in its allocation of costs and tev- 
enues: (a) An improper determination of total cost of 
service to each and all customers (Pet. App. 174), (b) an 
overstatement of the credits to Baltimore Company (Pet. 
App. 172-73) and (c) an overstatement of the revenues 
received by Penn Water from Baltimore Company (Pet. 
App. 155,174). j 

(a) The Commission has followed the recommenda¬ 
tions of its witness, Davis, and included in the total costs 
of Penn Water’s services only one-third of the Safe Har¬ 
bor costs (Pet. App. 154, 156, 164; Jt. App. 411, 4375). 
This approach is premised upon the erroneous propo¬ 
sition that Safe Harbor has no obligation to render 
services to PP&L, PE and the Railroad and that the 
demands of these customers as well as ME are to be 

I 
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met by Penn Water from production at Holtwood and 
one-third of the Safe Harbor output plus additional 
services allegedly supplied by Baltimore Company (Pet. 
App. 170-73; Jt. App. 4377-78). 

As indicated above, Safe Harbor’s contractual obliga¬ 
tion to render joint services with Penn Water to PP&L, 
PE and the Railroad is legally unquestionable; the 
undisputed facts in the record indicate that approximately 
two-thirds of Safe Harbor’s output is actually used for 
supply to customers other than Baltimore Company (Jt. 
App. 4658-60). To ignore the cost of those Safe Har¬ 
bor services (in excess of the one-third of Safe Harbor’s 
alleged cost already considered as part of Penn Water’s 
cost of service) in determining the costs of service 
to PP&L, PE and the Railroad is to understate the 
actual cost of such service (Jt. App. 1959) and corre¬ 
spondingly to overstate the so-called excess revenues 
received. Indirectly the inclusion of additional Safe Har¬ 
bor costs would affect the costs of service found for the 
other customers as well. 

As the record is incomplete as to the cost of Safe 
Harbor’s services to be allocated jointly with Penn 
Water’s cost of service to various customers, this Court 
cannot at this time make such a determination. Proper 
procedure therefore requires, in any event, that the pro¬ 
ceeding should be remanded to the Commission for a deter¬ 
mination as to the total cost of service to all customers 
in accord with a sound interpretation of Safe Harbor’s 

contracts and the actual use of its services. 

* 

(b) The Commission’s order instituting its investiga¬ 
tion limits the questions to the reasonableness of Penn 
Water’s rates and charges for Penn Water’s services 








I 
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allegedly subject to the Commission’s jurisdiction (JPet. 
App. 34). Nevertheless, substantially all of the purported 
“excess revenues” from Baltimore Company, as deter¬ 
mined by the Commission, result from a determination 
and allowance by the Commission of an increase in Balti¬ 
more Company rates or charges to Penn Water, in the 
form of two very substantial credits for its purported 
services to Penn Water (Pet. App. 172-174). The Com¬ 
mission has determined that Penn Water’s net cos|; of 
service to Baltimore Company in 1946 was only $652,993 
(Pet. App. 174). This figure was arrived at by adding 
to the special facility costs, the total capacity and energy 
costs allocated by the Commission to Baltimore Complany 
and deducting therefrom the exaggerated credits nfien- 
tioned above (Pet. App. 162, 172-174). Although Penn 
Water does not agree with the Commission’s allocation of 
costs, these costs will be used for the purpose of illus¬ 
trating the impact of the Commission’s misinterpretation 
of the two contracts in this connection. 

The Commission has allocated to Baltimore Company 
$750,420 (Pet. App. 172), representing its share of the 
cost of Penn Water’s capacity services. It has, howeyer, 
applied a credit of $433,788 (Pet. App. 172) against such 
costs, which represents a credit for 36,149 kw of capacity 
allegedly supplied by Baltimore Company to meet [the 
demands of the Pennsylvania customers (Pet. App. 17|1). 
This alleged supply by Baltimore Company to make up 
a supposed deficiency in Penn Water’s resources results 
from the Commission’s assumption that no more tljan 
one-third of the Safe Harbor capacity is available | to 

I 

the Pennsylvania customers, Baltimore Company havi|ng 
bought, in the Commission’s opinion, the other two-thirds 
(Pet. App. 45, 171, 179). ! 
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Factually, of course, the 36,149 kw. of capacity is sup¬ 
plied by Safe Harbor (Jt. App. 2412-13) and under a 
proper construction of the Safe Harbor contracts must 
be treated as a part of Safe Harbor’s contractual obliga¬ 
tion to render joint services with Penn Water to PP & L, 
PE and the Railroad. The $433,788 credit to Baltimore 
Company is wholly discriminatory and unsubstantiated 
by either the facts or the law. 

In the case of energy costs, the Commission allocated 
$624,138 to Baltimore Company, but at the same time pro¬ 
vided an even more extravagant credit in the amount of 
$1,205,320 (Pet. App. 173). In net result Penn Water 
was alleged to have supplied a large amount of energy 
to Baltimore Company at the same time it was required 
to make a substantial net payment in the amount of 
$581,182 to Baltimore Company (Pet. App. 173), pre¬ 
sumably for the privilege of supplying such service. This 
incongruous conclusion is again attributable to the Com¬ 
mission’s errors of law in construing the Safe Harbor 
contracts as well as the contracts between Penn Water and 
Baltimore Company. 

The Commission has found that the 1946 sales of energy 
to the Pennsylvania customers totalled 937,950 mwh, of 
which 746,286 mwh was sold as firm energy and 191,664 
mwh as net interchange (Pet. App. 172). The Commis¬ 
sion has also found that Penn Water in 1946 had available 
only 615,363 mwh of energy for sale in Pennsylvania 
(Pet. App. 172-173). The remaining 322,314 mwh is 
regarded by the Commission as having been supplied by 
Baltimore Company. Of such 322,314 mwh, 162,677 mwh 
was actually supplied by Safe Harbor and is termed a 
diversion out of Baltimore Company’s alleged entitlement 
to tw’o-thirds of Safe Harbor’s output, the balance, 159,637 
mwh, is described as backfeed supplied to Penn Water 
by Baltimore Company (Jt. App. 4378). 
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It is not necessary to analyze the complicated steps 
taken by the Commission in arriving at the credit| of 
$1,205,320 (Pet. App. 173) for the energy supposedly sup¬ 
plied by Baltimore Company. It is obviously too laijge, 
since it is perfectly clear that there has been no diversion 
by Penn Water of any energy from Safe Harbor to which 
Baltimore Company is entitled and the credit for backfeed 
must be determined in accordance with the provisions of 
Article 6 of the 1927 Contract. In 1946 the amount pay¬ 
able by Penn Water to Baltimore Company for backfeed^ if 
properly billed under the provisions of Article 6 woiild 
have been $246,112 (Jt. App. 1942, 4166, 4585). This 
is the only possible credit which may be allowed 1 to 
Baltimore Company for any service to Penn Water. Itj is 
almost a million dollars less than the energy credit pre¬ 
scribed by the Commission. | 

i 

(c) The Commission’s failure to apply proper le£al 
standards in determining the contractual rights and obliga¬ 
tions of Penn Water and Baltimore Company under the 
Basic Contract results in an overstatement of Penn Wafer 
revenues received from Baltimore Company in 1946 in 
amount of $1,127,699. This amount, which is the net inter¬ 
change revenue actually received by Penn Water in 19-46 
from the Pennsylvania customers, has been accounted for 
by the Commission as revenue received from Baltimore 
Company (Jt. App. 4381, Pet. App. 155, 174). 

The Commission’s arbitrary action in transferring 
revenues received by Penn Water from the Pennsylvania 
customers to revenues received from Baltimore Compaiiy 
is premised, as previously pointed out, upon the mistaken 
theory that under Article II of the Basic Contract (J|t. 
App. 4607-08) Baltimore Company is entitled to all Pei}n 
Water’s production after its obligations to supply only firbi 
energy to others have been met (Pet. App. 173). But the 
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net revenues from interchange energy are not revenues 
from Baltimore Company, and to treat them as such 
results in a gross distortion of Penn Water’s revenues 
and consequent overstatement of excess revenues received 
for services to Baltimore Company by almost $1,000,000. 25 

To recapitulate, the Commission has found that the 
allocated cost of Penn Water’s services to Baltimore 
Company are $917,543 for special facility costs, $750,420 
for capacity costs and $624,138 for energy costs, or a 
total of $2,292,101 (Pet. App. 162, 172, 173). From this 
total there might be deducted a credit to Baltimore Com¬ 
pany in the amount of $246,112 for backfeed as billed un¬ 
der Article 6 of the 1927 Contract (Jt. App. 4166). The 
resulting net total, $2,045,989, represents Penn Water’s 
cost of services to Baltimore Company on the basis of the 
Commission’s own determination less a credit to Baltimore 
Company arising out of a proper construction of the legal 
effect of the two contracts. 

Since Penn Water’s revenues from Baltimore Company 
in 1946 were only $1,104,951.85 (Pet. App. 152) and, even 
as adjusted by the Commission were put at $1,116,835.29 
(Pet. App. 153), it is apparent that under a proper con¬ 
struction of the legal effect of the two contracts Penn Wa¬ 
ter, far from having received excess revenues from Balti¬ 
more Company, has actually been rendering service at less 
than cost by approximately three-quarters of a million 
dollars. By contrast, under the Commission’s improper 
construction of the contracts Penn Water is found to have 
received $1,733,318 in excess revenues from Baltimore 
Company in 1946 (Pet. App. 174). In consequence Penn 

25 The overstatement of the excess revenues received from Baltimore Com¬ 
pany is smaller than the amount of net interchange erroneously included in 
revenue from Baltimore Company because the Commission has mistakenly allo¬ 
cated certain relatively small costs to Baltimore Company in connection with 
this interchange business. 
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Water in consideration for its services in that year shojild 
refund to Baltimore Company not only the $1,104,952) it 
received but an additional $700,000 more! 

Even assuming that Baltimore Company is entitled 
to two-thirds of the entire Safe Harbor output, the 
Commission’s allocation of costs is erroneous 

Even if it be assumed that the Commission’s construc¬ 
tion of the Safe Harbor contract is correct and tljiat 
Baltimore Company is entitled to an undiminished fr^o- 

I 

thirds of the Safe Harbor output which has been in p^rt 
diverted by Penn Water, the Commission has erred in 
crediting Baltimore Company for such alleged diversipn 
at a rate determined by reference to its purported cost of 
steam generated energy (Pet. App. 173). The Commis¬ 
sion has also erred in its determination of capacity a^id 
energy costs and in its statements of revenues received 
(Pet. App. 155, 170-73), all of which benefit the Baltimojre 
Company at the expense of the Pennsylvania customers, 
or to the extent that the business in Pennsylvania |is 
beyond the jurisdiction of the Commission at the expense 
of Penn Water itself. j 

i 

I 

Errors in cost of services allegedly diverted 
from or supplied by Baltimore Company 

In the first place, any energy or capacity which may lj)e 
regarded by the Commission as having been diverted t|y 
Penn Water should be paid for by Penn Water at a rate 
determined not by reference to Baltimore Company is 
steam costs but by reference to the rates payable by 
Baltimore Company under the Safe Harbor contract. Ar¬ 
ticle VII of the Safe Harbor contract provides in part (Jt. 
App. 4562): j 

“* * * Should Holtwood Company [Penn Wateij] 
at any time fail to transmit or cause to be trans- 
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mitted any of the energy sold by Safe Harbor 
Company to Baltimore Company, Holtwood Com¬ 
pany forthwith will purchase all such energy from 
Safe Harbor Company at Safe Harbor and will pay 
therefor at the rates payable by Baltimore Company 
therefor under Article V hereof.’’ 

The so-called diverted energy is, in the Commission’s 
view, energy sold by Safe Harbor to Baltimore Company 
which Penn Water has failed to transmit or cause to 
be transmitted (Jt. App. 1614-15). It is thus, under 
the provisions of Article VII, energy to be regarded as 
purchased by Penn Water, and the rates payable by Penn 
Water are the same rates as Baltimore Company would 
pay under the contract which, as has been indicated, 
calls for payment of costs plus a specified return. Based 
on the Commission’s own estimate of costs and on its own 
allocation methods, it was shown that the costs to be 
applied to Safe Harbor energy allegedly diverted by Penn 
Water from Baltimore Company was in 1946 only 0.867 
mills per kwh (Jt. App. 2240-42, 2424-25, 4528) as com¬ 
pared with the 4.7 mills per kwh used by the Commission 
(Pet. App. 173). The substantially higher price used by 
the Commission, in place of Safe Harbor’s computed cost, 
and applied to the “diverted” energy allegedly used for 
firm supply results in an overcharge to the customers in 
Pennsylvania of approximately $500,000. 

Furthermore, even if the measure of Penn Water’s 
alleged liability were to be the costs of Baltimore Com¬ 
pany’s steam-generated energy, the Commission has made 
no investigation of such costs or determination as to the 
reasonableness thereof (Jt. App. 2244-45, 2431, 2441-43, 
4369, 4380). In fact, Penn Water offered to prove that 
Baltimore Company’s costs were excessive (Pet. App. 
403). Such offer was ignored and the Commission not 
only refused to receive Penn Water’s proffered evidence, 
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but even prevented a statement of the details thereof 
(Jt. App. 2444-53). Thereafter Penn Water attempted to 
file an application under Section 306 of the Act fJr an 
investigation by the Commission of Baltimore Company’s 
charges which was also refused. That the Conjtmis- 
sion possesses authority to investigate Baltimore (Com¬ 
pany’s charges must be clear, if it be assumed thatj the 
Commission has jurisdiction to regulate Penn Water’s 
charges. Even if Penn Water has not the status of “pub¬ 
lic utility” under the Act, Baltimore Company mu^t be 
deemed to have this public utility status by reasofi of 
its sales to Penn Water (Jt. App. 4585; Pet. Appj 45, 


172-73). Essentially the same situation as for energy 
exists with respect to capacity service allegedly supplied 
by Baltimore Company for the Pennsylvania customers, 
which capacity is physically supplied from Safe Harbor. 
Regardless of whether the cost to be applied to this serv¬ 
ice, under the Commission’s interpretation of the ^on- 
tracts, is Safe Harbor cost or Baltimore Company post, 
it is obviously improper for the Commission to assume 
a cost for this service (Pet. App. 172, fn. 130). As its 
witness said with respect to the $12 per kw. used in this 
connection, “this rate is not determined by any analysis 
of Baltimore’s capacity cost or by any mathematical 
process” (Jt. App. 4370). There was, in fact, absolutely 
no evidence that related this rate of $12 per kw. to Balti¬ 
more Company or Safe Harbor cost of capacity supply. 
Obviously the determination of a capacity charge for fhe 
interstate supply by Baltimore Company would require 
investigation of that company’s investment in plant, its 
allowable return, expenses, etc. under a rate proceeding 
by the Commission. There is no legal tariff now on file 
providing for any capacity supply or charge to Penn 
Water by Baltimore Company. 
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In computing the credit to Baltimore Company by rea¬ 
son of the alleged diversion by Penn Water, the Commis¬ 
sion has thus committed two fatal errors. It has first 
failed to apply the contractual rate at which such allegedly 
diverted energy should be billed to Penn Water by Safe 
Harbor (Jt. App. 4562) and, second, it has used as a 
measure of cost to Penn Water the purported cost of 
Baltimore steam-generated energy and capacity without 
any investigation or evidence as to the components of 
such alleged cost and without any determination as to the 
reasonableness thereof (Jt. App. 2244-45, 4370). 


Errors in allocation of dependable 
capacity and use of energy 

Turning to the Commission’s allocation of capacity 
costs among Baltimore Company, the Pennsylvania cus¬ 
tomers, and the Kailroad it has heretofore appeared that 
the Commission found that 36,149 kw. of the dependable 
capacity provided for the coincident demands in Pennsyl¬ 
vania is supplied by Baltimore Company (Pet. App. 
171). 26 In the allocation of capacity costs this 36,149 
kw. at $12.00 per kw. was deemed to represent a credit 
to Baltimore Company of $443,788 and an equal cost to 
the other customers (Pet. App. 172). 


20 On the basis of the conclusions of the witness. Davis, the Commission 
found that the combined dependable hydro capacity of the Holtwood and Safe 
Harbor plants was 250,000 Kw, and that the total capacity for the Holtwood 
steam plant was 28,000 Kw. It then proceeded to allocate the dependable 
capacity of the hydro plants, 91,740 Kw. to Holtwood and 158,260 Kw. to Safe 
Harbor, and from each such plant capacity to deduct a prorated amount of 
station use and line losses. From the resulting deliverable, dependable capacities 
it next deducted 97,157 Kw. representing Baltimore Company’s so-called two- 
thirds entitlement from Safe Harbor capacity and 41,480 Kw. for the calculated 
minimum amount of 25-cycle capacity available to Baltimore Company at the 
Highlandtown Substation. The Commission thus arrived at a dependable 
capacity available for the supply to the Pennsylvania customers of 117,363 Kw. 
Since the coincident demands of the Pennsylvania customers, plus an allowance 
for reserve, were computed at 153,512 Kw., the Commission regarded the 
difference of 36,149 Kw., as having been supplied by Baltimore Company (Pet. 
App. 167-171). 
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Obviously, to the extent that the 36,149 kw., allegedly 
supplied by Baltimore Company, should be reduced^ the 
cost of service to Baltimore Company would be increased 
and the cost allocated to the other customers woulil be 
diminished. Penn Water contends here 27 that the Com¬ 
mission has erred in the following respects as related to 
dependable capacity: (1) In its allocation of the depend¬ 
able capacity between the Holtwood and Safe Hajrbor 
plants (Pet. App. 167-69); (2) in its calculation of thte 25 
cycle capacity supplied to Baltimore Company at Hjigh- 
landtown Substation (Pet. App. 171 (fn. 126)); (3) in 
its determination of the coincident demands of the Penn¬ 
sylvania customers (Pet. App. 171 (fn. 127)); and (4) in 
failing to make proper provision for recognized variations 
in the capacity supplied to Baltimore Company (Pet. App. 
175-76, 188-89). 

With respect to the Commission’s errors in allocation 
resulting from its accounting for energy, the only addi¬ 
tional point to be noted here is similar to item (4) above. 
The Commission has failed to provide for recognized 
variations in the alleged supply of Baltimore Company 
energy to the Pennsylvania customers (Pet. App. 175+76, 
188-89). I 

(1) The witness, Davis, pro-rated his estimate of total 
dependable capacity for the Holtwood and Safe Harbor 
hydro plants between the plants in the ratio of the 
installed capacity at each development (Pet. App. 167; !Jt. 
App. 4369, 4389). The Commission rejected the Dajvis 
method and on its own initiative pro-rated part of sach 
dependable capacity on the basis of a computed weed’s 
generation under minimum flow conditions at the two 
plants and the remaining part on the basis of “excesjs” 

27 The Commission erred in other respects in this connection, for examjple, 
in its determination of the total dependable hydro capacity based on its Staff’s 
testimony without regard to the expert testimony of Petitioners’ witnesses. 
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installed capacity (Pet. App. 167-169). Penn Water, how¬ 
ever, by contract is the preferred seller to Baltimore Com¬ 
pany and, therefore, all its capacity which would be 
dependable in the absence of Safe Harbor must be 
regarded as dependable before any of the capacity at Safe 
Harbor is considered to be so available (Jt. App. 27, 1753- 
54, 4587). 

Article 9 of the 1927 contract provides in the first sen¬ 
tence that (Jt. App. 4587) “During low flow Power’s 
,[Penn Water’s] hydro plant shall operate on the peak por¬ 
tion of Electric’s [Baltimore Company’s] load and shall 
take care of fluctuations of load, and of reserve capacity 
within the limits of available capacity * * This 

provision is in no way inconsistent with the 1931 Basic 
Contract and is thus to be regarded as in full force and in 
effect. Since Penn Water is entitled in low flow periods 
to operate on the peak of the Baltimore Company load, in 
which advantageous position its available energy under 
even most adverse conditions is sufficient to firm up its 
full available capacity (Pet. App. 166), the full capacity 
of the Holtwood hydro plant must be regarded as its 
dependable capacity. 

The dependable capacity at Holtwood is therefore 
100,000 kw. (Jt. App. 1753-54, 4720-22), or approximately 
8,000 kw. more than the dependable capacity assigned 
to Holtwood by the Commission. Allocation of this addi¬ 
tional 8,000 kw. to Holtwood, without change in the total 
for both plants, would of course reduce correspondingly 
the dependable capacity found to be available at Safe 
Harbor (Pet. App. 168), and consequently reduce Penn 
Water’s so-called one-third entitlement by almost 3,000 
kw. Thus, in result, the total Penn Water dependable 
capacity available to meet the demands of the Pennsyl¬ 
vania customers would be increased by approximately 
5,000 kw., and the so-called balance to be supplied by Balti- 
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more Company would be decreased by the same amount. 
Consequently, Baltimore Company’s credit at $12 pet kw. 
(Pet. App. 172, (fn. 130)) would be reduced by 4^out 
$60,000 and the capacity costs allocated to the Pennsyl¬ 
vania customers would be decreased. 


(2) The witness Davis ignored the physical fact that 
a substantial amount of Penn Water capacity was actually 
supplied to Baltimore Company at Penn Water’s ijkgh- 
landtown Substation; and he came to the conclusion that 


no capacity service was rendered by Penn Water to this 
customer (Pet. App. 53, 170; Jt. App. 4377). The Com¬ 
mission attempted to correct this obvious error; j but 
ignored the only evidence on which a correct result foir the 
assumed conditions could have been based (Jt. App. 2426- 


29, 2433-34, 4531). Without any support in the recprd, 
the Commission determined the minimum possible amount 
ot capacity service, 41,480 kw., that could by arbitrary 
computation be assigned to the supply to Baltimore Com¬ 
pany (Pet. App. 171, (fn. 126)), thus further distorting 
allocated costs in favor of Baltimore Company. Unqjies- 
tioned evidence shows that the actual deliveries of 25-cVcle 
service at Highlandtown sub-station were at a rate far 
greater than the 41,480 kw. found by the Commission (Jt. 
App. 1559-61, 1922-23, 4109, 4158, 4531). 

This 41,480 kw. of capacity service to Baltimore Com¬ 
pany was determined by deducting from the total depend¬ 
able 25 and 60-cycle capacity at Holtwood, found by jthe 
Commission to be 84,480 kw. after proration of losses, the 
capability of the two Holtwood frequency converters at 
14,000 kw., the Holtwood 60-cycle rated generating capacity 
at 24,000 kw. and 5,000 kw. for PP&L’s 25-cycle l<j>ad 
(Pet. App. 163-64, 171). 

The Commission gives no reason at all for its deduc¬ 
tion of the full capability of the two Holtwood frequency 
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converters and there is no evidence whatever to support 
such a deduction. Such assumed use of the frequency 
changers to divert capacity service from Baltimore Com¬ 
pany is contrary to the evidence of record (Pet. App. 42, 
Jt. App. 1872-73, 2428, 4109). This deduction is therefore 
wholly unsupported and must be restored. 

Neither does the Commission explain its deduction of 
the 60-cycle rated generating capacity at Holtwood, 
although it may be surmised that the Commission’s action 
is predicated upon the actual use of the 60-cycle service 
for supply to the Pennsylvania customers. In any event 
it is apparent that it is improper to deduct a gross rated 
capacity from net deliverable dependable capacity. If 
the deduction were to be made at all, it should be no 
more than about 20,000 kw\, which amount is in the same 
relation to the 24,000 kw. 60-cycle rated capacity as the 
relation of the deliverable dependable capacity (84,480 kw.) 
to the gross rated total plant capacity (104,000 kw.) (Pet. 
App. 168, 170). 

Correction of these two obvious errors results in an 
increase in the 25-cycle capacity available to Baltimore 
Company at Highlandtown to 59,480 kw. as compared with 
the 41,480 kw. computed by the Commission. 28 This in¬ 
crease in capacity available to Baltimore Company would 
reduce the Holtwood dependable capacity available for the 
demands of the Pennsylvania customers by 18,000 kw. and 
correspondingly increase the so-called balance to be sup¬ 
plied by Baltimore Company (Pet. App. 171). But the 
cost to Baltimore Company of the additional Holtwood 
25-cycle capacity available at Highlandtown computed at 
$18.09 per kw. (Pet. App. 172), as the Commission has 

28 An increase of 14,000 kw. to correct for the improper deduction of the 
capability of the Holtwood converters and an increase of 4,000 kw. to state the 
capacity of the 60-cycle Holtwood hydro generators in terms of deliverable 
dependable capacity. 
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done, would be $325,620, whereas the additional credit to 
Baltimore Company for capacity allegedly supplied at $12 
per kw. (Pet. App. 172, fn. 130) would be only $21(5,000. 
Correction therefore results in a net increase in the costs 

I 

to be allocated to Baltimore Company and net decrease in 
the costs to be allocated to the other customers of approxi¬ 
mately $110,000. 

(3) In determining the dependable hydro capacity at 
Holtwmod and Safe Harbor, the Commission asspmed 
adverse flow conditions (Pet. App. 165-166). Since the 
alleged dependable capacity available for the Pennsylvania 
customers and the Railroad was subtracted by the Com¬ 
mission from the total coincident demands of thosej cus¬ 
tomers to arrive at the so-called balance to be supplied 
by Baltimore Company (Pet. App. 171), it is apparent 
that both the capacity and the demand figures must be 
determined on the same basis. In determining the 
coincident demands in Pennsylvania, however, the pom- 
mission assumed river flow conditions that were not 
adverse. 

The Commission’s inconsistent treatment is of par¬ 
ticular significance in the case of the demand of PP&L, 
because by contract the demands of PP&L are subject 
to a 20% reduction under adverse flow conditions (Pet. 
App. 48, fn. 14; Jt. App. 1931-32, 3681-83, 3697-98). The 
use of the proper figure for the PP&L demand plus a 
10% reserve allowance would thus mean a reductioh of 
approximately 12,000 kw. in the amount found by the Com¬ 
mission to represent the PP&L demand (55,000 kw.) and 
related reserve (Pet. App. 171, fn. 127). The reduction of 
12,000 kw. would of course be reflected in the total Coin¬ 
cident demands for the Pennsylvania customers and the 
Railroad at the time of the system peak and consequently 
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would reduce the so-called balance to be supplied by Balti¬ 
more Company at the price of $12 per kw. (Pet. App. 171- 
172). The capacity credit allocated to Baltimore Com¬ 
pany would be properly decreased by $144,000, and the 
capacity costs to be allocated would be correspondingly 
decreased. 

The Commission has also been obviously inconsistent 
in its determination of the demand of the Railroad in 
Pennsylvania coincident -with the system peak (Pet. App. 
171). In the case of the three Pennsylvania wholesale 
customers, the Commission purported to use their actual 
demands at the time of the combined system peak. In 
the case of the Railroad, however, the Commission com¬ 
puted the demand by an allocation of part of the total 
billing demand for the Railroad in both Maryland and 
Pennsylvania for the month of December, 1946 (Pet. App. 
169-70; Jt. App. 2217-18, 4377). This billing demand is 
the average of the highest three one-hour integrated peak 
loads during the month (Jt. App. 2476), but none of these 
three highest loads occurred at the time of the combined 
system peak. 

The actual demand of the Railroad in Pennsylvania 
at the time of the combined system peak, as recognized 
by the Commission, was 24,000 kw. (Pet. App. 169). The 
only reason ascribed by the Commission for its substitu¬ 
tion of a computed demand for an actual lower demand 
in the case of the Railroad was that such an average 
demand was found appropriate as the basis for billing 
and was thus specified in the contract. There can be no 
denial, however, that the only load of the Railroad in 
Pennsylvania, that was effective at the time of the system 
peak in creating the need for the alleged supply from 
Baltimore Company was 24,000 kw., not the 36,557 kw. 
used by the Commission (Jt. App. 2429-30). No attempt 
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was made to show that greater Railroad loads at otlher 
times contributed to any greater requirement. Accord¬ 
ingly, the total demands of the customers in Pennsylvania 
have again been overstated, this time by 12,557 kw. jilus 
an applicable reserve. Again Baltimore Company is 
favored by this error which results in a misallocationj of 
credit for capacity of over $165,000. 

Finally, the Commission has erred in allocating an 
allowance for reserve to the ME demand (Pet. App. 
170-71; Jt. App. 4377). The nature of Penn Water’s 
services to ME do not require a provision for resejrve 
capacity as is the case of the obligations to PP&L 
and PE where Penn Water and Safe Harbor have jfull 
responsibility for the area loads and for which customers 
provision is made for reserve in the system requirements 
(Jt. App. 2430, 2438-41). The different treatment for 
the service to ME is recognized by the customer as indi¬ 
cated in its Form. 12 reports to to the Commission, as Penn 
Water offered to prove (Pet. App. 242-243). j 

As a result of the association of a provision for reserve 
with the ME demand, an additional 2,000 kw. has been 

7 I 

added to the total coincident demands in Pennsylvania 
which at $12 per kw. results in an additional $24,000 ijiis- 
allocation of capacity credit to the benefit of Baltimore 
Company and detriment of the Pennsylvania customers. 

(4) In its determination of dependable capacity avail¬ 
able to Baltimore Company (Pet. App. 165-71), the Com¬ 
mission has given no consideration to the evidence of Rec¬ 
ord that the dependable capacity, both hydro and ste^m, 
is subject to increase. This again results in an unfair 
discrimination in favor of Baltimore Company. I 

The Commission has provided for increased charges 
to the Pennsylvania customers as their capacity servfice 
may be increased and has provided for correspondingly 
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decreased charges to Baltimore Company on account of 
such increased service in Pennsylvania as well as auto¬ 
matic decreases resulting from depreciation of the rate 
base (Pet. App. 175-76, 188-89). No provision, however, 
has been made for an adjustment of charges to Baltimore 
Company on the basis of increases in the total dependable 
capacity available, the full benefit of which accrues to 
Baltimore Company (Pet. App. 45, ISO). 

Although it is presently impossible to speculate to what 
extent increased dependable capacity will be available in 
the future, Penn Water offered to prove that increases in 
dependable capacity have been substantial since 1946 (Pet. 
App. 241). It is also evident from the record that such 
an increase must be anticipated. For example, it appears 
from the Commission’s own allocations (Jt. App. 4377, 
43S9) that between 1944 and 1946, the dependable capacity 
increased by approximately 24,500 kw. It is also true 
that the Holtwood steam capacity is presently 30,000 kw. 
rather than the 28,000 kw. found by the Commission for 
the year 1946 (Pet. App. 203). Since any increase in 
dependable Penn Water or Safe Harbor capacity would 
reduce the capacity found by the Commission to be sup¬ 
plied by Baltimore Company, it is apparent that irrespec¬ 
tive of the determination of this Court on the other issues 
of the case, the matter must be remanded to the Commis¬ 
sion with instructions that Penn Water’s rate schedule for 
services to Baltimore Company include charges for in¬ 
creased capacity as the same may become available. 

A somewhat similar error is apparent in the Commis¬ 
sion’s allocation of energy costs where again there was 
failure to permit recognition of changes in the alleged 
supply by Baltimore Company. The rates prescribed for 
the Pennsylvania customers are predicated upon a division 
of their energy receipts, which the Commission found for 
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1946 to be 65.6% of Holtwood energy at 1.24 mills per 
kwh. and 34.4% of Baltimore steam energy at 4.7 i^aills 
per kwh. (Pet. App. 173). No provision, however, is 
made for any change in the proportion of the two sources 
of supply, yet it is apparent that the proportions will not 
remain constant; and Penn Water offered to prove iii its 
application for rehearing that there had been a substantial 
increase in steam generation at Holtwood and a decrease 
in net interchange sales since 1946 (Pet. App. 248-^49), 
which changes would serve to decrease the proportion of 
energy allegedly supplied in Pennsylvania from Baltimore 
Company’s generation. 

Furthermore in the rate schedules prescribed by the 
Commission (Supp. Pet. App. 53-54, 60-70), the fuel <*ost 
adjustment clauses do give recognition to the variability 
of the steam energy allegedly supplied by Baltimore Com¬ 
pany for Pennsylvania customers. There seems to b^ no 
valid reason why recognition should not also be giveii to 
the same variation in the supply by Baltimore Compkny 
as it may affect the basic rates of the Pennsylvania <kus- 
tomers. Failure to give such recognition will result ijn a 
substantial overcharge to the Pennsylvania customers ijind 
corresponding low cost to Baltimore Company when and 
if changed conditions decrease the portion of Baltimore 
Companv energv which is purportedlv used in Pennsfcvl- 
vania. 

Again, this Court in this proceeding cannot determine 
the extent to which the rate schedules for the Pennsyl¬ 
vania customers should reflect any decrease in the energy 
supplied by Baltimore Company. The proceeding, how¬ 
ever, should be at least remanded to the Commission 

I 

with instructions that the rate schedules provide for s 
variations in the Baltimore Company supply. 
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Other errors by the Commission in the 
adjustment of revenues 

In arriving at its determination that Penn Water had 
received excess revenues in 1946 in the amount of 
$2,176,736 (Pet. App. 155, 174, 1S6), the Commission has 
made certain unwarranted adjustments in the revenues 
actually received and the expenses actually incurred in the 
test year. The most significant of such adjustments is 
the transfer of the net interchange revenues in the amount 
of $1,127,699 to revenues from Baltimore Company (Pet. 
App. 155), which has been treated above, but there are 
other adjustments which should be briefly noted here. 

The Commission has eliminated from expenses in 1946 
the entire amount ($319,599) of rate case expense actually 
incurred by Penn Water on the ground that it is “non¬ 
recurring” (Pet. App. 153-154). There is no evidence to 
support this conclusion. The amount expended covers 
usual regulatory expenses both before the Commission and 
other regulatory bodies. Petitioners offered to prove on 
rehearing that it is an item which in fact is recurring 
(Pet. App. 226). Furthermore there is no evidence of 
record that such amount of expense w T as not incurred in 
good faith and with reasonable judgment. It should be 
noted that the Commission’s practice is at variance with 
that of every other regulatory body. The expenses of 
regulation is an incident to the conduct of any public 
utility business and are as much a part of operating costs 
as any other cost of service. The disallowance of this 
item was wholly arbitrary and distorts all of the Commis¬ 
sion’s conclusions based on such disallowance of actual 
expense. 

The Commission has also eliminated as an item of 
expense, $15,293, representing salaries and insurance pre¬ 
miums actually paid in the conduct of operations (Pet. 
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App. 153-54). The Commission’s explanation is that P^enn 
Water had allegedly classified such items as non-operating 
and excluded them in the bill to Baltimore Company. ^The 
evidence, however, indicates only that the items were 
excluded from the computation of the bill to Baltimore 
Company by agreement and not because of any determina¬ 
tion that the expenses were not proper operating costs 
(Jt. App. 1552-53, 1961-62). The Commission’s elimina¬ 
tion of such costs is therefore wholly unsupportable pnd 
arbitrary. 

Finally, the Commission has transferred $141,777 from 
revenues received by Penn Water for services to the Rail¬ 
road to revenues received from Baltimore Company (Pet. 
App. 155; Jt. App. 43S1). Subsequently, in its October 
order this amount was required by the Commission to 
appear as a credit to Baltimore Company in the i[ate 
schedule (Supp. Pet. App. 50, 60) and the impropriety of 
such action is argued below (cf. Point VI). It is neces¬ 
sary at this point only to illustrate that the adjustment 
serves to distort the revenues received from Baltimore 
Company and adds to the excess found by the Commis- 

I 

sion to have been exacted. 

Pursuant to a divisional agreement with Baltimpre 
Company, separate from the Railroad contract, the tqtal 
revenues received from the Railroad are divided between 
Penn Water and Baltimore Company arbitrarily on the 
basis of the energy service in the two states (Jt. App. 
56-57, 1918-19, 2517-20). Since the Commission has hot 
undertaken to regulate service to the Railroad, the reason¬ 
ableness of the terms of this divisional agreement is pot 
an issue (Pet. App. 51 (fn. 18) 58 (fn. 22) 175, 188-89). 
Under the divisional agreement, Penn Water actually 're¬ 
ceived in 1946 as its share of revenues from the Railroad 
$1,625,575 (Pet. App. 152). The Commission is of course 
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unable to dispute this actual fact and is without authority 
to make an accounting adjustment to this actual revenue, 
particularly where an unregulated portion of Penn 
Water’s business is involved. 

The evidence relating to allocations 

The Commission’s cost allocation is based on erroneous 
interpretation of Penn Water’s and Safe Harbor’s con¬ 
tracts with their customers and on assumptions which are 
in conflict with the realities of operations under such 
contracts. On the first point there are clear-cut legal 
obligations of Penn Water and Safe Harbor jointly to ren¬ 
der services to PP&L, PE, the Railroad and Baltimore 
Company and, on the second, there is uncontroverted evi¬ 
dence of system operations, which have been and are being 
carried out daily, showing that both Safe Harbor and 
Penn Water supply services to PP&L, PE, the Railroad 
and ME, with the remaining or residual services of each 
hydro company being delivered to Baltimore Company 
over the transmission facilities of Penn Water. Both 
Penn Water and Safe Harbor render capacity services, 
energy services, share in the regulation of voltage and 
frequency and share in the supply of reactive services, 
while Penn Water alone provides the necessary transmis¬ 
sion services to each customer on behalf of itself and Safe 
Harbor. 

The Commission’s view that Penn Water alone renders 
services to the Pennsylvania customers and the Railroad 
has led it into the error of considering only Penn Water’s 
costs. The cost allocations used by the Commission fail 
to consider the costs of the services to the company render¬ 
ing such services and, therefore, do not follow the legal 
requirements of cost allocation as heretofore applied by 
the Commission and upheld by the courts. Instead of 
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considering the actual supply of services, the Commission 
adopted various arbitrary adjustments of costs as we^l as 
assumptions as to amounts of service entitlements which 
had the effect of producing the greatest possible reduction 
to Baltimore Company and the smallest reduction to Penn 
Water’s other customers. 

I 

Penn Water’s allocation of costs (Jt. App. 4405436) 
constituted the only evidence in the record which allocated 
costs of service on the basis of the services actually 
rendered by Penn Water and Safe Harbor. Consistent 
with Penn Water’s contentions as to the limited juris¬ 
diction, if any, of the Commission over Penn Water’s 
rates and charges, its evidence related only to the cbsts 
of rendering services to Baltimore Company. The metljiod 
here used, however, is equally applicable to the determina¬ 
tion of the cost to every other customer. The amounts of 
electric services supplied to each customer and the use mide 
of plant and special facilities, owned in part by Penn Wafer 
and in part by Safe Harbor, are factual operating matters 
of which there is ample evidence in the record. 

In the recent proceedings before the Pennsylvania Pub¬ 
lic Utility Commission, involving the joint intrastate rates 
of Penn Water and Safe Harbor, Penn Water used t|he 
same allocation methods as were incorporated in tljds 
record (Jt. App. 4405-36); but there it was concerned only 
with the allocation of the cost of service to the Pennsyl¬ 
vania customers and to the Railroad. The Pennsylvania 
Commission agreed with the allocation principles used by 

_ I 

Penn Water, and it adopted such allocation for the pur¬ 
pose of establishing temporary rates for Penn Water ai^d 
Safe Harbor jointly to the Pennsylvania customers. 

This Commission, on the other hand, attempted to malfe 
an allocation of services based on entitlements which weie 
in conflict with the proper legal interpretations of tbe 
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contracts as well as with the facts of operation. Peti¬ 
tioners contend that this Court should recognize the 
fallacy of the Federal Power Commission’s allocation 
method and should set aside the allocation findings and the 
orders of the Commission. 

POINT VI 

(Applicable to Case No. 10,531) 

The Commission’s order of October 27, 1949 should 
be set aside. 

The Commission’s “order reducing rates” of January 
5, 1949 (the January order) in Paragraph (C) required 
Penn Water to file new schedules of rates and charges 
for service to ME, PE and PP&L that would “effect a 
reduction, based upon Penn Water’s and Transmission 
Company’s operations during the test year 1946, of 
$26,094 to Metropolitan Company, $114,311 to Philadel¬ 
phia Company and $S0,538 to PP&L” (Pet. App. 189). 

The January order also provided for a new schedule 
of rates and charges for services to Baltimore Company, 
which schedule of rates and charges should be “such as, 
together with the Conowingo backwater payment, the 
revenues from the sales referred to in (C), above, [the 
Pennsylvania customers] and a credit for service to the 
Pennsylvania Railroad computed as set forth in (37), 
above, will provide a 5%% return to Penn Water and 
Transmission Company, after operating expenses and 
depreciation charges” (Pet. App. 189). The Commission’s 
finding 37 referred to does not specify in detail how the 
credit for service to the Pennsylvania Railroad should be 
computed. It reads: “ Provided, however, that the deduc¬ 
tion in respect to revenues from Pennsylvania Railroad 
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shall be only the amount calculated at rates which wbuld 
have yielded $1,261,323, based on volumes and demand^ for 
the test year 1946 * * (Pet. App. 188). j 

As appears above, on April 22, 1949, Penn Water and 
Transmission Company filed with this Court and served 
upon the Commission their petition for review of the 
January order pursuant to Section 313(b) of the ^ct, 
and on June 2, 1949, the Commission filed with this Cd>urt 
the transcript of the record of the proceedings upon 
which the January order was based. This procedur^ is 
in accordance with the dictates of Section 313(b) of the 
Act which provides in part J 


<<* * * a copy of such petition shall forthwith be 
served upon any member of the Commission and 
thereupon the Commission shall certify and file 
with the court a transcript of the record upon wlpch 
the order complained of was entered. Upon Ihe 
filing of such transcript such court shall have exclu¬ 
sive jurisdiction to affirm, modify, or set aside stich 
order in whole or in part. * * *” 

On May 31, 1949, Penn Water filed with the Comipis- 
sion rate schedules for services to PP&L, PE and ME 
which would have effected a reduction, based upon opera¬ 
tions during 1946, in the amounts specified in Paragraph 
(C) of the January order. Penn Water also filed a sched¬ 
ule for services to Baltimore Company which, together 
with the Conowingo backwater payment, the revenues from 
the sales to PE, ME and PP&L, and the alleged cost of 
service to the Railroad, would have provided a 5^% 
return, based on 1946 operations (Supp. Pet. App. 27-4^). 

On October 27, 1949, the Commission issued its “Ord|er 
Rejecting Proposed F. P. C. Electric Tariff and Prescrib¬ 
ing Rate Schedules” (the October order) (Supp. Pet. Ajip. 
46-71). The schedules prescribed by the October order 
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differed from the schedules filed by Penn Water in com¬ 
pliance with the January order in the following respects: 

(1) Prescribed Bate Schedule A for services to Balti¬ 
more Company required that there be credited to 
Baltimore Company, in computing the annual bill for 
services, in addition to the Conowingo backwater pay¬ 
ment, the revenues from sales to the three Pennsylvania 
customers and a credit for cost of service to the Railroad 
as prescribed by the January order, an additional credit 
in the amount of $141,777 per annum, allegedly “received 
by Penn Water from Pennsylvania Railroad for special 
facilities provided by Baltimore Company as found in 
Opinion No. 173” (Supp. Pet. App. 60). 

(2) Prescribed Rate Schedule A also required as a 
credit to Baltimore Company a fuel cost adjustment, pur¬ 
suant to a formula therein set forth, for variations from 
the average cost of fuel per kilowatt hour in the year 
1946 at steam stations of Baltimore Company, to be 
applicable to a specified portion of the kilowatt hours 
sold to the Railroad (Supp. Pet. App. 60-62). The amount 
of such credit is estimated by Penn Water at more than 
$50,000 for the year 1949 (Supp. Pet. App. 88). 

(3) Prescribed Rate Schedules B, C and D, for services 
to PP&L, PE and ME, respectively, likewise required 
the inclusion of fuel cost adjustment clauses, pursuant to 
a formula set forth in the schedules (Supp. Pet. App. 63- 
65, 66-67, 69-70), which it is estimated would have in¬ 
creased the three customers’ cost for the year 1949 by 
approximately $110,000 in the case of PP&L, $34,000 in 
the case of PE and $23,000 in the case of ME (Supp. Pet. 
App. 88-89). 

Since the increased costs payable by the Pennsyl¬ 
vania customers under the Commission’s prescribed rate 
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schedules would not have affected Penn Water’s revenues, 
the amount of such increased Pennsylvania revenues fyeing 
credited to Baltimore Company in accordance with pre¬ 
scribed Rate Schedule A (Supp. Pet. App. 60), the net 
effect of the October order is to require a further reduc¬ 
tion in Penn Water’s rates of approximately $20(^,000. 
This reduction is brought about by the additional credit 
of $141,777 to Baltimore Company and the additional cost 
to be credited to Baltimore Company on account of the 
fuel cost adjustment required in the alleged cost of service 
to the Railroad. Furthermore, although the Commission 
has reduced revenues by crediting Baltimore Company 
with $141,777 actually received by Penn Water in 1946 as a 
portion of its share of revenues from the Railroad ujider 
a divisional agreement, it has made no provision for any 
offsetting adjustment for the taxes payable by Penn "Water 
on said $141,777 (Supp. Pet. App. 59-60); at a rate of 3js%, 
Federal taxes alone would amount to over $53,000 (Supp. 
Pet. App. 88). | 

Aside from the monetary effect on Penn Water an<jl its 
customers, it is impossible to reconcile an adjustment 
based on monthly “variations from the average cosjt of 
fuel per kilowatt-hour in the year 1946 at all stations 
* * * of Baltimore Company * * (Supp. jPet. 
App. 53) with the clear limitation of the January otder 
that the schedules shall effect reductions “based ulpon 
Penn Water’s and Transmission Company’s operations 
during the test year 1946 # * *” (Supp. Pet. ^pp. 

23-24). I 

The October order is patently a modification of the 
January order and equally patently orders a furtjher 
reduction in Penn Water’s rates. Since it was issued 
after the petition for review of the January order and 
the transcript of record had been filed with this Court, 
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it is apparent on its face that the order is illegal, null 
and void. 

Section 313(b) of the Act is unmistakably plain in 
vesting all jurisdiction to modify an order of the Com¬ 
mission in the court where the order is sought to be 
reviewed, after the transcript of record has been filed 
(Ford Motor Company v. N. L. R. B., 305 U. S. 364, 368, 
371, 372; Mineworkers v. Eagle-Picher Mining and Smelt¬ 
ing Company, 325 U. S. 342, 343.) The reason for the 
statutory rule is obvious. If modification or amendment 
of Commission orders were to be permitted after statu¬ 
tory review proceedings had been perfected, the process 
of review might well be endless. 

Moreover, even if the October order had been timely 
issued, it should not be sustained. During the entire 
course of the hearings no issue was raised, no testimony 
given and no documentary proof presented with respect 
to the inclusion of fuel cost adjustment clauses in any 
' Penn Water rate schedules that might be required by the 
Commission’s orders. The propriety of the inclusion of 
such clauses and the formula for adjustment for the 
variation in the average cost of fuel are clearly matters 
as to which the interested parties have a right to be 
heard. The inclusion of such clauses in the schedules 
prescribed for Penn Water, without affording either Penn 
Water, or the Pennsylvania customers, who are to bear 
the increased costs, opportunity to be heard with respect 
thereto, is in violation of the following provision of Sec¬ 
tion 20 of the Act: 

“The administration of the provisions of this 
section, so far as applicable, shall be according to 
the procedure and practice in fixing and regulating 
the rates, charges, and practices of railroad com¬ 
panies as provided in the Act to regulate commerce, 
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approved February 4, 1887, as amended, and that 
the parties subject to such regulation shall have 
the same rights of hearing, defense, and review as 
said companies in such cases.” j 

It is also in violation of Section 206(a) of the Acj (if 
such section should be held applicable to Penn Water) 
which authorizes the Commission to fix rates only after a 
hearing . Finally, such order without hearing is in viola¬ 
tion of Sections 4 and 5 of the Administrative Procedure 
Act, the Fifth Amendment to the Constitution and lhng- 
established principles of law. 

The prescribed additional credit to Baltimore Com¬ 
pany of $141,777 is also a star chamber edict and rjiust 
be set aside as having been made without adequate notice 
and hearing. It also, being an adjustment of revenues 
received by Penn Water as its share under a divisional 
agreement of the revenues received from the Railrpad, 
constitutes an attempt by the Commission to regelate 
Penn Water’s rates to the Railroad, even though [the 
Commission has disclaimed jurisdiction over such rhtes 
(Pet. App. 51, 58, 175, 182; Supp. Pet. App. 95-06). 
In addition, the $141,777 credit would, on the basii of 
Penn Water’s alleged cost of service, as found by the 
Commission for the test year, 1946, provide Penn W^ter 
with less than the 514% return prescribed by the Commis¬ 
sion as fair and reasonable. 

The Commission found in the January order (Fincting 
31) that a fair return for Penn Water and the Transitiis- 
sion Company in the test year, 1946, was $1,300,672 (Pet. 
App. 186). It also concluded that Penn Water’s total cost 
of service, including the alleged fair return, Vas 
$5,268,045 (after the deduction of $133,750 representing 
the Conowingo backwater payment which is a required 
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credit to Baltimore Company under Paragraph (D) of the 
January order) (Pet. App. 153, 156, 174, 189). 

The Commission also determined that had the January 
order been in effect during the test year, 1946, the cost 
of service (which includes the prescribed 5 14 % return) 
to PP&L, PE and ME would have been, respectively 
$1,877,SIS, $834,550 and $641,361 or a total of $3,353,729, 
and that the cost of service rendered to the Railroad in 
Pennsylvania was $1,261,323. By deducting the sum of 
the cost of service to the three Pennsylvania customers 
and the Railroad in Pennsylvania, $4,615,052, from the 
total cost of service, $5,268,045, the balance, $652,993, is 
the sum that the Commission determined to be the net 
cost of service to Baltimore Company for the year 1946 
including the 5 y 4 % return (Pet. App. 174, 188). 

Under the Prescribed Rate Schedule A of the October 
order, however, there would have to be deducted, in com¬ 
puting the annual bill to Baltimore Company for 1946, the 
$141,777 credit in addition to the alleged cost of service 
to the three Pennsylvania customers and the Railroad, 
and the $133,750 for the Conowingo backwater payment 
(Supp. Pet. App. 60). If this additional deduction had 
been made, Penn Water would have received from Balti¬ 
more Company, only $511,216, or $141,777 less than the 
cost of service as found by the Commission in the Jan- 
nuary order. The resulting return to Penn Water for 
1946, on its regulated business, wmuld have been less than 
4%% on the prescribed rate base or more than y 2 % less 
than the 5 14 % return which the Commission has found to 
be fair and reasonable (Pet. App. 186). 

We have argued above that the return on a 

depreciated base required by the Commission in the Janu¬ 
ary order is, of itself, confiscatory. It requires no 
argument to illustrate that a 4%% return is per se con- 
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fiscatory since it is y 2 % less than the rate of return fi>und 
by the Commission itself to be fair and reasonable. 

For the reasons stated, irrespective of the determina¬ 
tion of this Court in Case 10,236, it is submitted that the 
October order, which is the subject for review in Case 
10,531, should, in all respects, be set aside. j 

POINT VII 

The Commission has improperly disallowed items 
of original cost of Petitioners* property totaling 

$ 2 , 009 , 090 . 

The Commission determined the actual legitimate 
investment in Petitioners’ electric plant used and useful 
to be $33,113,148.00 as of December 31, 1946 plus the 
subsequent recorded cost of additions and betterments! less 
recorded retirements (Pet. App. 25-28, 184, 185). '[This 
figure excluded from actual legitimate investment $3,)L91,- 
704.23 of claimed cost (Pet. App. 126). Petitioners 
without waiving, but expressly reserving unto themselves, 
the right in any subsequent proceedings to contest ajl of 
the cost items making up the above total, have for the 
purposes of this case determined to contest here pid, 
therefore, to brief and present to this Court items totalling 
$2,009,090. There are eleven individual cost items making 
up this total (Pet. App. 25-28, 62, 63). 

Petitioners have assigned as error, in their petitioh to 
review the Commission’s opinion and order, the elimjina- 
tion of these eleven items from actual legitimate invest¬ 
ment in their electric plant in service. The issues hjere, 
therefore, are whether the opinion and order of the Com¬ 
mission eliminating these cost items is in accordance ^ith 
law and the Federal Power Act and supported by substan- 
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tial evidence (Pet. App. 24-28). Before taking np the 
items individually Petitioners believe it to be both helpful 
and enlightening to briefly set forth the history and back¬ 
ground giving rise to the items of cost as well as the Com¬ 
mission’s general treatment of the matter of original cost 
in this case. 

General Statement 

Penn Water was originally incorporated as McCall 
Ferry Power Company in the early spring of 1905 for the 
purpose of constructing a hydroelectric development (Jt. 
App. 257S-25S9). The project went into commercial opera¬ 
tion, as found by the Commission, July 1, 1911 and has 
successfully operated to the present time (Pet. App. 97). 
Pursuant to Instruction 2d Electric Plant Accounts of 
the Uniform System of Accounts of the Federal Power 
Commission effective January 1, 1937 and an order of the 
Federal Power Commission adopted May 11, 1937 Peti¬ 
tioners duly proceeded to make for the first time original 
cost studies covering the period from the origin of the 
development to December 31st, 1936. These studies, one 
for Penn Water and one for the Transmission Company, 
were completed and filed with the Commission in May, 
1940 (Jt. App. 99, 100). To the amount of original cost 
shown by these studies for this period Petitioners in their 
Exhibit 25 in this case added subsequent net additions to 
December 31st, 1945. Exhibit 25 therefore includes Peti¬ 
tioners’ claimed original cost to December 31, 1945 (Jt. 
App. 101, 102, 2536-2538). 

Three steps were involved in making Petitioners’ cost 
determination at the direction of the Commission: (1) 
taking of an inventory of all plant and equipment in serv¬ 
ice on December 31st, 1936, (2) cost analysis of all cost 
records and (3) matching inventories against the cost 
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analysis. Also in connection with making this study peti¬ 
tioners prepared two documents, which are Exhibits 26 and 
27 in this proceeding. The first contains a summary of all 
the information Petitioners could find concerning the early 
history of this development and the second contains sig¬ 
nificant documentary evidence concerning the early history 
of the development, upon which the summary is bhsed. 
Copies of these two exhibits were furnished to the Com¬ 
mission several years prior to the beginning of the trial 
of this case (Jt. App. 99-104, 2539-2682, 2683-3204). 

It is the evidence contained in Petitioners’ Exhibits 26 
and 27 in this case plus material from Petitioners’ files 
which constitute the basic evidence in the instant case 
(Jt. App. 99-104, 2539-2682, 2683-3204). The Comjnis- 

I 

sion, as its cost Exhibit 51 clearly shows, has no evidence 
of its own upon which to make any determination or $ase 
any finding (Jt. App. 1373-1378; Compare Ex. 26| 27 
and 51, Jt. App. 2539-3204, 3451-3587) and its method 
of attack here was simply to endeavor to pick flaw^ in 
Petitioners’ evidence, adopting some of Petitioners’ evi¬ 
dence and arbitrarily rejecting the balance. (Compare 
Exhibits 26, 27 and 51, Jt. App. 2539-3204, 3451-35^8). 
Only one person on the Commission’s staff assumed 
responsibility for the statements contained in Commis¬ 
sion’s Exhibit 51. This was staff witness Newlands jvho 
is an accountant. He admitted on cross-examination that 
he had taken no legal, engineering or financial advice^ in 
connection with his conclusions rejecting the cost it^ms 
in question (Jt. App. 1361-1366, 1373-1375, 1378, 13&4). 
He also admitted that many of his conclusions involved 
matters of law, engineering and finance (Jt. App. 1^86- 
1393). We can assume, therefore, for the purpose^ of 
considering this subject matter that the witness has Con¬ 
sidered only an accounting approach to the varied pifob- 
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lems presented by the different cost items. The Commis¬ 
sion nevertheless followed this witness’ conclusions as 
to legal, engineering, financial and accounting matters 
(Jt. App. 3451-3588), and the Commission’s opinion and 
order (Pet. App. 61-130). In the light of this background 
we will proceed to take up the individual cost items pres¬ 
ently in dispute. 

The parties are in agreement that McCall Ferry Power 
Company first devoted the property to public use so the 
issue here is whether the items in question represent actual 
legitimate original cost (Pet. App. 61-130). The case of 
Federal Fower Commission v. Hope Natural Gas Co., 320 
U. S. 591, is not applicable because the Commission con¬ 
tends this case is determinative of original cost both for 
rate making and accounting purposes. 

Flashboard Development Costs. 

The only evidence concerning the origination and devel¬ 
opment of dashboards was given by Mr. Walls, the present 
President of Penn Water, who was during the period of 
experimentation, 1911 to 1921, Chief Engineer at the 
project, and Mr. Gunn now Vice President and Chief Engi¬ 
neer of Penn Water (Jt. App. 15, 16, 95-99). The testi¬ 
mony of these two witnesses established that the flash- 
boards presently in use by Petitioners consist of one inch 
pine boards fastened together and attached to and sup¬ 
ported by single seamless tubes or pipes. Holes were 
drilled on the crest of the dam and the tubes are inserted 
therein so that in effect the crest of the dam is raised by 
the height of the flashboards, as much as four feet nine 
inches. They are made in sections, three feet, and one foot 
nine inches in height, and the supporting tubes are designed 
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so that they will bend over or collapse at the point where 
they emerge from the socket on the dam crest, at a stream 
flow of about 70,000 cubic feet per second. Their pur¬ 
pose is to raise the height of the dam to supply an addi¬ 
tional head of water which in turn permits the rrjore 
economic use of the water for the generation of addi¬ 
tional electricity. They had to be designed to collapse at 
a predetermined rate of river flow T (Jt. App. 524-527,1206- 
1210 ). ! 

Experimentation with different kinds of flashboajrds 
began in 1911 and the flashboards now in use were per¬ 
fected in 1921. Before they were perfected a great deal 
of experimental work was necessary under the most diffi¬ 
cult conditions. The desired result ^vas to secure a flaish- 
board which would release water automatically at a pre¬ 
determined water flow so that Petitioners could be slure 
they would not flood back beyond the riparian rigjhts 
owned by them (Jt. App. 524-527, 1207-1210). Shortly 
after the first experiment was conducted adjoining ljjnd 
owners secured an injunction. As witness Gunn aptly 
put it: “There have been court proceedings and flajsli- 
boards ever since” (Jt. App. 1207). i 

In addition to this problem, experiments with flajsh- 
boards were further hampered by the fact that they coJild 
be experimented with only at certain times of the year 
dependent entirely upon water flow. When the water flbw 
was too low flashboards could not be successfully expejri- 
mented with. On the other hand if the water flow was too 
high experimentation would have to cease (Jt. App. 5£6, 
1206, 2546). ! 

During the period of development Petitioners triep a 
variety of experiments. First, solid metal pins were u^ed 
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to support the wooden boards. It was found that these 
pins would not collapse at predetermined water flow. 
Experimentation was conducted as to how properly to 
fasten together the wooden pine boards. They were wired 
together, and then tightened by the use of manure and 
sawdust applied to the boards. Experimentation with 
different types of dashboards such as the roller dam type 
and a kind familiarly known as butterfly gate was tried. 
The difficulty with the butterfly gate type was that the 
openings would become clogged up with refuse coming 
down the river and it was determined they could not be 
successfully used (Jt. App. 524-527, 1206-1210). The 
roller dam type of dashboard was, likewise, after experi¬ 
mentation determined to be not feasible (Jt. App. 524, 
1209). 

By 1921 sufficient experiments had been conducted to 
perfect the present type dashboards now in use (Jt. App. 
1208-1209). The cost of the perfection of the dashboards 
was admittedly $82,518.47 (Pet. App. 104, 105, Jt. App. 
3506, 3562, 3572, 4018). Commission witness Newlands, an 
accountant who admittedly had never had any practical or 
technical experience as an engineer (Jt. App. 1362, 1363, 
1384, 1402), allowed a portion of these experimental costs, 
for the years 1911 and 1912, amounting to $32,763.50 but 
recommended the elimination of the balance of $49,754.97 
(Jt. App. 3572,4018) because he deemed experimental costs 
for two years ample to cover the original development and 
construction costs of the dashboards (Jt. App. 3505). The 
Commission in its opinion determined that the costs in 
question related to improvements in operation or aban- 
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doned experiments and, therefore, did not represent proper 
original cost (Pet. App. 104, 105). 

Thus the issue presented as to this item is not whether 
experimental costs are properly capitalizable. 28 That tkiey 
are is admitted (Pet. App. 104, 105, Jt. App. 3572). The 
query is whether or not the Commission’s finding is sup¬ 
ported by substantial evidence in the face of the un<jlis- 
puted testimony of two engineers, one of whom was present 
on the project at the time, that all of the experimental work 
was necessary in order to perfect the final dashboards now 
in use (Jt. App. 524-527, 1206-1210). 

In the case of Consolidated Edison Co. et al. v. 
National Labor Relations Board et al., 305 U. S. 197 the 
Supreme Court of the United States determined that in 
order to support a finding of fact an administrative Jri- 
bunal must have sufficient evidence presented so that it 

28. It is clear that experimental costs are proper capital. Lincoln Chemical 
Co. v. Edwards, 289 Fed. 458, 463. 

“The money used in improving the process is not found in its surplus, 
but the company still has the improvements, and the improvements constitute 
surplus to the extent of their value, and as these expenditures were made 
to improve the process which the company used in its business, it has an 
invested capital in the amount expended.” 

In The Matter Of Lexington Water Power Company, 1 F. P. C. 430, 490 
(1937), the Commission states: 

“The item of $51.36 is the sum of lines 3968 to 3970, inclusive, and 
represents the cost of the services of the general superintendent of oper¬ 
ations and the motor superintendent in connection with the original efficiency 
test. It is clear from the record that while these tests occurred after oper¬ 
ations started, they could not have been made previous to that for lack of 
water and, therefore, the charge is a proper one to construction and wil;l be 
allowed.” 

In The Matter of Alabama Power Company Licensee, 2 F. P. C. 432, 449; 
41 P. U. R. (N. S.) 449, 470 (1941), it is stated: | 

"The expenses of plant tests and trial runs of water wheels, generators 
and other equipment in the amount of $5,583.58 are allowed although 
incurred after the construction period allowed herein. The record shows 
that such tests were made as soon as the sufficient head of water was avail¬ 
able.” 
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furnishes a rational basis which a reasonable mind might 
accept as adequate to support a particular conclusion. 29 

It would seem to be so clear as to require no further 
argument that such a rational basis was not present in 
this case and that therefore this item of cost should have 
been allowed as proper capital. See Kansas City South¬ 
ern Railway Company v. United States, 231 U. S. 423, 
450. 

The Commission had available its whole engineering 
staff, four of whom actually testified in this case (Jt. App. 
324, 328, 400, 1468), to prove that the period of experi¬ 
mentation was too lengthy, but failed to produce a single 
engineering witness, relying solely on the unsupported 
conclusion of its accounting witness who took no engineer¬ 
ing advice in reaching his conclusions (Jt. App. 1362, 
1363, 1384, 1402). It is clear, therefore, the Commission 
finding is wholly unsupported by substantial evidence. 

29. Section 313(b) of the Federal Power Act 16 U. S. C. 825 1 (b) states: 

"* * * The finding of the Commission as to the facts, if supported by 

substantial evidence, shall be conclusive. * * 

In construing similar provisions in the acts creating other administrative 
tribunals the Supreme Court of the United States has held that members of 
such tribunals cannot act upon their own information as could jurors in primitive 
days, that substantial evidence is more than a mere scintilla and means such 
relevant evidence as a reasonable mind might accept as adequate to support a 
conclusion. Interstate Commerce Commission v. Louisville and Nashville Rail¬ 
road Company, 227 U. S. 88, 93, 94 “* * * Commissioners cannot act upon their 
own information as could jurors in primitive days. * * * it is necessary to 
examine the record with a view' of determining whether there was substantial 
evidence to support the order”. Consolidated Edison Co., ct al. v. National Labor 
Relations Board, et al., 305 U. S. 197, 229 “Substantial evidence is more than a 
mere scintilla. It means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” National Labor Relations Board v. 
Columbian Enameling & Stamping Co., 306 U. S. 292, 299, 300. “* * * evi¬ 
dence which is substantial, that is, affording a substantial basis of fact from 
which the fact in issue can be reasonably inferred * * * Substantial evidence 
is more than a scintilla and must do more than create a suspicion of the existence 
of the facts to be established.” National Labor Relations Board v. Thompson 
Products, Inc., 97 F. 2d. 13, 15. “ 'Substantial evidence’ means more than a 
mere scintilla. It is of substantial and relevant consequence and excludes vague, 
uncertain or irrelevant matter. It implies a quality of proof which induces 
conviction and makes an impression on reason.” 
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Interest During Construction. 

As pointed out by Judge Arnold in Puget Sound Power 
& Light Co. v. Federal Power Commission, 137 Fed. 2d 
701, 702; 78 U. S. App. D. C. 143, Section 3 sub-division 
13 of the Federal Power Act defines net investment ip a 
licensed power project as the actual original legitimate 
cost thereof as defined and interpreted in the Classifica¬ 
tion Of Investment In Road And Equipment of Steam 
Roads, Issue Of 1914, Interstate Commerce Commission. 
This classification allows interest during construction to 
be added to cost on the principle that during the period bf 
construction there is no operating income available wi^h 
which to meet the necessary charges incident to con¬ 
struction. 

Pursuant to the applicable provisions of the Power Act 
and the language of the Justice in the foregoing case tljie 
Commission here permitted Petitioners to capitalize inter¬ 
est during construction at 6% to the date of the beginning 
of commercial operation excluding the period November 
1, 1907 to August 31, 1909 (Pet. App. 89-97). There jis 
no dispute, therefore, between Petitioners and the Corja- 
mission as to the rate of interest used or the date <j)f 
beginning of commercial operation. 

The Commission’s Staff recommended excluding the 
capitalization of a portion of Petitioners’ claimed interest 
during construction resulting in an elimination from 
Petitioners’ original cost of $1,201,368.57 (Pet. App. 89). 
The Commission allowed $192,789.00 of this amount (Pet. 
App. 126). Of the balance Petitioners are contesting here 
$908,734.42. This amount is made up as follows. 

The Commission first prevented Petitioners from cap¬ 
italizing interest at 6% for the period November 19(j7 
to September 1909 on accumulated cost of electric plan);, 
allowed by the Commission (Pet. App. 93). This 
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amounted to $701,758.29 (Jt. App. 4023). It then pre¬ 
vented Petitioners from capitalizing $63,552.36 represent¬ 
ing interest during construction on three of the presently 
disputed cost items, namely Disallowed Costs During 
Cessation Period, Loss of Materials and Supplies, and 
McCall Company Stock Issued For Land and Water 
Rights, for the same period, namely November 1907 to 
September 1909 (Pet. App. 76, 77, 97-100, 115, 116). 

It next prevented Petitioners from capitalizing $143,- 
423.77 as interest during construction on the three fore¬ 
going disputed cost items from the dates incurred to June 
30, 1911 except for the so-called cessation period. If this 
Court determines these three cost items are proper orig¬ 
inal cost, interest at 6% for the applicable period should 
properly be allowed. The remaining seven last items, 
excluding the item of interest as such, contain some 
amounts for interest included in the claimed cost which 
interest is not in dispute. If this Court reverses the 
Commission as to these seven items such interest as is 
included therein is properly allowable. 

It is the exclusion of the amounts of $701,758.29 and 
$63,552.36 totalling $765,310.65 which is at issue under this 
point. It is Petitioners’ position that the undisputed 
evidence shows construction was prosecuted with due dili¬ 
gence for the whole of the period from beginning of con¬ 
struction to date of beginning of commercial operation 
pursuant to the test in the Puget Sound case. 

The issue here concerns the lawfulness of the Com¬ 
mission’s order in preventing Petitioners from including 
the period November 1907 to September 1909 as a proper 
part of construction, and capitalizing interest for this 
period on both admitted items of cost as well as certain 
cost items under dispute here. 

The undisputed facts are that the McCall develop- 
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ment was a pioneer project, the first of its kind under¬ 
taken in the United States. None of the hazards of con¬ 
struction had been conquered (Jt. App. 17-18, 2545-2^48, 
2600). This factor must be ever kept in mind in deter¬ 
mining the question of the reasonableness of the construc¬ 
tion period and in considering whether the managers of 
the project exercised due diligence. 

During the first half of 1905 the original financing for 
this pioneer project was completed for a 50,000 hp. initial 
development at McCall Ferry with a contemplated dam 
crest elevation at 155 feet (Jt. App. 2599, 2699-2702, 27^4- 
2733). Subsequently negotiations with The Pennsylvania 
Railroad, which had a railroad track running parallel to 
the river on the east side, indicated that it was econorbi- 
cally possible to build a dam up to 165 foot elevation. 
The dam was eventually constructed to this height (^t. 
App. 2599, 2607, 2699-2702, 2887-2894, 2901-2904, 2920- 
2934). 

Additional funds to complete the larger development 
at a higher elevation were not needed before 1908. Ar¬ 
rangements of course had already been made to secure 
funds to attain dam crest elevation of 155 feet (Jt. App. 
1099, 1100, 1109, 1110, 2615, 2616, 3830-32, 4331-4332)). 

I 

In the summer of 1907 arrangements were made by tfie 
managers of the project to secure a third of the additional 
money required for the higher dam development for u^e 
during the early part of 1908, leaving several months to 
perfect plans to secure the balance (Jt. App. 1102-110^3, 
2616, 3830-3832). By the summer of 1907 when thede 
arrangements were made many of the physical hazardjs 
had been overcome and it was a much more simple matte}’, 
than originally was the case, to obtain additional fund(s 
when needed (Jt. App. 2616-2618). Before these additional 
funds were in hand and before the funds on hand werfe 
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exhausted the financial panic of 1907 struck the country 
(Jt. App. 1108, 2410). History demonstrates that this was 
the most serious financial panic in the country up to that 
time. Mr. Walls, President of Penn Water, was a prac¬ 
ticing engineer at that time and he testified that the panic 
prevented McCall Company from securing the additional 
capital arranged for and temporarily tied up funds from 
the original financing due to the failure of the Knicker¬ 
bocker Trust Company, the bank which was currently 
furnishing funds to the project and acting as trustee (Jt. 
App. 15, 17, 1104, 2616, 2617). 

Shortly after the inception of the panic, arrangements 
were made with the receivers of the Trust Company for 
the release of McCall Company’s funds and construction 
continued until the end of October 1908 (Jt. App. 1112- 
1116, 2618). Throughout 1908 the effects of the panic 
still prevented the securing of the additional funds 
arranged for and through default on bond interest due 
in December 1908 the McCall Company went into bank¬ 
ruptcy in 1909. The company was subsequently reorgan¬ 
ized under the name of Pennsylvania Water & Power 
Company and full construction activities began again on 
September 1, 1909 (Jt. App. 2617-2635). 

During the months of November and December, 1907 
and January, 1908 it is admitted that construction work 
continued (Pet. App. 91, 93; Jt. App. 3479, 3480). During 
this time concrete was poured on the skimmer wall and 
the connecting bulkhead between the skimmer wall and 
the powerhouse. It was also poured in the powerhouse 
substructure and in all of the forms of the superstructure 
and intake arches which had been erected prior to Novem¬ 
ber 1. Forms were stripped from completed concrete 
work and the permanent ice protection cribs were filled 
with rock. A certain amount of cleanup work was done 
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which is essential from time to time on any major con¬ 
struction work and the development was also put in shape 
to prevent loss or damage in case some time elapsed 
before full scale construction could be resumed (Jt. App. 
1114-1120, 3840, 3841). [ 

In January of 1908 the receivers of the Knickerbocker 
Trust Company made available to McCall Company jthe 
$345,000 balance due from the initial financing. The pro¬ 
gram was laid out to expend this amount in the manper 
which would contribute the most to the ultimate com¬ 
pletion of the development in case the additional financing 
could not be promptly obtained (Jt. App. 1110, 1111, 1124- 
1127, 2618, 3838). 

Beginning in April 1908 and extending through Octo¬ 
ber 1908 the excavation of the tailrace was completed 4nd 
the rock-filled ramp for the forebay was constructed, ll’he 
concrete pier connecting the end of the ramp with the 
skimmer wall was built and concrete was also poured in 
the deflection wall bringing part of it to full height. In 
addition a certain amount of miscellaneous rock exeaya- 
tion was done adjacent to the powerhouse. The Cono- 
wingo Quarry and the Charleston Sand Pit were operated 
by the McCall Company as a source of material for phe 
concrete work which was done (Jt. App. 457, 458, 956, 
1114-1121, 1125-1127, 1134, 1179, 1180). 

During the period November 1, 1907 to the end of 
October 1908 the New York force of Hugh L. Cooper who 
was under contract as a hydraulic engineer and manager 
of construction, Sanderson & Porter who superintended 
electrical construction, General Electric Company, and the 
architects, Trowbridge and Ackerman, were engaged iin 
completing the design and drawings for the initial devel¬ 
opment. The checking and correlation essential to this 
work was done by Mr. Hutchinson, Chief Engineer ahd 

I 
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various other engineers in the New York office of the 
McCall Company (Jt. App. 1114, 1115, 1122, 1167-1177, 
1180-1184, 1416, 1445, 2323). The drawings prepared were 
used by Mr. Aldred, the receiver of McCall Company, dur¬ 
ing the period of receivership, upon resumption of full 
construction in the fall of 1909 and later bv Penn Water 
(Jt. App. 508-510). 

Thus it is clear from the undisputed evidence: that 
work was done from November 1907 to November 1908; 
that during this period Petitioners prosecuted the work 
with due diligence and that the failure to secure funds 
which caused a cessation of work from November 1908 to 
August 1909 was due to the 1907 depression and not to 
lack of due diligence on Petitioners’ part. 

The Commission in its order and opinion prevented 
Petitioners from capitalizing interest during construction 
for the period November 1, 1907 to August 31, 1909 (Pet. 
App. 93). The Commission however offered no testimony 
at all on this subject. It asserts two basic propositions in 
an attempt to support its conclusion. First, it states: 

“The general economic situation undoubtedly 
delayed the procuring of additional funds, but the 
shortages of finances had not taken the officers of 
McCall Company by surprise. They were early 
apprised of the necessity of finding additional money 
to complete the project.” (Pet. App. 92). 

And in the next place: 

“Nor can it be said, on the evidence in this pro¬ 
ceeding, that the work performed during the cessa¬ 
tion period definitely contributed to shortening the 
construction period.” (Pet. App. 93). 

An analysis at the outset of the Commission’s first 
proposition sheds considerable light in testing its validity. 
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The Commission of course is well aware of the applicable 
legal test set forth in the Puget Sound case, supra . That 
test is a simple one. It is whether or not the licensee prose¬ 
cuted the construction with due diligence. The Commis¬ 
sion’s opinion can be analyzed in vain for any clear cut 
finding that there had been lack of due diligence. Instead 
it starts out by admitting that the economic depression of 
1907 delayed the procuring of funds. It then states that 
the shortage of funds had not taken the officers of Mcpall 
Company by surprise. An analysis of the alleged reasons 
claimed as support for this proposition indicates plainly 
why no clear cut finding was made pursuant to the Piaget 
Sound case. See also American Broadcasting Co. v. hof- 
Ifieinz, 78 U. S. R. 416. 

The two reasons which the Commission gives as Sup¬ 
port for this indirect finding are that the Knickerbocker 
Trust Company at the time of its failure due to the 


depression of 1907 was not obligated on call for funds j for 
project construction purposes and that Mr. Hutchinson 
the Chief Engineer of the project stated that discontinu¬ 
ance of construction was caused by the omission to take 
steps to provide more money (Pet. App. 92, 93). Botlj of 
these premises are contrary to fact and therefore the Com¬ 
mission’s ultimate proposition falls because not supported 
bv evidence. 

Petitioners’ Exhibit 26 (Jt. App. 2539) is undoubtedly 
the source of the Commission’s first alleged reason. That 


exhibit indicates that while at the time of the onset of jthe 
panic of 1907 and the receivership of the Knickerbocker 
Trust Company the latter had no call funds of the McCall 


Company on deposit, approximately $345,000 remained 


unpaid on the loan arrangements previously made and the 
failure of the Trust Company precluded immediate pay¬ 
ment under this loan arrangement (Jt. App. 2616-2618). 
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Not only therefore is the Commission’s finding arrived at 
by the expedient of taking a sentence out of context in an 
exhibit, it is also contrary to Commission staff witness 
Newlands’ cost Exhibit 51 (Jt. App. 3451-3587). On page 
22 of that exhibit he states that the closing of the Knicker¬ 
bocker Trust Company embarrassed the McCall Company 
because it prevented that Company from securing a bal¬ 
ance of approximately $345,000 which was still due under 
a loan arrangement with the Knickerbocker Trust Com¬ 
pany (Jt. App. 3479, 3480). It is thus immediately 
apparent that the first reason to support the first primary 
finding of the Commission is wholly unsupported by any 
evidence and is contrary to the Commission’s own evidence. 

The second reason to support the first primary finding 
of the Commission as to this item is likewise false for the 
same reason. It is based upon a sentence taken out of 
context. Mr. Hutchinson in his affidavit, Part 1 of Peti¬ 
tioners’ Exhibit 27, which it is interesting to note in pass¬ 
ing is subsequently rejected as evidence by the Commission 
under another item, in effect stated that delays in arrang¬ 
ing for financing when the market was unfavorable for 
raising money caused the moneys originally provided to 
become exhausted (Jt. App. 2690-2691). Because the idea 
was expressed in two sentences instead of one the Com¬ 
mission has referred to one of the sentences and disre¬ 
garded the other thus arriving at what it hoped would be 
at least a scintilla of evidence to support a finding that 
Mr. Hutchinson stated the delay was due to failure of the 
managers to raise additional money. It is clear, there¬ 
fore, that the Commission’s first primary finding is un¬ 
supported by substantial evidence. 

Analysis of the Commission’s second primary finding, 
to the effect that there was no evidence that the work per¬ 
formed in 1907 and 190S contributed to shortening the con¬ 
struction period (Pet. App. 93) indicates how desperate 
the Commission was to make its order appear to be sup- 
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ported by evidence. Here again in place of making a 
definite finding in the light of the Puget Sound casp the 
Commission is forced to make its position obscure. An 
analysis of this proposition indicates that the Commission 
must mean that the work that was done during the period 
1907 and 1908 could have been done after full scale con¬ 
struction resumed in September of 1909 without lengthen¬ 
ing the construction period actually experienced or post¬ 
poning the date of beginning commercial operation belyond 
July 1, 1911. Another way of putting this finding is that 
the overhead costs expended during this period were un¬ 
economical. When tested in the light of the rule iii the 
Puget Sound case the finding is nothing short of ridicu¬ 
lous. It means that because the w’ork could have been 
done after the resumption of full scale construction with¬ 
out lengthening the experienced construction period the 
managers of the project did not exercise due diligenpe in 
performing the work. 

The inescapable conclusion therefore is that the Work 
should not have been done in 1907 and 1908 but the inan- 
agers should have waited until September 1909 when full 
scale construction resumed. Such a conclusion is dia¬ 
metrically opposed to the test in the Puget Sound case 
which is to prosecute the construction with all due dili¬ 
gence. In that case the Court points out that the delay 
in construction was caused by the petitioner in order to 
avoid the hazard of borrowing large sums of money during 
the depression. The Court criticizes the petitioner in that 
case for delaying construction for the purpose of sajving 
money and implies that any calculated delay on the Ipart 
of a licensee in prosecuting construction is evidence of the 
failure to exercise due diligence. 

In the instant case the Commission’s finding is wholly 
unsupported by any evidence. The record is replete jwith 
evidence as to the varying whims of nature as far ag the 
Susquehanna River is concerned. It is a river which elxpe- 
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riences great floods such as took place in 1936, ice jams in 
the winter time and the like. From November, 1907 to 
November, 1908 nature was kind to the managers of the 
project and permitted construction to go on (Jt. App. 
1114-1126, 2545, 2546). For the managers not to have 
taken advantage of these favorable conditions and to have 
postponed construction until September 1909, at which 
time so far as the managers were concerned only provi¬ 
dence could have told whether conditions would be favor¬ 
able, would be nothing short of outrageous on their part. 

In addition, two of Petitioners’ witnesses Mr. Walls, 
President of Penn Water and an acting engineer on the 
project in 1909, and Mr. Gunn, the Chief Engineer and 
now Vice President, testified that the work done during the 
period November, 1907 to November, 1908 not only con¬ 
tributed to the completion of the project but could not have 
been done during the period after resumption of construc¬ 
tion of activities in 1909 without seriously delaying such 
activities (Jt. App. 459, 460, 507, 508, 1167-1175, 1186- 
1188). As opposed to this evidence the Commission 
staff had only the assumption of its accounting witness 
Newlands who concluded that the work could have been 
done after resumption of full scale operations in September 
of 1909 without lengthening the construction period (Jt. 
App. 1395, 3489). This witness could give no reference 
to any authority supporting his reason for eliminating 
this item of cost and indeed the Commission refers to 
none. Mr. Newlands did not know how much concrete was 
poured during the period 1907 to 1908 (Jt. App. 1395, 
1396). Five engineers of the Commission staff partici¬ 
pated in this case, Messrs. Davis, Howell, Roland, Jeffery 
and Bybuth. They all made detailed studies in connection 
with the development and construction of the enterprise 
(Jt. App. 328). Not one of them at any time during 
the trial of the case ever mentioned either in oral testi- 
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mony or exhibits that the length of the construction period 
actually experienced by Petitioners was unduly long or 
that the work done during the period November 1, 190i7 to 
August 31, 1909 failed to contribute to shortening the 
construction period. 

It is clear, therefore, that $765,310.65 should have lj)een 
allowed as part of Petitioners’ original cost for interest 
during construction and that the Commission’s finding^ of 
lack of due diligence and to the effect that the work per¬ 
formed during the period 1907 to 1909 did not shorten! the 

I 

construction period are unsupported by substantial (evi¬ 
dence and contrary to law. Subsequent arguments, herein¬ 
after set forth, demonstrate that $143,423.77 shiuld 
be allowed as interest because the three disputed post 
items, on which this amount of interest depends, nanjiely 
Disallowed Costs During Cessation Period, Loss of Mate¬ 
rials and Supplies, and McCall Company Stock Issued for 
Land and Water Rights, are proper original cost. 


Disallowed Costs During that Portion of Construc¬ 
tion Period November 1, 1907 to August 31, 1909. 

During the period November 1, 1907 to August 31, 1909 
the following costs were incurred for the purposes indi¬ 
cated: 

1. Administrative and Other: 



Local office accounting, salaries and 

expenses . 

General office salaries . 

Engineering experts . 

Insurance (fire, compensation, fidel¬ 
ity, etc.) . 

General office supplies and expenses.... 

Engineering expense . 

Traveling expense . 

Miscellaneous expenses. 


$ 4,97l37 
10,25o.94 
11,22100 

7,500.00 

13,851.39 

2,05^.27 

120.39 

2,910.16 

$52,899152 
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2. “Cessation Expense Account”, Salaries, 
Wages, Materials and Supplies and Other: 


a. Salaries and wages . $28,277.12 

b. Salaries and wages in arrears. 4,624.07 

c. Materials, supplies, and tools . 2,175.34 

d. Freight . 750.89 

e. Miscellaneous. 617.79 


$36,445.21 

3. Salary of the Chief Engineer and Engineer¬ 
ing Fees: 

a. Hutchinson’s salary after November 


1, 1907 . $15,499.94 

b. Hugh L. Cooper fee. 29,926.27 

c. Sanderson and Porter fee . 9,210.52 


$54,636.73 

These items of cost total $143,9S1.46. There exists no 
dispute between the parties that these costs w-ere incurred 
for the indicated purposes (Pet. App. 97, 98; Jt. App. 
4016, 4035-4037). 

The administrative costs represent expenses actually 
incurred for general office salaries, engineering services, 
general office supplies and expenses, insurance and the 
like. They were necessarily incurred in connection with 
the direct costs of field work and design performed dur¬ 
ing the period November 1, 1907 to September 1, 1909. 
The Commission allowed the direct costs incurred during 
this period. It however eliminated these costs which 
were incurred as a necessary part of the direct costs (Pet. 
App. 97, 98, Jt. App. 1166, 1188, 1189, 1442, 1443, 3489). 

Petitioners’ witness Gunn, Chief Engineer of Penn 
Water and now Vice President, testified that these costs 
were necessary and unavoidable expenses in creating the 
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development and that it would have been impossible to 
carry on the construction work during this period without 
incurring this necessary accompanying overhead (Jt. App. 
1166, 1188, 1189). 

The cessation account expenses are direct cost^ in¬ 
curred during the period November 1, 1907 to September 
1, 1909. They were expenditures for salaries, materials 
and supplies, tools, freight and the like. Petitioners’wit¬ 
ness Gunn testified that these expenses were capitalized 
because they were unavoidable costs to carry the Mepall 
development to completion and represented costs actually 
incurred. He stated the expenditures consisted of cbsts 
in connection with unloading some ten or twelve carliads 
of roofing tile, stripping forms from concrete which jhad 
been previously poured, maintenance and repair of Con¬ 
struction plant and various other items of that nature (Jt. 
App. 1164-1166, 11SS-1190, 4036). | 

The engineering salaries and fees represent (1) pay¬ 
ment of $15,499.94 (Jt. App. 4035) to Mr. Hutchinson, 
Chief Engineer of McCall Perry Power Company, as a re¬ 
duced amount for services rendered after Novembej* 1, 
1907, (2) payment of $29,926.27 for a portion of the fep of 
Hugh L. Cooper for superintending the general hydraulic 
construction and design of the development, and (3) pay¬ 
ment of $9,210.52 for a portion of the fee of Sanderson Sc 
Porter for designing, superintending and installing elec¬ 
trical equipment and transmission lines (Jt. App. 2(j00- 
2603, 2905-2912, 4035-4037). 

The evidence shows Mr. Hutchinson, the originator] of 
the McCall development, was employed at a fixed salary 
on the development. During the period after November 
1, 1907 his work contributed to the completion of the 
project (Jt. App. 1167-1175, 1447-1449, 2588, 3490). Thus 
we have a contract on the part of the McCall Company] to 
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pay Mr. Hutchinson for engineering services coupled with 
performance on his part and payment by the company. 
This payment was made to Mr. Hutchinson in the light of 
a threatened suit by him against the company for the bal¬ 
ance due under this contract (Jt. App. 1447-1449). 

Hugh L. Cooper signed a contract for superintending 
the general hydraulic construction on the project which 
included the design of the development. He was at all 
times ready, willing and able to complete his contract and 
did during the period November 1, 1907 to September 1, 
1909 perform services for which he was theretofore paid. 
His contract specifically provided he was to receive the 
full payment provided for therein if he was unable to 
complete the work due to the inability of the McCall Com¬ 
pany. He performed most of the services contracted for 
but was unable to fully perform due to the failure of the 
development. He like Mr. Hutchinson threatened to sue 
the corporation for the balance due under his contract and 
this payment represents the settlement of this threatened 
litigation (Jt. App. 1181-1185, 2905-2909, 3968-3972). 

Sanderson & Porter signed a contract with the McCall 
Company for designing, superintending and installing the 
electrical construction at the project. They, like Mr. 
Cooper, had signed a contract to do this work. They were 
at all times ready, willing and able to complete that con¬ 
tract and had in fact during the period November 1, 1907 
to September 1, 1909 performed substantial amounts of 
work. Here again this payment was made pursuant to a 
written contract (Jt. App. 1164, 1182, 1184-1187, 2910- 
2912). 

Petitioners ’ position in the light of the above undis¬ 
puted evidence is that they have definitely proved these 
costs were reasonable and were expended for the definite 
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purposes indicated. They were necessary, unavoidable 
costs to complete the project serving to shorten the con¬ 
struction period and therefore are proper capital ex¬ 
penses. 30 

The Commission concluded that these costs should not 
be capitalized because it alleges Petitioners made no shew¬ 
ing that such costs actually served to shorten the cjon- 
struction period (Pet. App. 100). This conclusion! is 
reached by first disregarding the opinion of Petitioners’ 
Chief Engineer Gunn that the costs did definitely contrib¬ 
ute to decrease the time necessary to complete the project 
after resumption of construction and substituting the opin¬ 
ion of its accountant as a basis for this engineering con¬ 
clusion. The Commission has thus rejected an admittedly 
qualified engineer’s opinion that costs expended con¬ 
tributed to and shortened the construction period dnd 
accepted the contrary unsupported opinion of an unquali¬ 
fied accounting witness, with no engineering experience 
(Jt. App. 1373, 1384). j 

After ridding itself thus summarily of the only sub¬ 
stantial evidence in the record the Commission then adopts 

a rule which we have in the preceding point demonstrated 
—■■ 1 

30. Overhead expenses are proper capital items. 

The following cases uphold the principle of permitting capitalization of 
overhead expenses: 

In The Matter Of Alabama Power Company, Licensee (1941), 2 F. Pl C. 
432. 444, 446, 450 ; 41 P. U. R. (N. S.) 449, 465. 466. 470—Group life insurance, 
automobile insurance, salaries, office rent; In The Matter Of Alabama Power 
Company, Licensee, 1 F. P. C. 25, 38; P. U. R. 1932 D, 345—actual cost of 
services of licensee's general officers and employees and general office experlse; 
In The Matter Of The Susquehanna Power Company, ct al. (1944), 4 F. P. C 
74, 117, 118; 54 P. U. R. (N. S.) 418, 455, 456—Engineering services find 
expenses; and Alabama Power Co. v. Federal Power Commission (C.C.A.{5), 
(1943) 134 F. (2d) 602, 610 ; 47 P. U. R. (N. S.) 257, 266—General engineering 
traveling expenses. 

In The Matter of Puget Sound Power and Light Company, Licensee, 3 
F. P. C. 231, 238 the Commission permitted expenses amounting to $300^000 
representing cessation salaries to field construction employees to be capitalized. 
In this case the construction employees did no work contributing to the com¬ 
pletion of the project but were paid during the cessation period until they co^ld 
be assigned to other construction jobs. See also In The Matter of Lexinefton 
Water Power Company, 1 F. P. C. 430, 483, 484. 


162 


is opposed to the legal test set down in the Puget Sound 
case, supra . It concludes that the overheads could have 
been performed after September 1909 without lengthening 
the construction period and that therefore due diligence 
was not used by the managers of the project in expending 
such costs. Thus the Commission’s conclusion is that 
Petitioners should have disregarded the rule in the Puget 
Sound case and performed no construction activity. Peti¬ 
tioners have demonstrated the untenability of this premise 
in the preceding point and the argument will not be 
further labored here. 

It is clear, therefore, that the overheads are proper 
capital items as it was the duty of the managers of the 
project to prosecute the work with due diligence and pro¬ 
ceed with construction as long as money therefor was 
available. It is patent that the Commission’s finding is 
not supported by evidence and directly contrary to the 
statement in the Susquehanna Power Company case, 
supra. There the Commission stated it would not substi¬ 
tute hindsight as to the reasonableness of expenditures, 
under conditions that cannot accurately be determined 
after the event, for surmises as to what should have taken 
place. 

Riverside Line Tower Foundations. 

Petitioners had secured rights of way for a proposed 
transmission line, known as the Riverside Transmission 
Line, to be built from the Safe Harbor plant to the River¬ 
side Steam Station in Baltimore, Maryland. In 1932 the 
Consolidated Gas Electric Light and Power Company of 
Baltimore was building tower foundations on its own right 
of way, which was adjacent to Petitioners’, near what 
was known as Logan Field, an airport in Baltimore. The 
construction of the tower foundations on both rights of 
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way was complicated because of existing unfavorable 
water conditions which made necessary the use of exten¬ 
sive construction equipment (Jt. App. 1157, 1158). | 

Because the Baltimore company had this construetjon 
equipment on the job it was determined by Petitioners ’ 
engineers that a considerable savings would result if Ifhe 
Baltimore Company constructed some of Petitioners’ pro¬ 
posed tower foundations on their adjacent right of way. 
Accordingly the Baltimore Company was authorized to 
construct for Petitioners on their right of way seVen 
tower foundations (Jt. App. 1158). 

Subsequently construction work was ordered stopped 
by Petitioners because of difficulty with the City of Balti¬ 
more. The City was using Logan Field adjacent to Peti¬ 
tioners’ right of way, on which these seven tower founda¬ 
tions were constructed, for an airport. At the same tiffie 
the City was building another airport which it expected 
shortly to complete and put in operation. The construc¬ 
tion of the new airport progressed more slowly as tiipe 
went on, thus forcing the City of Baltimore to continue 
to use the Logan Field location for an airport. T]jie 
towers that Petitioners intended to build on the sev^n 
foundations had to be high enough to give a ground clear¬ 
ance for a 230,000 volt transmission line. At this height 
the City of Baltimore claimed the towers -when con¬ 
structed would be obstructions interfering with the glid¬ 
ing angles of certain types of planes coming into anjd 
going out of the Logan Field airport. The aviaticjn 
authorities also complained about the proposed towers. 
This difficulty resulted in the halting of construction and 
the postponing of the completion of the line (Jt. App. 
1158-1162). | 

Of the seven tower foundations that -were actually 
built three were subsequently used in 1937 when Pet^- 
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tioners finally completed the construction of the Riverside 
Transmission Line (Jt. App. 1162). At that time four 
of the tower foundations, which were located on rights 
of way which Petitioners had secured special permission 
to use, were unused because Petitioners changed the loca¬ 
tion of the line to provide a more direct route after the 
use of Logan Field by the City was discontinued (Jt. 
App. 1159). 

The cost of the four unused tower foundations was 
$3,595.95 (Pet. App. 120; Jt. App. 3536, 4018) as com¬ 
pared with a total cost of $1,519,065.23 for the entire 
line. There is no dispute, as the opinion of the Commis¬ 
sion indicates, between the Commission and Petitioners as 
to the facts. The Commission concluded that the expense 
incurred related to abandoned work the cost of which 
should not be included in the rate base (Pet. App. 120, 
121 ). 

Analysis of the court cases, the Federal Power Com¬ 
mission’s Uniform System of Accounts prescribed for 
public utilities and licensees effective January 1, 1937, 
the similar system of accounts for the Interstate Com¬ 
merce Commission attached to and made a part thereof, 
the decided cases of the Commission and the testimony 
of Commission witness Newlands make it abundantly 
clear that reasonable losses incurred are proper capital 
costs. This is pursuant to the theory that such items 
come within the definition of original cost as representing 
a proper portion of the overall construction cost of the 
project. The overall test seems clearly to be that if a 
reasonably prudent person would have acted as did the 
Petitioners’ engineers here the costs are proper. See 
Kansas City Southern Railway Co. v. United States and 
Susquehanna Power Company, et al., supra . See also 



165 


In the Matter of Safe Harbor Water Power Corporation, 
1 F. P. C. 230, 263, 264, In the Matter of Safe Harbor 
Water Power Corporation, 1 F. P. C. 367, 370, In the Mat¬ 
ter of Safe Harbor Water Power Corporation, 2 F. P. C. 
127, 128, 129, 34 P. U. E. (N. S.) 21, 22, 23, 24. See 4>so 
F. P. C. Uniform System of Accounts, Part 5 of Instruc¬ 
tions—Electric Plant Accounts entitled “Components i of 
Construction Cost” $3. j 

In the instant case the Commission accounting witness 
Newlands testified on cross-examination that it was proper 
to capitalize a loss during construction. He stated tlfiat 
a reasonable construction loss was “Oh, less than, s^iy, 
4%” of total cost (Jt. App. 2310-2311). The percentage 
of loss in this instance is approximately one-fifth of qne 
percent as compared with the standard given by Commis¬ 
sion witness Newlands. i 

It is abundantly clear, therefore, that, where property 
is either physically lost or where a loss is sustained 
because of a difference between salvage value and cost j of 
unused materials, the cost represents proper capital 
because losses sustained during the course of construction 
are inevitable. Here Petitioners’ engineers authorized the 
Baltimore Company to construct the tower foundations for 
the very good reason that special construction equipment 
of that company was on the job and the foundations coqld 
be constructed at less cost by that company. Subsequently 
due to events bevond Petitioners’ control the work had jto 
be stopped. "When resumed it was found a more direct 
route could advantageously be followed so the four founda¬ 
tions were not actually used in the construction. Pursuant 
to the above cited cases the cost of these unused towjer 

j 

foundations represents a loss in construction, incurred as 
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a result of the exercise of the judgment a reasonably pru¬ 
dent person would have exercised, and is proper capital. 

The Commission has wholly failed to make a finding 
that Petitioners’ engineers failed to exercise the care that 
a prudent person would exercise in making the questioned 
expenditures (Pet. App. 120, 121). The finding it did 
make is wholly unsupported by substantial evidence and 
indeed is contrary to the only evidence of record and 
the decided cases. 

Loss of Materials and Supplies 
and Cash Unaccounted For. 

The loss of materials and supplies and cash unaccounted 
for amounts to $13,164.03 (Pet. App. 115-116). It is made 
up as the undisputed evidence shows of: a loss of mate¬ 
rials and supplies which Petitioners’ witnesses stated 
was the result (Pet. App. 115, 116; Jt. App. 4018, 4045) 
of an accumulation over the construction period in an 
amount of $4,062.70; a write-down by the receiver of 
McCall Ferry Power Company in the cost of cement due 
to spoilage of $8,970.34; and cash unaccounted for in the 
amount of $130.99 lost from the petty cash account during 
the construction period (Jt. App. 1196-1204, 4045, 4069). 
Petitioners’ witness Gunn, their Chief Engineer, testified 
that a loss of this amount was an astonishinglv small 
loss for a project of this magnitude which when built rep¬ 
resented a pioneer effort in the United States, the total 
cost of which was in excess of $15,000,000 (Jt. App. 1199, 
1200 ). 

Petitioners’ position is set forth in detail in the argu¬ 
ment covering the preceding item. It is that in view of 
the testimony of Staff witness Newlands (Jt. App. 2310, 
2311), the provisions of the Uniform System of Accounts 
and the cases In The Matter of Safe Harbor Water Power 
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Corporation, Licensee, 1 F. P. C. 230, 263, 264; In The 
Matter of Safe Harbor Water Power Corporation, 1 
F. P. C. 367, 370; and In The Matter of Safe Harbor 
Water Power Corporation, Licensee, 2 F. P. C. 127, 128 
and 120, supra, reasonable losses during construction are 
unavoidable and represent proper capital cost. I 

Here Petitioners have identified the amount of loss 
and proved through their own engineer and Commission 
witness Newlands the reasonableness of such loss vfhen 
compared with the total construction cost. Under these 
circumstances Petitioners have met the burden of p^oof 
and in the absence of some proof to the contrary the loss 
is reasonable and should be allowed. ! 

j 

The Commission’s opinion eliminates the entire post 
on the ground that the loss occurred during that period 
of construction when no activity was being conducted (Pet. 
App. 116). It is interesting to note that nowhere ini the 
opinion does there appear any finding to the effect that 
the loss was unreasonable. 

An analysis of this position indicates that it is unten¬ 
able. In the first place this conclusion wholly disregards 
the fundamental proposition that reasonableness is the 
test of whether or not losses experienced during construc¬ 
tion are proper. In the next place the finding is cleirly 
unsupported by evidence because it assumes without proof 
that the loss if it occurred during the period of no con¬ 
struction activity was caused because of it. There is! no 
evidence in the record to this effect and the Commission 
points to none in its opinion. 

It is apparent, therefore, that the Commission’s finding 
is unsupported by any evidence, is inconsistent with posi¬ 
tions taken as to prior items and disregards the plain 
undisputed facts in the record. j 
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Value of McCall Ferry Power 
Company Common Stock. 

The issue here is the validity of the Commission’s order 
and findings eliminating from Petitioners’ actual legiti¬ 
mate original cost the amount of $500,000 representing 
the value of 20,000 shares of the McCall Ferry Power 
Company common stock at $25.00 per share. Petitioners’ 
position is that the Commission’s order is unsupported 
by substantial evidence and is contrary to law (Pet. App. 
24-28, 61-78). 

A complete understanding of the issue and Peti¬ 
tioners’ position with relation thereto requires a brief 
historical summary of undisputed facts in the record. 
The McCall Ferry Power Company was incorporated 
in 1905 for the purpose of constructing a hydroelectric 
development at McCall’s Ferry on the Susquehanna River 
to be known as the McCall Development. Funds were 
raised by the issuance of securities and construction pro¬ 
ceeded until the Company encountered financial diffi¬ 
culty, went into receivership, and in 1910 was reorganized 
under the name of Pennsylvania Water & Power Com¬ 
pany. Thereafter the project was referred to as the 
Holtwood Development (Jt. App. 2578-2569, 2599-2636, 
2724-2733, 2905-2919, 3109-3130). 

At the outset financing activities were initiated and 
carried on by S. R. Bertron of the banking firm of Ber- 
tron, Storrs & Griscom of New’ York City, Lee Higginson 
& Company, bankers in Boston and C. A. Coffin. Difficulty 
was encountered in raising sufficient funds and the New 
York banking firm of Harvey Fisk & Sons was called in 
and successfully completed the initial financing (Jt. App. 
2566-2589, 2683-2691, 274S-2761. The prospectus pursuant 
to which the securities of the McCall Ferry Power Com¬ 
pany were issued provided for the ultimate issuance of 
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$10,000,000 face value of bonds and 50,000 shares eacfh of 
preferred and common stock, both having a par valine of 
$100 (Jt. App. 2583-2589, 2724-2733, 2762-2765). A total 
of $8,075,000 face value of bonds was sold and in addition 
$250,000 face value of bonds were given as part of the 
purchase price of land and water rights (Jt. App. 3477). 

A total of 40,437^ shares of preferred stock and! the 
whole of the 50,000 shares of common stock were actually 
issued. The purchaser of the bonds paid $900 for a $1,000 
bond with either $450 or $500 par value of preferred 
stock (Jt. App. 2593-2595, 2764). 

Petitioners contend that of the total shares of cominon 
stock issued 1S,S40 shares having a cash value of $471,000 
(valued at $25 per share) went to Cary T. Hutchinson, 
who originally conceived the project, as part consideration 
for the purchase of his land, water rights, engineering 
and legal investigations, etc. (Jt. App. 2683-2691). Ofj the 
balance, 1,150 shares of common stock having a cash vklue 
of $28,750 (at $25 per share) were transferred to oj;her 
individuals as part consideration for land and water rights 
owned by them (Jt. App. 2774, 2810). Ten shares having 
a cash value of $250 were issued to the original incorpor¬ 
ators (Jt. App. 2578) and the balance of 30,000 shares 
were in addition to 1,875 shares of preferred stock issued 
to bankers in return for banking and management services 
rendered to the McCall Ferry Power Company (Jt. App. 
2756-2761, 2770-2771, 2868, 4016, 4017). Because of jthe 
absence of market quotations it is the value of 20j000 
shares of common stock, issued for land and legal services, 
etc., which is in dispute here. 

The Commission’s opinion and order eliminating from 
Petitioners’ claimed original cost all value for the $aid 
20,000 shares of common stock of McCall Ferry Pojver 
Company is based upon three premises. First, that peti- 
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tioners failed to prove accurate distribution of the stock, 
and hence the testimony of recipients of the stock valuing 
it through the medium of valuing property transferred 
and services rendered, therefor, fails to establish value 
for the stock; secondly, that the transaction whereby 
18,840 shares were transferred to Cary T. Hutchinson in 
return for his land, water rights and engineering surveys, 
etc., was lacking in arm’s length and Petitioners failed 
to meet the burden of proving that the amount claimed 
represented cost and not profit (Pet. App. 65-70); and 
lastly, that Petitioners failed to prove a cash value for the 
common stock (Pet. App. 70-78). 

A. 

The Commission’s conclusion that Petitioners have 
failed to prove distribution of the common stock of McCall 
Company is not supported by substantial evidence. 

At the outset it is pertinent to point out that there is 
in reality no dispute in the evidence as to the distribution 
of the common stock of the McCall Company. The Com¬ 
mission has reached its adverse conclusion by illegally 
rejecting the bulk of the undisputed evidence. The Com¬ 
mission’s finding thus partakes of a negative nature and 
completely lacks evidentiary support. 

When Petitioners were required by the Commission to 
prepare their statement of original cost they discovered in 
their files evidence to the following effect: 

(1) That the total number of shares of common stock 
of the McCall Company proposed to be issued 
under the first financing plan of March 1, 1905 
was 40,000 shares, which was subsequently in¬ 
creased under the second financing plan of March 
25, 1905 to 50,000 shares (Jt. App. 2724-2733, 
2762-2765). 
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(2) That one of the original banking firms who par¬ 

ticipated in the initial financing, Bertron, ^torrs 
& Griscom received 12,462^4 shares of this! com¬ 
mon stock and transferred 5,000 shares to one of 
the other bankers who participated initiajly in 
the financing, Lee, Higginson & Company. The 
Bertron firm retained 7,462 1 / 4 shares plus 150 
shares which it had purchased from a Mr. Pullen 
(Jt. App. 2866-2874); | 

(3) That 9 certificates of stock were issued iJy the 
McCall Ferry Power Company to its Wholly 
owned subsidiary Susquehanna Contracting Com¬ 
pany; one in the amount of 30,000 shares, one in 
the amount of 18,840 shares, one for 1,000 shares 
for Harlow-McGaw, one for 150 shares for Mr. 
Pullen and five certificates for 10 incorporators 
shares (Jt. App. 2594-2595, 4261, 4286); 

(4) That the total of 48,840 shares of stock whjch by 
the agreement of June 14, 1905 passed tj) Mr. 
Hutchinson was to be divided between Harvey 
Fisk & Sons, the bankers and Carv T. Hutchinson 
(Jt. App. 754-755, 765-766, 3783, 3973, 3974, 4286); 

(5) That the certificate for 18,840 shares was Subse¬ 
quently after issue surrendered and 3 new Certifi¬ 
cates were issued, one for 1,000 shares to [a Mr. 
Semple who was Mr. Hutchinson’s attorney; one 
for 1,000 shares to a Mr. Newhall who, Admit¬ 
tedly, assisted Mr. Hutchinson; and one fcj>r the 
remaining 16,840 shares (Jt. App. 2690, 42$6). 

(6) That $1,000,000 in cash was to be paid fo| land 
and water rights (Jt. App. 2729). 

Petitioners showed this and other documentary evi¬ 
dence to Messrs. Hutchinson, Fisk and Lee who were in¬ 
terested bankers and Mr. Hopkins who vras Mr. Hutchin¬ 
son’s attorney. These gentlemen all examined this as well 
as other information over a lengthy period (Jt. Apji 107- 
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110, 706,-707, 731, 1230-1233, 2594, 2752-2761) and there¬ 
after executed affidavits which were offered and received 
in evidence in this case (Jt. App. 26S3-2691, 2748-2761). 
As counsel for the Commission stated he did not object to 
the affidavits, on the ground that they were hearsay or ea: 
parte statements (Jt. App. 1237), they attain the same 
dignity and stature as if the same information had been 
testified to at the hearing by the affiants. 32 Also it is infor¬ 
mative to remember the Commission relies upon portions 
of Hutchinson’s affidavit as alleged support for its con¬ 
clusion, supra, that the period during construction where 


32. Where hearsay evidence is admitted without objection as such it must 
be considered and given its natural probative effect as if it were in law admis¬ 
sible. In Opp Cotton Mills, Inc., et al. v. Administrator of the Wage and Hour 
Division of The Department of Labor (1941), 312 U. S. 126, 155 the Court had 
under consideration the constitutionality of the Fair Labor Standards Act as 
well as the reasonableness of the Wage Hour Administrator’s findings which 
it was claimed were unsupported by evidence. Chief Justice Stone in writing 
the opinion stated: 

“Further the documents in question were received in evidence without 
objection. And even in a court of law if evidence of this character is 
admitted without objection it is to be considered and must be accorded ‘its 
natural probative effect as if it were in law admissible’ ”. 

This same rule applies with equal force in criminal cases. In Diaz v. United 
States, 223 U. S. 442, 450 (1911) the accused was tried for homicide following 
a trial for assault arising out of the same transaction. He pleaded double 
jeopardy. Records of the assault trial were received in evidence without objec¬ 
tion. The accused thereafter objected to the admissibility of this evidence. The 
Court stated that despite the fact that the record of the prior trial was hearsay, 
in the absence of objection, it must be accorded the same effect as any valid 
evidence. The Court stated: 

“So, of the fact that it was hearsay, it suffices to observe that when 
evidence of that character is admitted without objection it is to be con¬ 
sidered and given its natural probative effect as if it were in law admissible.” 

In Dowling, et al. v. Jones (C.C.A. 2nd, 1933), 67 F. 2nd 537, 539 the Court 
considered this question again and cited many of the cases bearing on the point. 
Suit was brought to force the Commissioner of Patents to issue a patent to the 
plaintiffs. The question of whether or not the plaintiffs’ assignor had reduced 
his invention "to practice” arose, and with it a question of evidence. A letter 
was introduced as evidence on this point without objection. The Court stated: 

“Although the letter is an unsworn declaration of Mas, it was admitted 
without objection, or limitation, and even if it was incompetent, once before 
the court it was evidence like any other probative fact. Schlemmcr v 
Buffalo, etc. Ry., 205 U. S. 1, 9, 27 S. Ct. 407, 51 L. Ed. 681; Diaz v. U. S., 
223 U. S. 442, 450. 32 S. Ct. 250, 56 L. Ed. 500 Ann. Cas. 1913 C 1138, 
Rowland v. Boyle, 244 U. S. 106, 108 37 S. Ct. 577, 61 L. Ed. 1022; Spillcr v. 
Atchison, etc. Ry., 253 U. S. 117, 130, 40 S. Ct. 466, 64 L. Ed. 810.” 

To the same effect is Saunders v. Browne, 117 F. 2nd 547. 
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no overt construction activity occurred was due t(j) the 
failure of the managers of the project to arrange for Addi¬ 
tional financing. ! 

After examining the evidence and considering the same 
Mr. Hutchinson recalled that under the first financing 
plan he was to get one-half of the total common stock to 
be issued plus $750,000 cash; that subsequently he lost 
control of the enterprise when the banking firm of Harvey 
Fisk & Sons came in to complete the financing and so 
ultimately secured less than one-half of the total conjimon 
stock and $750,000 in cash (Jt. App. 2683-2691). Ih the 
light of this information it must have been obvious toj Mr. 
Hutchinson that of the 48,840 shares issued to him orig¬ 
inally he transferred 30,000 shares to Harvey Fisk & Sons 
and retained 18,840 shares for himself as partial compen¬ 
sation for his out-of-pocket costs of the property conveyed 
and services rendered by him to the development. The 
fact that of the 18,840 retained by Mr. Hutchinson] the 
documentary evidence showed that 1,000 shares went t<j) his 
attorney and one thousand shares went to Mr. Ne^hall 
whom he had associated with him, was certain proof that 
the block of 18,840 shares of stock was received by him 
(Jt. App. 2690, 4286). 

It was likewise a simple matter for Mr. Fisk to recall 
the actual facts existing at the time, after he had with 
his attorney examined this same proof. He and his aljtor- 
nev had this material available to them for over tliree 
months prior to the time Mr. Fisk executed his affidavit 
(Jt. App. 2758). It must have been obvious to Mr. l^isk 
that 30,000 shares of common stock were issued to his 
firm and the other bankers and that Mr. Hutchinson re¬ 
ceived 18,840 shares. As the stock certificate book indi¬ 
cates that one certificate for 30,000 shares and another for 
18,840 shares were issued (Jt. App. 754, 755) this conblu- 
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sion on the part of Mr. Fisk was inescapable. Knowing 
that of the total issue of 50,000 shares Mr. Hutchinson, his 
attorneys and others interested with him got 20,000 shares 
and that Bertron, Storrs & Griscom got 12,462% shares, it 
was simple for him to recall that his firm received the re¬ 
maining 17,537% shares of this common stock (Jt. App. 
2761). 

It was likewise a very simple matter for Messrs. Lee 
and Hopkins after examining this evidence to conclude 
respectively that the 5,000 shares which went to Lee, 
Higginson & Company from Bertron, Storrs & Griscom 
(Jt. App. 2866-2874) were received as payment for bank¬ 
ing services rendered, and that the 1,000 shares of stock 
which went to the law firm of Coudert Brothers (Jt. App. 
2690, 4286) of which Mr. Hopkins was a member was part 
payment for legal services performed for Mr. Hutchinson 
prior to 1905. 

The affidavits of Messrs. Fisk, Lee and Hopkins after 
stating that their firms received 17,537%, 5,000 and 1,000 
shares respectively of the common stock of the McCall 
Company then place a value upon the services rendered 
for this stock and thus fix a value per share for the stock. 
These values were Fisk $18, Lee $25 and Hopkins $30 
per share respectively (Jt. App. 2750, 2754, 2883, 28S4). 

Mr. Hutchinson after determining that he had received 
only 18,840 shares of common stock and $750,000 in cash 
determined that he had lost control of the enterprise when 
the banking firm of Harvey Fisk & Sons entered the pic¬ 
ture and the compensation of $750,000 cash and 18,840 
shares of common stock of the McCall Company barely 
paid his out-of-pocket costs in connection with the land, 
water rights and services rendered by him which were 
transferred to the McCall Company. It was his opinion 
that the stock was worth from $20 to $30 per share (Jt. 
App. 2688, 2689, 2690). 
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It is interesting to note that the Commission’s opinion 
admits that Petitioners accurately proved the distribution 
of this stock to the banking firms of Bertron, StorrS & 
(iriscom and Lee, Higginson & Company (Pet. App. (58). 
Without mentioning, discussing or analyzing the rest of the 
evidence and without the benefit of anv evidence to ithe 
contrary the Commission summarily concludes Petitioners 
failed to prove distribution of the stock. It is thus appaijent 
the finding is not based upon substantial evidence. 


B. 

The sale by Mr. Hutchinson of land and water rights 
to McCall Company was the result of an arm’s length 
transaction. 

This issue is whether or not the transactions between 
Cary T. Hutchinson and McCall Ferry Power Company 
whereby the former’s land, water rights and engineering 
services were transferred to the latter were the result 
of arm’s length dealing (Pet. App. 69). 'United Stages 
v. Nciv York Telephone Co., 326 U. S. 638, 654: j 

An examination of the undisputed facts in the record 
in the light of the above rule of law indicates deafly 
two things: That Mr. Hutchinson received no profit of a^iy 
kind in connection with the sale by him to McCall Feilry 
Power Company of his land, water rights and services, 
and that the transaction was a genuine bona fide sple 
after arm’s length bargaining. The testimony (ncjte 
4, supra) of Mr. Cary T. Hutchinson, Mr. Pliny Fisk apd 
Mr. James E. Hopkins, a member of the law firm repre¬ 
senting Air. Hutchinson at the time in question, con¬ 
clusively prove these facts (Jt. App. 26S3-2691, 2752-27^1, 

2S82-2S86). I 


Mr. Hutchinson testified and the documentry evidence 
establishes that before the banking firm of Harvey Fifk 


I 
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& Sons entered the picture as a result of the failure to 
secure financing, Mr. Hutchinson asked and the first 
bankers whose efforts failed agreed to give him for his 
properties $750,000.00 in cash and not less than one-half 
of the common stock to be issued. When Harvey Fisk 
& Sons entered the picture Mr. Hutchinson’s subsequent 
bargaining with them resulted in his actually receiving 
much less than one-half of the common stock plus $750,000 
cash. 

Mr. Hutchinson stated: 

“* # * the interest which he was able to re¬ 

tain for himself in the project w T as a much smaller 
interest than he considered his services and finan¬ 
cial investment to justify * * (Jt. App. 2690). 

Thus as a result of the failure of the initial financing 
whatever dominant control which Mr. Hutchinson might 
have had was lost and the result was a consequence of 
true bargaining between the parties. 

Mr. Pliny Fisk stated: 

“My firm took over and headed the financing, 
and dominated the entire picture from the date we 
first decided to participate in the business and dic¬ 
tated the policies and all important decisions” (Jt. 
App. 2754). 

Finally Mr. James E. Hopkins, Mr. Hutchinson’s at¬ 
torney at the time, corroborated Mr. Fisk’s statement 
that control of the enterprise was vested in the banking 
firm of Harvey Fisk & Sons (Jt. App. 2883). It is obvi¬ 
ous that a fact of this nature would be an easy one for a 
lawyer to recall. 

It is thus clear that not only was the bargaining be¬ 
tween Mr. Hutchinson and Harvey Fisk & Sons at arm’s 
length but also that Mr. Hutchinson was never in a posi- 
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tion either during his bargaining before Harvey Fi^k & 
Sons came into the picture or thereafter to dominate the 
corporation. In this connection it is also pertinent to 
recall that the simple question of who controlled su<jjh a 
large pioneer project is not a difficult one to remember. 
The fact that all of the parties who were in a positiofi to 
know with certainty who dominated the enterprise agreed 
would seem to be sufficient to compel the Commissiofi to 
give careful consideration to the testimony. 1 

In the light of the foregoing undisputed facts ijfc is 
informative to analyze the Commission’s findings land 
order which concludes that the transaction in question was 
not an arm’s length one and that Petitioners have failed 
to prove that Mr. Hutchinson received no profit in con¬ 
nection with his sale to McCall Ferry Power Company. 
Nowhere in the opinion and order as to this particular 
point does the Commission refer to the testimony of 
Messrs. Hutchinson, Fisk and Hopkins (Pet. App. 65-fO). 
At another point in the opinion the Commission analyzes 
the affidavits of these gentlemen relative to statement^ as 
to cash value of the stock with great detail (Pet. Aipp. 
70-74) but no effort is made at this point in the opidion 
on this subject, to analyze the testimony or explain ydiy 
it was rejected, as to arm’s length. This omission is 
significant because there exists no rational basis [for 
refuting the testimony. 

The Commission’s position is that because the Voting 
Trust and Executive Committees of the McCall Ferry 
Power Company had a representative from each of the 
interested bankers plus Mr. Hutchinson and because itlr. 
Hutchinson was asked to recommend the names of duminy 
directors for the corporation, the project was the result 
of joint control by Fisk & Sons, Hutchinson and others 
(Pet. App. 69, 70). Mr. Fisk also had a representative 
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on these committees as well as the Board of Directors in 
the person of Mr. Bariium whose son was Secretary and 
Treasurer of the Company (Jt. App. 2568, 2588, 2589, 
2760). This evidence merely establishes that all parties 
were in fact interested in the project and is not in con¬ 
flict with the type of domination which Fisk said his firm 
exercised (Jt. App. 2754). The issue here is whether or 
not any one party dominated the enterprise to the exclu¬ 
sion of the others. The three parties who were the only 
ones in a position to know stated that the Fisk firm did 
so dominate the enterprise. The type of domination 
exercised by the Fisk firm was managerial and not super¬ 
visory. Mr. Fisk stated his firm: “dictated the policies 
and all important decisions” (Jt. App. 2754). (Italics 
supplied.) 

Analysis of the Commission’s position as to the effect 
of evidence showing Mr. Hutchinson had a representative 
on the Voting Trust and Executive Committees of the cor¬ 
poration demonstrates clearly that its finding of lack of 
arm’s length is not supported by substantial evidence. 
First it must be remembered that practically all of the 
principal Commission cases on arm’s length transactions 
involve situations where a parent corporation owns all of 
the stock of a subsidiary corporation. In such a case there 
exists evidence of singleness of control. Here however 
where each of several parties have representatives on a 
board of directors or other governing body of a corpora¬ 
tion, that fact alone does not prove domination. The law 
is clear to the effect that there is nothing inherently 
wrong in dealings between a director and his corporation 
Twin-Lick Oil Company v. Marhury, 91 U. S. 587; How¬ 
land v. Corn et al., 232 Fed. 35; Rinn v. Asbestos Mfg. Co., 
101 F. 2d, 344, 346, cert. den. 30S U. S. 555; Cowell v. 
McMillin, 177 Fed. 25, 39, 42, 43. 
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It is obvious in the light of the cases that the Com¬ 
mission’s conclusion as to lack of arm’s length is not sup¬ 
ported by substantial evidence. There must be affirmative 
evidence of domination other than representation on j the 
voting body of a corporation in order to sustain a finding 
as to lack of arm’s length. Here no such affirmative 
evidence exists. The only evidence of record shows jack 
of domination on the part of Mr. Hutchinson and com¬ 
plete domination on the part of Harvey Fisk & Sons. 

Thus it is apparent that the Commissioner’s findings 
not only are unsupported by evidence but that it arbi¬ 
trarily rejected the testimony of Messrs. Hutchinson, Ijisk 
and Hopkins. Its conclusion that the transaction lacked 
arm’s length is erroneous. j 

The Commission’s last position is that Petitioners 
failed to prove that Mr. Hutchinson received no profit 
(Jt. App. 76). It is here again significant that no men¬ 
tion of the testimony of Messrs. Hutchinson, Fisk dnd 
Hopkins is made. The Commission simply relies ujjon 
two trivial facts. First, that in a cost estimate da^ed 
December IS, 1905 prepared by Mr. Hutchinson he lisjed 
the cost of his land and water rights as $750,000 (Exhibit 
20S, Jt. App. 3845) (Pet. App. 76). A mere glance at 
this exhibit indicates that all Mr. Hutchinson was doipg 
was setting forth cash paid, in relation to additional cash 
requirements, and not total cost. Next the Commissibn 
relies upon the point that the financing plan dated Maijch 
25, 1905 stated that the bonds and stock were to be issued, 
among other things, for all profits (Pet. App. 76). This 
simply proves the Company was authorized to issue stolck 
for profits not that stock was issued to Mr. Hutchinson 
for profit. I 

Here again it is apparent that the finding of the Com¬ 
mission is wholly unsupported by any substantial evidence 
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and that Petitioners’ evidence has been summarily re¬ 
jected without consideration. 


C. 

The common stock issued for land and water rights had 
a cash value of $25 per share. 

Petitioners’ position here is that the 20,000 shares 
of common stock of the McCall Company had a value of 
$25 per share, and therefore, the sum of $500,000 is 
properly a part of their original cost. Of this stock 18,840 
shares at $25 per share were issued to Mr. Hutchinson 
as part consideration for his land and water power rights 
totaling $471,000; 1,000 shares were issued to Harlow- 
McGaw as part consideration for their land and water 
rights totaling $25,000; 150 shares were issued to C. D. 
Pullen as part consideration for options on the Harlow- 
McGaw properties totaling $3,750; and 10 shares were 
issued for organization expense of the company as qualify¬ 
ing shares in the incorporation (Pet. App. 62, 67; Jt. App. 
2595-2597). 

In considering the issue here it must be borne in mind 
that this development was initiated over 45 years ago and 
represented the first attempt in the United States to erect 
a hydroelectric development of this type (Pet. App. 75; 
Jt. App. 2545-2548). In addition to this lapse of time, 
the problem of valuing this stock is further complicated 
by the fact that it was never quoted on any security 
exchange and Petitioners have been unable to secure any 
market quotations resulting from a trading in this stock. 
Under these circumstances Petitioners did what the Com¬ 
mission and this Court have indicated was proper, namely, 
to value the stock by valuing the net corporate assets 
behind it. See In The Matter of Alabama Power Com- 
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pany, Licensee, 1 F. P. C. 25; 31 P. U. R. 1932 D. $45; 
Alabama Power Co. v. McNinch, et al., 68 App. D. C. JL32; 
94 F. 2nd 601. j 

Petitioners secured the testimony of the men who vfere 
best informed concerning the origination and construction 
of the development, as to the value of this stock, naniely 
Messrs. Hutchinson, Fisk, Lee and Hopkins. All of these 
gentlemen had personal knowledge concerning the develop¬ 
ment of the project because of their interest therein. 

In addition to the opinions of these persons Petitioners 
further supported their valuation of this common stj)ck 
by introducing competent expert testimony on the value 
of the water rights necessary for the development as of 
March 1905 through the testimony of the foremost expbrt 
in this field who likewise was familiar first hand with this 
project at the time in question, Mr. William F. LThl. T^iis 
witness has valued water rights for private industry as 
well as for many governmental agencies (Jt. App. 117-1^0, 
1765-1770, 1989-1990). I 

Mr. Hutchinson testified that as of March 1905 tjhe 
common stock of the McCall Company which he received, 
based on earnings alone, was worth from $20 to $30 p|er 
share. He stated that this opinion was concurred in by 
those who were fully informed concerning the enterprise 
at the time (Jt. App. 2690). j 

Mr. Fisk, the senior member and controlling partner 
of the banking firm of Harvey Fisk & Sons testified th^it 
his firm received 17,537 y 2 shares of this common stoqk 
and 1,875 shares of preferred stock in return for banking 
and management services rendered to the McCall Com¬ 
pany. He stated that the value of his firm’s services ijn 
handling the finances for the corporation and for under¬ 
taking the responsibility for management was not less 
than $400,000. He stated that he was of the opinion, 
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therefore, that the preferred stock his firm received could 
be figured at $50 a share or a value of $95,000 leaving 
$305,000 as the value of the common stock his firm received 
or an $18 per share value for this common stock (Jt. App. 
2756-2761). 

Mr. George C. Lee testified that in March 1905 he 
was a member of the banking firm of Lee, Higginson & 
Company with general offices in Boston, Massachusetts. 
His firm participated in the financing of the development 
and received 5,000 shares of common stock as sole com¬ 
pensation for their banking services, which fact is ad¬ 
mitted by the Commission. Mr. Lee testified that he 
carefully reviewed the result of his firm’s underwritings 
between 1900 and 1908 and that on participations com¬ 
parable to the McCall proposition his firm customarily 
earned five points on the par value of the bonds handled 
and that his firm would not have participated in the 
McCall proposition unless they believed their stock com¬ 
pensation had a total value of at least $125,000 at the 
time they agreed to accept the stock in lieu of a cash 
commission. This would make the stock worth $25 a share 
and Mr. Lee stated that in his opinion a division of his 
firm’s assets as in the case of a change in members im¬ 
mediately following the acceptance of this stock as com¬ 
pensation would have been based on a value not less than 
$25 per share (Jt. App. 2748-2751). 

Mr. James E. Hopkins was a member of the New York 
law firm of Coudert Brothers which performed legal 
services for Mr. Hutchinson prior to 1905. This firm 
received one thousand shares of common stock from Mr. 
Hutchinson as part payment for legal services rendered. 
Mr. Hopkins testified that the services rendered by his 
firm were worth $50,000 and since the firm received 
$20,000 in cash in addition to the 1,000 shares of common 
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stock this would make the stock have a cash value of $30 
per share (Jt. App. 2882-2886). 

In addition to the testimony of the gentlemen who 
received this common stock in return for land and water 
rights or services rendered Petitioners introduced the 
testimony of Mr. William F. Uhl as to the value of j the 
land and water rights necessary for the Holtwood develop¬ 
ment as of March 1, 1905. Mr. Uhl has been since 1909 
associated with the firm of Charles T. Main, Inc. consult¬ 
ing engineers in Boston, and was at the time of his testi¬ 
mony president of that company. His qualifications estab¬ 
lish without question, and indeed the Commission has 
not challenged them, that he is the foremost authority 
in the United States in the valuation of land and water 
rights for hydroelectric developments. He had up to 
the time of his testimony in this case valued such rights 
for 15 developments in the United States. He has valued 
water power rights for both public and private develop¬ 
ments and served as consultant for both governmental 
and municipal agencies, including the Tennessee Valley 
Authority, Army Engineers and others. Prior to 1009 
Mr. Uhl was an engineer engaged in the business of sell¬ 
ing equipment to hydroelectric companies. He visited the 
McCall development in 1905 and 1906 for the purpose 
of selling hydraulic and electric equipment to the develop- 

I 

ment so that he was intimately familiar with it from 
1905 on (Jt. App. 117-120, 1765-1770,1989-1990). 

Mr. Uhl’s method of valuing the land and w^ater rights 
necessary for the McCall development was similar to fhe 
method followed by all reputable recognized real estate 
experts. In addition to utilizing his first hand intimate 
knowledge of the development back in 1905 he again visitjed 
the plant and made a study of the land and water rights. 
He considered the valuations made by him of land and 
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water rights of many other similar hydroelectric develop¬ 
ments thus reaching his valuation as a result of consider¬ 
ing the value of adjacent and comparable hydroelectric 
developments (Jt. App. 1765-1772, 1990, 2019-2045). 

His method of valuation was in no way related to those 
which have been condemned by the Commission and the 
courts as resulting from a capitalization of earnings. He 
was interested in prospective earnings of the McCall 
development only for the purpose of assuring himself 
that a development at McCall’s Ferry in 1905 would have 
had a market for the sale of power. He did not reach 
his value as a result of capitalizing prospective earnings 
or indeed capitalizing earnings in any respect (Jt. App. 
1771-1772, 2004-2010, 2019-2045). His conclusion as to the 
value on March 1, 1905 of the lands and water rights of 
the McCall development was, therefore, the result of his 
opinion as the foremost water rights expert in the country 
as to the value of these lands and water rights based upon 
comparable valuations. He testified that as of the per¬ 
tinent date the land and water rights necessary for the 
McCall development were worth $3,300,000 (Jt. App. 1769). 

This valuation indicates that in March of 1905 the 
land and water rights necessary for the McCall develop¬ 
ment represented a substantial portion of the total things 
of value owned by the development. Such land and water 
rights were worth an amount greatly in excess of the cash 
component paid for the land as w^ell as the $25 cash value 
for the 19,990 shares of the common stock issued for such 
land and water rights. Thus his testimony confirms that 
of Mr. Hutchinson when the latter testified that after the 
banking firm of Harvey Fisk & Sons came into the pic¬ 
ture to finance the project the price which he got for his 
land and water rights was much less than that originally 
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agreed upon and was barely sufficient to cover his out of 
pocket costs (Jt. App. 2689-2690). 

The Commission concludes in its opinion and o^der 
that the 20,000 shares of common stock of McCall Com¬ 
pany had no cash value for two reasons: first, it points 
to several isolated instances which it relies upon to pup- 
port its findings (Pet. App. 70-78) and a brief analysis of 
these isolated instances indicates they furnish no support 
for the finding of no cash value; secondly, the Commission 
rejects the witness Uhl’s valuation of the land and wjater 
rights conveyed in return for cash and common stock of 
McCall Company because in the opinion of the Commission 
such valuation contained or reflected power site value (jPet. 
App. 74, 75). An analysis of this second point clearly 
indicates the Commission made a mistake of law in failing 
to consider this valuation because of an erroneous Ugal 
conclusion. I 

The Commission’s Conclusion that the McCall 
Company Common Stock Had No Cash Value 
Is Unsupported by the Evidence. 

The Commission first states that none of Petitioners’ 
witnesses testified that the value they assigned to ^the 
stock represented cash value and, furthermore, that none 
of the witnesses testifying for Petitioners stated that tljiey 
ever sold any stock for cash (Pet. App. 70). The case of 
In The Matter of Alabama Power Company, License ej, 1 
F. P. C. 25, P. U. R. 1932 D. 345 and on appeal in this 
Court Alabayna Power Co . v. McNinch, 68 App. D. C. 132; 
94 F. 2nd 601 is a complete answer to this contention. In 
that case the Commission stated and this Court upheld jits 
conclusion that aside from a value created by actual buy¬ 
ing and selling on the market the value of stock depends 
upon the value of the net corporate assets behind it. 
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When stock is given either for land or for services rend¬ 
ered it is 7 it seems to Petitioners, obvious that in the ab¬ 
sence of market value the costs can be shown only by 
valuing the property or services for which the stock was 
given. 

In the next place the Commission attacks the testimony 
of Messrs. Fisk, Hutchinson, Lee and Hopkins on the 
grounds that Lee and Hopkins were not produced to tes¬ 
tify, that Mr. Hutchinson died four days after signing his 
affidavit and that Petitioners failed to produce at the 
hearing Mr. Hutchinson’s doctor and attorney who were 
attending and representing him respectively at the time 
he executed his affidavit (Pet. App. 70, 71-74). Note 4 
supra adequately disposes of these contentions. If the 
Commission had any such objections the Staff should have 
objected to the admissibility of this evidence, at the time 
of introduction. In the absence of any objection on the 
ground the evidence is hearsay the Commission cannot 
now reject the evidence on grounds which were not urged 
at the trial. 

It is interesting to again note that the Commission 
relies upon Mr. Hutchinson’s testimony in an effort to 
support its conclusions that the managers of this project 
were negligent in failing to provide funds, supra, while 
rejecting his testimony here. 

Next the Commission says that Mr. Fisk valued non¬ 
existent services and that there was no proof that he 
received the stock which he testified he received (Pet. App. 
72). The cost of Fisk’s management services is now moot. 
The Commission was contending that Mr. Fisk failed to 
perform in return for stock any management services in 
addition to banking services. Petitioners are not claiming 
here any cost on account of any management services per¬ 
formed by the Fisk firm. Therefore, the issue is whether 
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the Fisk firm performed banking services and whether or 
not they received stock therefor. Mr. Fisk testified that 
his firm rendered banking services and the undisputed 
documentary evidence supports him. He stated the com¬ 
mon stock received by his firm was worth about $lp per 
share (Jt. App. 2752-2761). Petitioners have heretofore 
discussed the distribution of the stock and have clearly 
proved that both the testimony of Messrs. Fisk, Hutchin¬ 
son, Hopkins and Lee, as well as the documentary evi¬ 
dence, conclusively demonstrates the distribution to these 
gentlemen of the number of shares which they stated they 
received. 

The next point referred to by the Commission is that 
Mr. Hutchinson testified that the bankers were to get 
30,000 shares of common stock of the McCall Comjpany 
before he knew what Mr. Fisk’s testimony was goiiig to 
be in this connection. The implication attempted io be 
created here is that Mr. Hutchinson did not know pvhat 
he was talking about at the time he testified (Pet. ^App. 
72-74). On the contrary this chronological sequence is 

_ I 

beneficial to Mr. Hutchinson. It indicates that Mr. Hut¬ 
chinson, from the documentary evidence presented to him, 
had made up his mind as to how many shares of stock he 
received and how many the bankers received prior to hav¬ 
ing the benefit of Mr. Fisk’s recollection. The Conimis- 
sion apparently thinks that because one witness does not 
have the benefit of another witness’ opinion, the first wit¬ 
ness’ testimony is incompetent. Finally as to this point 
the undisputed testimony conclusively shows that both 
Mr. Hutchinson and Mr. Fisk had Petitioners’ docujnen- 
tary evidence before them for approximately one year and 
three months respectively prior to the time they executed 
their affidavits. Thus their opinions were not hasty cfr ill 
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considered (Jt. App. 107-110, 706, 707, 731,1230-1233, 2594, 
2752, 2761). 

The Commission’s next point is that Exhibit 170, being 
a letter by Mr. Hutchinson to his assistant Mr. Ehle dated 
January 19, 1906 demonstrates the stock is worthless. This 
letter shows that Mr. Hutchinson was enclosing to his 
associate Mr. Ehle a stock certificate for 100 shares of 
common stock of the McCall Company which he recited he 
was putting in Mr. Ehle’s name to give the latter an addi¬ 
tional interest in the company. He concludes the letter 
with the statement that “I hope the stock before long will 
be worth something” (Pet. App. 72; Jt. App. 3824). In 
the first place this letter is no proof of value of the stock 
as of March 1905, the pertinent date. In the second place 
the obvious implication in the letter is that the stock at the 
time was not listed on any stock exchange and for this 
reason had no readily ascertainable market va^e. Mr. 
Hutchinson did not mean to imply that the stock was 
worthless but rather that it would be worth much more 
in the future, otherwise he would not have given Mr. Ehle 
100 shares to give him an additional interest in the 
company. 

The Commission attempts to find superficial support 
for its conclusion by referring to the fact that Mr. Hut¬ 
chinson testified that the stock was worth $20 to $30 a 
share, based on earnings alone. The Commission implies 
that this statement indicates that Mr. Hutchinson had 
valued the stock by capitalizing earnings which makes his 
testimony valueless (Pet. App. 72). It is obvious from 
reading the testimony of Mr. Hutchinson that he did not 
capitalize earnings (Jt. App. 2683-2691). His statement 
that his valuation was based on earnings alone given its 
natural implication simply means that the company had 
excellent prospects of earnings and on that fact alone he 
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thought the stock was worth from $20 to $30 a share. jEven 
if he had capitalized earnings his testimony makes it plear 
that this was only one fact which he considered in arriving 
at his valuation. Mr. Hutchinson’s testimony was sipiply 
his way of indicating a minimum valuation for the stack. 

The Commission next states that the project w^is a 
pioneer one, that it had no contracts as of March |1905 
but on the contrary had heavy bond charges, therefore 
the stock had no cash value (Pet. App. 75). Petitioners 
readily admit that the project in 1905 was a pioneep one 
but submit that the Commission’s statement that there 
were no assets to support the capitalization is without 
foundation. Mr. Uhl’s valuation indicates that the 20,000 
shares of stock which went to Mr. Hutchinson and others 
were given for assets which would make that stock worth 
greatly in excess of a value of $25 per share (Jt. App. 
1765-1772). Furthermore, to carry the Commission’s posi¬ 
tion to its ultimate conclusion, it is simply that there can 
be no cash value for stock of a new company. This is, of 
course, not the case. 

Lastly the Commission states that assuming the ^tock 
had a cash value Petitioners’ claim therefor should be 
rejected because a cost estimate prepared by Mr. Hutchin¬ 
son dated December 18, 1905 lists the cost to McCall Com¬ 
pany of Mr. Hutchinson’s land and water rights at $J50,- 
000 cash and the March 25, 1905 underwriting plan stated 
that bonds and stock of McCall Company were to be 
issued for profits (Pet. App. 76). The estimate is Exhibit 
208 (Jt. App. 3844-3846) and a casual reading of it demon¬ 
strates first that the document is an estimate and secondly 
that only estimates of net cash requirements are set f<t>rth , 
as shown by the first paragraph on page three of the 
exhibit and no attempt was being made to list securities 
that were to be given for land and water rights in addition 
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to cash. The March 25, 1905 underwriting plan does state 
that the stock and bonds can be issued for profits (Jt. 
App. 2763). This furnishes no proof of any kind to sup¬ 
port any conclusion that the stock issued to Hutchinson 
resulted in any profit to him. The Commission here 
claims evidentiary support from a document which com¬ 
pletely fails to prove the fact desired. 

Finally the Commission attempts to itself place a value 
upon the properties conveyed by Mr. Hutchinson to the 
McCall Company by pointing out that some of the evi¬ 
dence shows that $155,000 cash was paid for the York 
Furnace properties constituting approximately one-half 
of the properties acquired by Mr. Hutchinson and that 
the other half of his properties therefore should be worth 
no more and thus the $750,000 cash allowed by the Com¬ 
mission for these properties is generous (Pet. App. 77). 
The complete and final answer to this point is that the 
land which was acquired by Mr. Hutchinson was composed 
of farm land, islands, rocky precipitous shoreline as well 
as canal rights (Jt. App. 1098, 1994). Where such varied 
types of property are acquired it is obvious that their 
value cannot be proven by comparing the cost of one piece 
with the cost of another piece which is physically com¬ 
pletely different. 

It is thus apparent that the unrelated miscellaneous 
instances which the Commission attempts to rely upon as 
evidentiary support for its conclusion fail to furnish any 
substantial evidence for its conclusion that the stock had 
no cash value. It is submitted, therefore, that the Com¬ 
mission’s order is unsupported by substantial evidence of 
any kind. 
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The Commission Illegally Rejected 
Mr. Uhl’s Valuation. 

The Commission rejected Mr. Uhl’s testimony beclause 
it was designed to reflect power site value and, therefore, 
in the opinion of the Commission had no relation to cost 
(Pet. App. 74, 75). That such rejection was clearly er- 

I 

roneous is apparent from an examination of the decided 
cases. Cf. Grand River Dam Authority v. Grand-H^dro, 
335 U. S. 359, 361; United States of America v. 1532 Acres 
of Land More Or Less, In McCormick County, et all, 86 
F. Supp. 467. 1 

Power site value is a proper element for consideration 
in determining value of land and water power rightp in 
condemnation proceedings. That it is also an appropriate ' 
consideration in determining value for rate making pur¬ 
poses is clear. 

As Mr. Uhl’s testimony of valuation was the <))nly 
evidence of this character in the record covering this 
particular point the Commission could obviously have! no 
evidence to support a finding of any kind contradictory 
to his testimony. Thus, there could be no split in the 
evidence as to the value of these lands and water rights 
at the time they were acquired by McCall Ferry Po]\ver 
Company. The Commission, therefore, is in the posijion 
of illegally rejecting Petitioners’ evidence on a mistake 
of law without having any other evidence to support a 
finding as to the value of the lands in question. 

It is clear, therefore, that Mr. Uhl’s valuation is !en¬ 
tirely proper even though it gave effect as one elerrient 
to powder site value. It is also clear that the Commission 
failed to weigh or consider this testimony but rejected it 
because of a mistake of law and lastly that its own find¬ 
ing as to value of these lands is wholly unsupported by 
substantial evidence. 
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Uhl’s Valuation Is Evidence of Cost Even Assuming 
Arguendo Absence of Arm’s Length and Should 
Not Have Been Rejected by the Commission. 

Assuming for the purpose of this point that the trans¬ 
action whereby Mr. Hutchinson sold his land and water 
rights, etc. to McCall Ferry Power Company lacked arm’s 
length dealing, evidence of market value of the lands in 
question is still pertinent and must be considered by the 
Commission as evidence of cost. This Court in Alabama 
Power Co. v. McNinch, supra, has clearly held that it is 
proper to value securities by valuing the assets behind 
them or for which they were given in exchange. Market 
value is still, in the absence of evidence of cost, the best 
possible yardstick of the reasonableness of the cost of land. 
What a willing buyer and seller would take and give 
for property should be the foremost test as to whether 
the price paid is reasonable. This is true regardless of 
the presence or absence of arm’s length dealing unless 
the control which one party exercises over the other is 
such as to destroy the applicability of an open market. 

Here, however no such control existed under any pos¬ 
sible interpretation of the facts in the instant case. No 
one person or group of persons could in 1905 so control 
all possible land and water rights in the country so as 
to destroy an open and free market therefor. The testi¬ 
mony of the witness Uhl was based upon the value of 
comparable water rights of other wholly unrelated hydro¬ 
electric projects (Jt. App. 1765-1772, 2005-2008). There 
could exist in 1905 or indeed at present no such control of 
the market for land and water rights as to destroy or make 
unreliable market value as a test of the reasonableness 
of cost. 

Petitioners could find no court case that could be 
cited as authority against the above premise. The Com- 
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mission In The Matter of Louisville Hydro-Electric Com¬ 
pany Licensee, 1 F. P. C. 130, 139, rejected market vallue 
as establishing the cost of service to the transferor whfere 
the transaction lacked in arm’s length. This case, hbw- 
ever, did not involve land but construction services 
rendered. The opinion urges the proposition that fyck 
of arm’s length dealing between the parties destroys fhe 
value of evidence of market value for the purpose of 
establishing cost. It is allegedly based upon several cited 
cases Western Distributing Co. v. Public Service Commis¬ 
sion of Kansas, 285 U. S. 119, Smith et al. v. Illinois Bell 
Telephone Company, 282 U. S. 133 and Wichita Gas (Jo. 
v. Public Service Commission of Kansas et al., 2 F. Su^)p, 
792. i 

These cases go only to the extent of holding that where 
actual cost is known it should be applied in a transaction 
lacking in arm’s length instead of market value. Wh0re 
cost is not known due to no fault of the parties thejse 
cases do not hold that market value is not proper evi¬ 
dence of cost. Here of course the pertinent transaction 
took place 45 years ago (Jt. App. 2578) or 15 years before 
the Federal Water Power Act, the Federal Power Com¬ 
mission or its Uniform System of Accounts were ever 
heard of or dreamed possible. The lapse of time has 
resulted in the loss of documentary evidence as to cofet, 
which was never in Petitioners’ possession (Pet. App. 6f5) 
and it would seem to shock the conscience of a Chancellor 
to hold that under such circumstances market value dfd 
not establish cost even where arm’s length dealing w£s 
lacking. ! 

It is, therefore, submitted that the doctrine of tiie 
Louisville Hydro-Electric Company case, supra, shoujd 
not be extended to the facts in the instant case and th^t 
logic, common sense and equity compel the conclusion thit 
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even assuming lack of arm’s length in the transaction 
between Mr. Hutchinson and McCall Company, in the 
absence of evidence of actual cost, market value is a 
proper criterion for establishing reasonable cost. The 
Commission erred, therefore, in rejecting such evidence 
instead of considering and weighing it in arriving at a 
conclusion as to reasonable cost. 

Physical Items of Property Which Were Orig¬ 
inally Charged in Error to Operating Expenses 
or Depreciation Reserve. 

Petitioners erroneously charged additions, betterments 
and replacements totaling $96,116.S4 to either operating 
expenses or depreciation reserve instead of to their elec¬ 
tric plant accounts (Pet. App. 121; Jt. App. 4018, 4048- 
4065). At the time Petitioners were compelled by the 
Commission to begin the preparation of their original cost 
reclassification they made a complete inventory of all 
physical items of property. This inventory was then rec¬ 
onciled with the voucher analvsis of Petitioners’ electric 

* 

plant account. As a result it became apparent that there 
existed a substantial amount of physical property that was 
not reflected in plant account (Jt. App. 100, 101, 1730). 

Petitioners’ witness Mr. Donald Wetzel, an experienced 
cost analyst, testified that as directed he made analysis of 
the vouchers and the inventory of the property of Peti¬ 
tioners. In addition he analyzed the job orders covering 
each of the capital items in dispute listed in Schedules 
K-l-2-3, Ex. 320 (Jt. App. 4049-4063). He stated that all 
of these items listed in these schedules represented either 
additions, betterments or replacements (including better¬ 
ments in new units) and while there might be some ques¬ 
tion as to whether particular items in these schedules had 
been properly classified as between additions, betterments 
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or replacements there was no question that all of the items 
actually represented capital items with the one possible 
exception of Item 26 of Schedule K-2. He further testi¬ 
fied that Messrs. Gunn and Eichhorn, now Vice President 
and Secretary respectively of Penn Water, and counsel 
had determined after he made his study that improper 
accounting had been followed during the period 192^ to 
1932, when the entries for these items were originally 
made (Jt. App. 2356-2366, 4018, 4048, 4065). i 

It is thus undisputed that Petitioners actually 
expended money for the items listed in the K schedules 
of Exhibit 320 (Jt. App. 4048-4065) and determined that 
the cost of these items was improperly charged to operat¬ 
ing expenses or depreciation reserve at the time the itdms 
were acquired and recorded on the books of Penn Wa|;er 
between 1923 and 1932. It is likewise undisputed that Peti¬ 
tioners 9 expert witness who had charge of the cost analysis 
examined in detail the written job orders and determiiied 
that the items listed in the K schedules of Exhibit ^20 
were either additions, betterments or replacements (Jt 
App. 2357, 2358). j 

Under these circumstances the Commission Staff put 
only one witness on the stand to cover this subject matter, 
its accounting witness Newlands. He testified on croSs- 
examination that he did not know what the disputed iteijns 
of cost represented as he had never checked the original 
job orders for the purpose of ascertaining this fact and, 
therefore, did not know whether or not the descriptions in 
the K schedules of Exhibit 320 were correct (Jt. App. 
2333-2342). Despite this admission he testified that t}ie 
items all represented proper maintenance and, therefore, 
at the time they were recorded on the books of Penn Watpr 
they were properly charged to either operating expenses Or 
depreciation reserve (Jt. App. 2328-2332). ] 



196 


Petitioners’ position as to these items is two-fold. 
First, that pursuant to the Uniform System of Accounts 
of the Federal Power Commission and the decided cases 
said items were not charged to operating expenses or de¬ 
preciation reserve in accordance with any uniform system 
of accounts of any regulatory commission in effect at the 
time nor in accordance with the discretion of management 
as exercised under such uniform system of accounts and, 
therefore, the transactions represent true accounting 
errors and not simply reaccounting. In the next place, 
Petitioners contend that for the Commission to fail to 
permit the correction of these accounting errors would 
deprive them of property without due process of law as 
it would prevent Petitioners’ books of account from -ac¬ 
curately reflecting their used and useful physical property. 

The pertinent portion of the Commission’s uniform 
system of accounts is that portion of Section 2B of the 
Instructions—Electric Plant Accounts, pages 37, 38, as 
follows: 

“* * * It is likewise not intended that adjust¬ 
ments shall be made to record in electric plant 
accounts amounts previously charged to operating 
expenses in accordance with the uniform system of 
accounts in effect at the time or in accordance with 
the discretion of management as exercised under 
such uniform system of accounts.” 

A mere reading of the pertinent provisions of the uni¬ 
form classification of accounts for electric companies pre¬ 
scribed by the Public Service Commission of the Com- 
monwealth of Pennsylvania indicates that these entries 
were erroneously charged to operating expense or 
depreciation reserve at the time they were entered on 
Petitioners’ books. The applicable provisions of the 
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Pennsylvania system of accounts effective January 1, (1919 
and during the period 1923 to 1932, at the time these i^ems 
were mistakenly charged on Petitioners’ books, ari as 
follows: 

“Additions are land, structures and equipment 
added to those in service at the beginning of opera¬ 
tions, and not taking the place of any property of 
like purpose previously held by the utility. 'The 
cost of additions shall be charged to the appro¬ 
priate sub-accounts of ‘ 101. Fixed Capital In¬ 
stalled Since December 31, 1918’ account. 

“Betterments are physical changes in structures 
or equipment, the object of which is to make the 
structures or equipment affected more useful or of 
greater capacity than they were at the time of their 
original installation or acquisition. The utility 
shall charge as a betterment to the appropriate Sub¬ 
account of ‘101. Fixed Capital Installed SiInce 
December 31, 1918’ account that portion of 'the 
cost of such changes, as will, when added to the 
original cost of the structures or equipment "bet¬ 
tered, give the cost of the structures or equipment 
in their bettered condition.” ! 

“Replacements are those installations of liked 
capital in which one structure or unit of equipmient 
is substituted for another which has become ex¬ 
hausted or inadequate in service, the substitute 
having substantially no greater capacity than rthe 
property replaced; also the extensions of life period 
of franchises, patents, and other fixed capital. 

“In every replacement the cost of fixed capital 
retired shall be credited to the fixed capital accounts 
in which it is carried and the cost of the fixed capi¬ 
tal installed in place of fixed capital so retired shall 
be charged to the appropriate sub-accounts of ‘101. 
Fixed Capital Installed Since December 31, 1918’ 
account. ’ ’ 
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These definitions make it self evident that at the time 
of recording the items in question on Petitioners’ books 
it was mandatory in each instance that the cost of additions, 
betterments and replacements (including betterments in 
new units) be charged to capital account. This being true 
it is likewise obvious that the entries under the Federal 
Power Commission’s uniform system of accounts repre¬ 
sent accounting errors because they were not charged to 
operating expense or depreciation reserve in accordance 
with any uniform system of accounts of any regulatory 
commission or in accordance with the discretion of manage¬ 
ment thereunder. 

The Commission has expressed the appropriate rule to 
follow in the case of In The Matter of City of Cleveland, 
Complainant v. Hope Natural Gas Company et dl., 3 F. 
P. C. 150, 164; 44 P. U. R. (N. S.) 1, 14, as follows: 

‘ ‘ This is not to say that genuine errors in the in¬ 
vestment accounts should not be corrected and the 
true figures given recognition in the rate base. 
Where real errors are made, they probably should 
be corrected. A distinction must be made, however, 
between genuine errors and a change in point of 
view, whereby past, deliberate decisions within the 
scope of an accepted principle are sought to be im¬ 
peached to the pecuniary benefit of the company.” 

In the next place Petitioners’ position is that it is 
clear from the decided cases that it is unconstitutional to 
forbid or prevent a utility from keeping its books so as to 
accurately reflect the physical property owned by it. In 
American Telephone & Telegraph Co. et al. v. United States 
et al., 299 U. S. 232, an action was brought to set aside an 
order of the Federal Communications Commission pre¬ 
scribing a uniform system of accounts for telephone com¬ 
panies. Account 100.4 Telephone Plant Acquisition Ad- 
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justment, was under attack. The account included! the 
difference between the amount of money actually paiil for 
telephone plant acquired and the original cost of the plant 
and similar rights acquired less the amounts of reserve 
requirements for depreciation and amortization of the 
property acquired and the amounts of contributions to 
the predecessor company for construction and acquisition 
of such property. The plaintiffs contended that the com¬ 
mission had a mandatory duty to extinguish the eptire 
balance. The Court recognized that if such a contention 

I 

were correct “* * # there would be force in the conten¬ 
tion that the effect of the order is to distort in an arbi¬ 
trary fashion the value of the assets” (p. 240). In order 
to prevent arbitrary action on the part of the commission 
the Court obtained from the Attorney General the follow¬ 
ing written commitment: i 

I 

“that amounts included in Account 100.4 that are 
deemed, after a fair consideration of all the ; cir¬ 
cumstances, to represent an investment which the 
accounting company has made in assets of Con¬ 
tinuing value will be retained in that account i}ntil 
such assets cease to exist or are retired; * * j *” 
(p. 242). 

In the later case of United States et al. v. New rfork 
Telephone Co., 326 U. S. 638 this former case \vas 
referred to and upheld. The Court upheld the Federal 
Communications Commission in requiring the New Tfork 
Telephone Company to make charges to surplus of dver 
$4,000,000 with corresponding credits to other accounts 
to eliminate write-ups in a transaction with the American 
Telephone and Telegraph Company, its parent. How¬ 
ever it is clear from reading the opinion that the Court 
permitted this action because the so-called write-ups (did 
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not represent physical property, or assets of continuing 
value. 

See also the following cases involving the New York 
Public Service Commission: Village of Wellsville v. 
Maltbie, 257 App. Div. 746, 15 N. Y. Supp. (2d) 580, 585, 
586; Republic Light, Heat & Power Co., Inc. v. Maltbie, 
75 N. Y. Supp. (2d) 703; Republic Light, Heat & Power 
Co., Inc. v. Maltbie, 273 App. Div. 194, 76 N. Y. Supp. 
(2d) 479; Long Beach Gas Co. Inc. v. Maltbie, 36 N. Y. 
Supp. (2d) 194, 199, 264 App. Div. 496. 

Republic Light, Heat & Power Co., Inc. v. Maltbie et al., 
75 N. W. Supp. (2nd) 703 and Republic Light, Heat & 
Power Co., Inc. v. Maltbie et al., 273 App. Div. 194; 76 
N. Y. Supp. (2nd) 479. In both of these cases the Court 
distinguished the facts from those in the above case and 
upheld it. 

In Long Beach Gas Co., Inc. v. Maltbie et al., 36 
N. Y. Supp. (2nd) 194, 199; 264 App. Div. 496 (1942). 

Examination of some of the cases before the Federal 
Power Commission indicates that where utilities were pre¬ 
vented from reaccounting by the Commission the cases 
involved administrative and general expenses, overheads 
or abandoned property. See In the Matter of North¬ 
western Electric Company, 2 F. P. C. 327, 36 P. U. R. 
(N. S.) 202; In the Matter of Superior Light & Power 
Company, 3 F. P. C. 254, 45 P. U. R. (N. S.) 358; In the 
Matter of Cities Service Gas Company, 3 F. P. C. 459, 
50 P. U. R. (N. S.) 65, upheld on appeal to the Tenth 
Circuit 155 F. 2nd 694; In the Matter of The Montana 
Power Company, 4 F. P. C. 213, 57 P. U. R. (N. S.) 193 
and In the Matter of City of Cleveland, Complainant v. 
Hope Natural Gas Company et al., 3 F. P. C. 150, 44 
P. U. R. (N. S.) 1. 
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The Commission’s position in its opinion and order as 
to these items of Petitioners is that they were proper 
repair and maintenance items, that Petitioners’ witness 
admitted the determination of the classification o£ the 
items involved judgment, and lastly that Petitioners’ 
practice at the time the items were recorded in its books 
represented accepted accounting practice at the time }(Pet. 
App. 121, 122, 123). Analysis of the Commission’s 
position indicates clearly that it is based upon fifst a 
simple misstatement of fact and secondly a clearly erro¬ 
neous application of its own accounting rules ancji the 
applicable law. j 

As the foregoing statement of undisputed facts indi¬ 


cates the only evidence of record on the factual question 
as to whether the items represented additions, replace¬ 
ments and betterments or repair and maintenance wap the 
testimony of Petitioners’ witness Wetzel. He testified 
the items were capital items and were charged in error 
when originally entered on Petitioners’ books. Commis¬ 
sion witness Newlands never examined the job orders so 
knew nothing about the nature of the items (Jt. App. 
2333-2342, 2356-2366). 

In the next place the Commission made a misstate¬ 
ment of fact in finding that Petitioners’ witnesses ad¬ 
mitted that the question of wdiether these items were Capi¬ 
tal ones involved a question of judgment. Petitioners’ 
witnesses Wetzel and Eichhorn both testified that judg¬ 
ment was involved in determining whether the items' fell 
within the category of additions, replacements or better¬ 
ments but that there was no question that all of the items 
fell within one of the three foregoing categories and did 


not represent repair and maintenance and were, therefore, 
proper capital items (Jt. App. 1736-1739, 2358-2360) j, 
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Lastly, the Commission completely disregarded the 
fact that at the time these items were entered on the 
books they should have been charged to capital account 
and not operating expense or depreciation reserve pur¬ 
suant to the uniform classification of accounts for electric 
companies prescribed by the Public Service Commission 
(now Public Utility Commission) (Jt. App. 1735) of the 
Commonwealth of Pennsylvania. Therefore, these items 
represent true accounting errors and should be corrected. 

Land and Water Rights Acquired 
Since December 31, 1909. 

During the period 1910 to and including 1929 expenses 
totaling $171,134.28 were incurred by Petitioners, in 
securing basic data permanently useful in the operation 
of the Holtwood Development, in purchasing 67 parcels 
of property and in negotiating for the relocation of roads 
and bridges. Petitioners’ records show these expenses as 
follows: 


1910-1924 
Lancaster Office 

Salary (Bushong) . $50,423.24 

Office Expenses. 27,127.83 

Legal Fees . 21,920.00 


Total . 

Office Engineering . 
Misc. Office Expense 

River Observations 


1925-1929 

Lancaster Office Expense. 20,787.41 

Total . $171,134.28 

(Jt. App. 4040, Items 2,3, 4, 6, 7,8,11.) 

The Commission Staff requested Petitioners to analyze 
these items of expense. In compliance with that request 
Mr. Rowland L. Bortner, Assistant Secretary and now 


$99,471.06 

45,325.71 

561.65 

4,988.45 $150,346.87 
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Vice-President, who supervises the acquisition of land 
for Petitioners and who has been with the Company! since 
1920, made an analysis of these accounts and funjiished 
same in writing to Staff witness Newlands (Jt. Apj|>. 101, 
770, 1430). These memoranda were introduced ih evi¬ 
dence by Petitioners as Exhibits 237, 238, 451, 45£, 453 
and 456 (Jt. App. 3914-3963, 4449-4468, 4478-4481). Cross- 
examination of Staff witness Newlands showed h^ had 
examined these memoranda but in effect paid no attention 
to the facts therein contained as he gave them superficial 
consideration only. He first testified he gave other evi¬ 
dence primary consideration but upon being pressecf fur¬ 
ther upon cross-examination admitted there was noj such 
other evidence to consider. In addition he admitted that 
he had made no detailed investigation of these items of 
cost (Jt. App. 1436-1439, 2343). 

The memoranda furnished the Staff and admitted in 
evidence under the above Exhibit numbers clearly Estab¬ 
lished that between the years 1910 and 1929 Petitioners 
acquired a total of 67 properties; negotiated for the relo¬ 
cation of a highway in Conestoga township and a bridge 
in Lower Chanceford township; and made innumerable 
necessary surveys and engineering studies related tq the 
negotiations for the purchase of land and water rights, 
and the securing of river flow information for permanent 
use in the operation of the plant (Jt. App. 3914-^964, 
4449-4468, 4478-4481). f 

A substantial amount of this work was performed as 
the direct result of Petitioners’ use of and experimentation 
with dashboards, supra, which were located on the c^rest 
of the dam for the purpose of providing additional head. 
The use of these dashboards increased the amount of back¬ 
water on riparian property surrounding the Holtvyood 
Reservoir which resulted in threats of damage suits by 
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land owners and the actual filing of suits either for dam¬ 
ages for flooding property or injunctions to prevent it. 
This in turn necessitated the employment of attorneys 
and the making of necessary engineering surveys to de¬ 
termine whether there was actual flooding of adjacent 
land and the extent thereof. These surveys were not 
limited to ordinary land or boundary lines but were 
studies of water surface levels of the Susquehanna River 
and tributaries at various locations and under various 
river flow’ conditions for use in the preliminary stages of 
the litigation or negotiation for the acquisition of the 
properties (Jt. App. 3914-3964, 4449-4468, 4478-4481). 

The question of the extent of backwater could only be 
determined for varying river flow conditions by the estab¬ 
lishment of permanent reference points and repeated 
observations of actual flow’ conditions. These studies 
developed basic data necessary and permanently useful in 
the every day operation of the plant. 

The results of the engineering surveys had to be made 
available promptly, as required, to the person carrying on 
the negotiations so that the facts could be discussed 
intelligently with land ow’ners or their attorneys by Peti¬ 
tioners and their representatives. The litigation result¬ 
ing from the flooding of adjacent land was lengthy due to 
the nature of the engineering studies required for estab¬ 
lishing the extent of flooding (Jt. App. 3914-3964, 4449- 
4468, 447S-4481). 

Because of the increasing magnitude, expense and im¬ 
portance of this work Petitioners in 1912 employed Mr. 
Marvin E. Bushong, a native of Lancaster County, to carry 
on, supervise and coordinate this w’ork and subsequently 
in 1915 established an office in Lancaster, Pennsylvania, 
the county seat of Lancaster County. The establishment 
of this office facilitated reference to land records and con- 
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sultation with the property owners, attorneys and public 
officials as well as other interested parties. Mr. Bushopg’s 
salary and the expense of the Lancaster office were 
charged on Petitioners’ books to capital through 1924, as 
were the legal fees and engineering services performed. 
From 1925 to 1929 only a portion of the Lancaster office 
expense was charged to capital. These Lancaster office 
expenses were incurred in connection with the acquisition 
of a total of 16 properties acquired from 1916 to lj)29. 
In 1930 Petitioners ceased charging the expenses of the 
Lancaster office to capital account. No properties wfere 
acquired after January 1930 by Mr. Bushong and conse¬ 
quently Petitioners did not capitalize any of this expense 
(Jt. App. 3942-3963). j 

Petitioners’ position is that the foregoing undispujted 
evidence definitely established the fact that these item^ of 
expenditure related either to the acquisition of property 
or the securing of engineering data of a permanent i^on- 
recurring nature and thus are properly capitalized. 

The Commission eliminated these items on the alleged 
grounds that Petitioners furnished insufficient evidence! to 
make a segregation of the items, were unable to identify 
the legal fees with the particular property acquired dnd 
because only one property was acquired after 1916 (Pet. 
App. 106-109). The Commission thus relies upon an 
alleged failure of Petitioners to meet the burden of prhof 
required under the statute. As to the last point the Cqm- 
mission is unquestionably wrong because the undisputed 
evidence contained in the memoranda furnished by Peti¬ 
tioners to the Commission demonstrates clearly that 16 
such properties were acquired from 1916 to 1929 (Jt. A^p. 
3942-3963). . I 

The real question at issue therefore is whether or not 
by the undisputed evidence referred to above Petitioners 
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have met the burden of proof imposed upon them by the 
Federal Power Act (Section 301) and whether the Com¬ 
mission’s contrary findings are supported by substantial 
evidence (Section 313). 

The Circuit Court of Appeals for the Ninth Circuit has 
had occasion to analyze and consider the above referred 
to provisions of the Act. In the case of Northwestern 
Electric Co. et al. v. Federal Power Commission , 134 F. 
2nd 740, 743, affirmed 321 U. S. 119, the Court after refer¬ 
ring to these sections of the Federal Power Act, stated: 

“The statute in question gives no indication of 
the degree of proof required unless it be found 
in the subsequent words ‘satisfactory proof’. If by 
those words it is meant that the degree of proof 
must be ‘satisfactory’ it is obvious that it is the 
Commission who must be satisfied. It is also ob¬ 
vious that evidence might be satisfactory to the 
Commission and yet not be substantial. In such a 
case, the finding, supported by the ‘satisfactory’ 
but unsubstantial evidence, would have to be set 
aside. 16 U. S. C. A. $8252(b). This is especially 
true where, as here, the evidence is submitted be¬ 
fore the item is suspended. Furthermore, the stat¬ 
ute does not in express words require or state that 
the proof must be satisfactory to the Commission. 
What it says is that the Commission may suspend 
an entry ‘pending submission of satisfactory proof 
in support thereof’. Likewise, the statute does not 
expressly say that the specified person has the bur¬ 
den of justifying every accounting entry by satis¬ 
factory proof. 

In view of this reasoning, we think the word 
‘satisfactory’ is used in the sense of ‘adequate’ 
which in turn would mean ‘substantial’. As thus 
construed, the statute would mean that the Commis¬ 
sion could suspend an entry pending submission of 
substantial evidence, which, if believed, would jus- 
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tify such entry; and since no degree of proof is 
mentioned, the words ‘burden of proof’ mean bur¬ 
den of going forward with the evidence.” 

• 

Petitioners here have met the criterion laid down in 
this case. The items here were questioned by the Com¬ 
mission and Petitioners went forward and offered sub¬ 
stantial evidence to support them. The Commission of¬ 
fered none and its witness stated he had made no study of 
the subject. Despite this fact the Commission concluded 
that Petitioners have not met the burden of proof, ijt is 
clear therefore that this conclusion is erroneous knd 
should be set aside. ! 

i 

i 

In this connection it should be remembered that tljere 
is no question as to the fact that the items of expanse 
were actually expended and that they appear on peti¬ 
tioners’ books (Pet. App. 106-109). Under such circum¬ 
stances the Supreme Court of the United States has re¬ 
ferred in the case of West Ohio Gas Co. v. Public Utilities 
Commission of Ohio (No. 1 ), 294 U. S. 63 to: 

“The presumption of correctness that gives aid 
in controversies of this order to the books of public 
service corporations * * 


The Commission itself has given recognition to tpis 
principle. In The Matter of Portland General Eleclric 
Company , 1 F. P. C. 161. I 

Furthermore it must be remembered that in several 
cases the Commission has taken care to point out tl^at 
there are difficulties in proving costs in transactions which 
took place years before the Federal Water Power Act wfas 
passed. In The Matter of Alabama Power Company li¬ 
censee, 1 F. P. C. 25, 33, the Commission states: 

“The burden of proof to establish the costs 
claimed by it for one of these federally licenspd 
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projects is clearly on the licensee. * * * On the 
other hand, the Commission recognizes that the 
participants in the transactions here under inquiry 
could hardly be charged with the responsibility of 
so conducting them as to meet in all procedural de¬ 
tails a system of legal supervision not established 
until 1920. The Commission has felt disposed, 
therefore, to give liberal consideration to all proper 
evidence before it, and on that basis to allow such 
costs as it can feel reasonably assured were actually 
incurred within the meaning of the law, even though 
the amounts allowed may not in all cases be sup¬ 
ported by what might be termed the voucher class 
of evidence.” 

Apparently the Commission has omitted to apply its 
owm rule here. It is submitted that the Commission has 
erred in rejecting this item as proper capital expense. 

Stock Issuance Expense. 

Petitioners incurred expense in connection with the 
issuance of stock of Penn Water for the period 1923 to 
1935. The total amount of this stock issuance expense is 
shown on Schedule 23 of Exhibit 51 (Jt. App. 3573). Peti¬ 
tioners have eliminated from their claim $1,056.53 of the 
$82,963.12 total amount of stock issuance expense for the 
period which leaves a balance of stock issuance expense 
claimed by Petitioners for the period in question of 
$81,906.59. The amount eliminated from Petitioners’ 
claim consists of four items of expense: the first in the 
amount of $532.42 for the year 1924 representing services 
and expenses of Aldred and Company; the second in the 
amount of $500 for legal services in the same year; the 
third in the amount of $1.67 covering miscellaneous ex¬ 
pense such as stationery and ledgers for the year 1932; 
and the last, Petitioners reduced an item of $432.57 ex- 
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pended in the year 1924 by $22.44. These allowances wpre 
conceded by Petitioners because the items in questjon 
related to the stock issuance expense of a company kno^vn 
as the Holtwood Power Company which was subsequently 
merged with the Pennsylvania Water & Power Compajny. 
Because of this merger Petitioners believed that the fore¬ 
going items should be eliminated from their claim (Lit. 
App. 3573, 4017 item 23). 

The present claim of $81,906.59 is for expenses si .eh 
as fees for listing stock on the Baltimore and other stick 
exchanges, legal services, auditing fees for preparing reg¬ 
istration statements, filing fees, bankers’ commission on 
sale of stock, printing subscription warrants and stock 
certificates, printing circulars and necessary stationery, 
ledgers, postage, etc. in connection with issuing the stock 
(Jt. App. 3573, 4017). Commission Exhibit 52 (Jt. App. 
3588, 3589) shows that during the years 1923 and 1£24 
Penn Water increased its common stock by approximately 
$2,500,000. During the years 1932 to 1935 Petitioners is¬ 
sued approximately $2,130,000 worth of preferred stotk. 
The same exhibit shows that during the period in ques¬ 
tion Penn Water increased its property account by addi¬ 
tions thereto in approximately the same amount as the in¬ 
crease in common and preferred stock. Thus it is clear 
that the undisputed evidence shows that the stock wias 
issued for the purpose of securing funds to add to elective 
plant. 

Petitioners’ position in connection with this item is 
that the expenses incurred in connection with issuance of 
capital stock are proper capital items. Account 71 of the 
Interstate Commerce Commission Classification of Invest¬ 
ment in Road and Equipment of Steam Roads, attached 
to and made a controlling part of the Federal Power Com¬ 
mission uniform system of accounts, states: 
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“71. Organization Expenses 
“This account shall include all fees paid to gov¬ 
ernments for the privilege of incorporation, and of¬ 
fice and other expenditures incident to organizing 
the corporation and putting it in readiness to do 
business; cost of preparing and distributing pro¬ 
spectuses; cost of soliciting subscriptions for stock; 
cash fees paid to promoters, and the actual cash 
value (at the time of the organization) of securi¬ 
ties paid to promoters for their services in organ¬ 
izing the enterprise; special counsel fees; cost of 
preparing and issuing certificates of stock; cost of 
procuring the necessary certificates from State au¬ 
thorities; and other like costs.” 

The Federal Power Commission limits the above cate¬ 
gory to the initial period of incorporation and construc¬ 
tion and disallows this item of expense contending that it 
is not organization expense within the meaning of its 
system of accounts and does not represent an extension of 
the organization of Penn Water. An examination of 
Account 71 of the Interstate Commerce Commission classi¬ 
fication, applicable here, indicates that the cost of prepar¬ 
ing and issuing certificates of stock as well as special 
counsel fees are properly includible within the account. 
The punctuation of the text of the account indicates clearly 
that these items were not intended to be limited to those 
which were performed at the initial organization of the 
company. Semi-colons appear after each statement of 
what is organization expense and this indicates clearly 
that the first item of organization expense, namely, fees 
paid to governments for the privilege of incorporation and 
other expenses incident to organizing the corporation and 
putting it in readiness to do business, is not a limitation 
upon the other items of organization expense. 


The issue here, therefore, is one of construction qf the 
appropriate section and it is clear from a reading of same 
together from the interpretation placed thereon b^ the 
Interstate Commerce Commission (Apalachicola Northern 
Railroad Company, 130 I.C.C. 736, 739) that legitimate 
items such as these in question which were expendeld in 
connection with the issuance of stock for plant expansion 
are proper capital. j 

I 

Conowingo Backwater Litigation Expense. 

Petitioners claim as proper capital cost the sum of 
$39,301.46 representing legal and engineering fees in¬ 
curred by them in defending title to land and water rights 
located below the Holtwood dam and powerhouse. This 
item is identified in Exhibit 320 (Jt. App. 1225, 4dl7), 
Items 37 to 40 inclusive, and Exhibit 51 (Jt. App. 3567, 
Voucher No. 19589, 3570, 3571, Job Order No. 388, }tem 
2). There is no dispute between Petitioners and the 
Commission as to the amount of cost involved nor afe to 
the fact that the services representing this amount vl'ere 
actually performed for the purposes indicated (Pet. APP- 
112-114). | 

The undisputed facts in connection with this expendi¬ 
ture are contained in Exhibits 232 to 235 inclusive ^Jt. 
App. 3853-3913). These are copies of the Bill of Com¬ 
plaint, Answer and other documents filed in the United 
States District Court for the District of Maryland in a 
suit brought by Petitioners against the so-called Conowiijigo 
Project for the purpose of defending title to wajter 
rights. In this suit direct attack was made upon the title 
to water rights acquired by Petitioners and the items j of 
cost were expended in prosecuting the suit in order to 
defend title. | 
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The exhibits establish that Petitioners originally pur¬ 
chased land and water rights both above and below the 
site where the present Holtwood dam is situated- Subse¬ 
quently it was determined that a portion of these lands 
and water rights below the dam were unnecessary in con¬ 
nection with the operation of the Holtwood development. 
In 1908, therefore, these lands were sold by the McCall 
Company to the Sowego Water and Power Company and 
the Susquehanna Power Company, control of which com¬ 
panies was later acquired by what is now known as The 
Susquehanna Power Company which owns and operates 
the Conowingo Project, a hydroelectric development on 
the Susquehanna River below Petitioners’ project (Jt. 
App. 3856, 3860). 

Before said sale the McCall Ferry Power Company 
had placed a mortgage on all of the land and property 
owned by it to secure bonds in the authorized amount of 
$10,000,000 (Jt. App. 3856). At the time of sale it was, 
therefore, necessary not only to have a deed from the 
McCall Company for the lands below its dam but also to 
secure a release under the deed of trust securing the 
bonds. Such a release was secured in the form of a con¬ 
veyance of the water rights below the dam by the Trustees 
under the mortgage of the Sowego and Susquehanna 
Companies. The deed of conveyance recited that the 
purchasers, the Sowego and Susquehanna Companies, 
respectively, could construct a dam below Petitioners’ 
development only to an elevation of 100 feet above sea 
level (Jt. App. 3857-3863). After the delivery and record¬ 
ing of these deeds the McCall Ferry Power Company 
encountered financial difficulties and went into receiver¬ 
ship. The bondholders organized and brought about a 
sale under court order of all of the property includ¬ 
ing land and water rights of the McCall Company. 
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The deed from a special master appointed by the 
court to make the sale conveyed to the Pennsylvania 
Water & Power Company all of the property including 
lands and water rights theretofore owned by the MjcCall 
Company including the right to restrict the erection of a 
dam below the Holtwood project to elevation 100 feet (Jt. 
App. 3859-3866). j 

At the time the proposal to build the Conowingo |Dam 
materialized a dispute arose over the height to which it 
could be erected. Petitioners took the position thajt an 
elevation greater than 100 feet at the place of construc¬ 
tion would unlawfully back water up into their tai^race 
and would be a violation of the restriction in prior dfeeds 
limiting the height of such dam to 100 feet. Conferences 
were held between the managers of the two hydroelectric 
projects in an effort to settle the dispute. These confer¬ 
ences failed to produce a settlement and the manager^ of 
the Conowingo Project proceeded with plans to erect to a 
height of 108^4 feet. Petitioners then filed a suit in the 
United States District Court for the District of Maryland 
against The Susquehanna Power Company, the corpora¬ 
tion owning the Conowingo Project, seeking an injunction 
to prevent the erection of the dam to a height in exqess 
of 100 feet. The Bill of Complaint recited the foregoing 
historical facts and requested the District Court to issue 
an appropriate injunction (Jt. App. 3870-3879). 

The Susquehanna Power Company filed an answer to 
the Bill of Complaint, paragraph 1(b) of which states:! 

“(b) The Complainant was not duly organised 
under the act of April 27th, 1909, Pennsylvania 
Laws, page 175 (amending the act of May 31st, 
1887, which was a supplement to the act of Aptil 
Sth, 1S61) in that William M. Barnum the pur¬ 
chaser of the property and rights of the said Me- 
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Call Company did not comply with the provisions 
of said act, and title to the said property and rights 
of the McCall Company has never legally passed 
from him” (Jt. App. 3882). 

Thus, the title to water rights acquired by Petitioners 
after foreclosure was directly attacked by the managers 
of the Conowingo Project. 

While the trial of this suit was pending the parties 
settled the controversy by entering into an agreement 
dated February 20th, 1926, the result of which was to 
permit construction of the Conowingo Dam at elevation 
108.5 feet and to provide annual payments by the owners 
of that project to Petitioners as compensation for flooding 
Petitioners’ tailrace. This agreement was to run for 50 
years with the right of renewal for another 50 years on 
the part of the Conowdngo company. The agreement 
specifically provided that it was executed for the purpose 
of settling the suit and both parties retained all their legal 
rights, which they could reassert by reopening the case 
should the agreement expire or be breached (Jt. App. 
3901-3913). 

This agreement was filed with the District Court for 
the District of Maryland and approved by it (Jt. App. 
3896-3900). Subsequently application was made to and 
approved by the Public Service Commission of the Com¬ 
monwealth of Pennsylvania following which the applica¬ 
tion and approval of that body was filed in the District 
Court for the District of Maryland (Jt. App. 3897). 

The Conowingo company treats the payment to Peti¬ 
tioners as an operating expense and Petitioners treat the 
money received from the Conowingo companies as oper¬ 
ating income. 

Thus it is clear that a direct attack was made by the 
Conowingo companies on the title acquired by the Penn- 
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sylvania Water & Power Company as a result of the 


fore¬ 


closure of the McCall properties and subsequent convey¬ 
ance by the Trustees to the Pennsylvania Company. The 
settlement of the controversy in the District Court for the 
District of Maryland clearly established Petitioners’ ijight 
to compel the Conowingo interests to pay them for flood- 
ing caused by the erection of the Conowingo Dam af an 
elevation exceeding 100 feet. It is apparent, therefore, 
that an attack was made upon the Petitioners’ acquisition 
of water rights and that Petitioners were forced to sjjend 
money for counsel fees and engineering services in ^suc¬ 
cessfully defending title to those water rights. Also }t is 
clear that Petitioners treat the matter as a capital incre¬ 
ment because the income is treated as operating income 
(Pet. App. 113). 

I 

It is Petitioners’ position that both the Classification 
of Investment in Road and Equipment of Steam Roads 
prescribed by the Interstate Commerce Commission issue 
of 1914, made a part of and attached to the Federal Po^ver 
Commission’s accounting regulations, as well as the ijni- 
form System of Accounts of the Federal Power Comrrjtis- 
sion make it clear that expenditures for the purpose of 
defending title to land are proper original cost. Page 37 
of the Interstate Commerce Commission classification pro¬ 
vides : 

“Court costs and special counsel fees in con¬ 
nection with the acquisition of land for transporta¬ 
tion operations shall be included in account No. 2, 
‘Land for transportation purposes’.” | 


The instant costs were certainly expended in connec¬ 
tion with the acquisition of land and water rights. j 
The general instructions Section 13 of the Interstate 
Commerce Commission classification page 14 also provides 
that lists of items and details * # are to be consid- 
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ered as merely representative, and not as excluding from 
any account analogous items which happen to be omitted 
from the list appended # * Thus it is apparent that 
the Interstate Commerce Commission classification estab¬ 
lishes that these costs including both engineering and legal 
fees, are proper capital items. 

The Federal Power Commission Uniform System of 
Accounts is to the same effect and demonstrates clearly 
that the Commission construes the Interstate Commerce 
Commission classification the same as Petitioners do 
herein. Sub-section 14, page 46 of these accounts pro¬ 
vides: 

“Title, examining, clearing, insuring, and reg¬ 
istering in connection with the acquisition, and de¬ 
fending against claims relating to the period prior 
to the acquisition. ’ ’ 

are proper capital items. 

In addition, the cases clearly justify the Petitioners in 
treating the expenditures as capital items. In the case of 
Borough of Kane, et al. v. Spring Water Company , P. U. 
R. 1919 C. 404 the Pennsylvania Public Service Com¬ 
mission had under consideration a complaint brought al¬ 
leging excessive rates. The Avater company supplied both 
potable and non-potable water to the Borough with the 
source of its supply for both systems on the so-called Hu¬ 
bert Run property. The Borough brought an ejectment 
suit against the company on the ground that it had an in¬ 
terest in this property. In consideration of the Borough 
relinquishing its claim the company made reductions for 
seven years on 31 fire hydrants from $13.00 to $7.50 per 
annum, making a total of $1,627.50. There w^ere also ex¬ 
penses for legal services. The Pennsylvania Commission 
allowed as original cost the total amount of the reduction 
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as well as the legal expenses for services rendered in con¬ 
nection with the ejectment suit. 1 

A similar problem confronted the Missouri Public 
Service Commission who followed the rule of the Pennsyl¬ 
vania Commission. In the case of Re Kansas Citti, Clay 
County & St. Joseph Railway Company, P. U. R. Ip20 B. 
37, the company had claimed as an element of its Capital 
account an amount expended in settlement of litigation in¬ 
cluding legal fees and court costs. The utility had been 
sued for misappropriation of a railroad right-of-wdy be¬ 
tween St. Joseph and Kansas City. At the trial the plain¬ 
tiff Interstate Railway Company obtained a judgment for 
$1,500,000. Pending an appeal to the Supreme Court of 
Missouri the judgment was compromised and settled by 
the railroad paying to the plaintiff $250,000 cash ahd by 
agreeing to issue common stock to the plaintiff pnder 
certain conditions in the future. The Missouri Commis¬ 
sion stated: 

I 

“This settlement was made in good faith, its 
wisdom cannot be questioned, and we think that it 
is not only fair but our duty to permit the capitali¬ 
zation of the amount expended in the defense and 
settlement of the case.” (p. 55) 

A consideration of the court decisions also makps it 
clear that expenses incurred in defending title to property 
are capital items. In Schwabacher v. Commissioner of In- 

I 

ternal Revenue 132 Fed. 2nd 516 the court in dealing with 
legal expenses incurred in perfecting title, said that Such 
expenditures were of a capital nature and could not be 
charged to operating expenses. In Esther Rentie Peti¬ 
tioner v. Commissioner of Internal Revenue Respondent, 
21 B. T. A. 1230, the taxpayer was the owner of land and 
after acquisition, suits were brought attacking her fJitle. 
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The taxpayer retained attorneys to represent her. Per¬ 
sons attacking the title secured a judgment and the tax¬ 
payer was forced to pay additional amounts for a quit 
claim deed. The Board ruled that the attorneys’ fees in 
defending such suits were capital expense saying: 

“Insofar as the expenditures were made in de¬ 
fense or to clear petitioner’s title to her land, they 
represent capital transactions which should be 
added to the cost of the property. The amounts are 
not deductible as expenses.” (p. 1233) 

Recognized accounting authorities support the premise 
that the costs incurred in defending title to property are 
properly capitalizable. See Robert H. Montgomery “Au¬ 
diting Theory and Practice” 6th Edition—1940 (p. 221) 
and Hatfield, Sanders and Burton “Accounting Principles 
and Practices” 1st Edition—1940 (p. 328). 

The Commission eliminated this item of cost from Pe- 
tioners’ original cost without any evidence to support its 
conclusion. Staff witness Newlands admitted on cross- 
examination that he had never read the Bill of Complaint, 
Answer and related papers in the case filed in the United 
States District Court for the District of Maryland. This 
failure of Staff witness Newlands undoubtedly accounts 
for the error into which the Commission fell. 

The Commission’s reasons for excluding the item from 
Petitioners’ original cost are three fold. First that the 
agreement whereby the District Court case was settled 
does not settle title claims; secondly that the expenses 
incurred in the suit relate to operations; and third that 
even if this once was a proper capital item too long a time 
has now elapsed to reaccount for it (Pet. App. 114). 

The first two reasons given by the Commission are 
simply not borne out by the facts. A mere reading of the 
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exhibits in question indicates clearly that the settlement 
agreement does settle the controversy. The agreement is 
dated February 20, 1926 and therefore has been ii full 
force and effect for 24 years. Furthermore only the Cono- 
wingo Company is given the right to withdraw froijn the 
agreement and if it does so the equity suit in the TJjnited 
States District Court for the District of Maryland is re¬ 
vived, so that Petitioners can enforce their rights sjiould 
the Conowingo company elect to withdraw from the agree¬ 
ment (Jt. App. 3896-3913). It is clear also from a mere 
reading of the Bill of Complaint that the expensed in¬ 
curred do not relate to operations but relate to the defense 
of title to water rights. The answer in the District (Jourt 
suit puts title to these water rights squarely in issiie by 
raising the point that the conveyance of the special 
master, appointed by the court to sell, at the foreclosure 
did not properly convey to Petitioners the right to re¬ 
strict the construction of the Conowingo Dam to elevation 
100 feet (Jt. App. 3882). j 

The last reason given by the Commission is not only 
factually incorrect but assuming arguendo it is correct 
affords an example of an arbitrary exercise of p<j>wer 
unsupported by any authority. The case of Borough of 
Kane v. Spring Water Company, supra, decided February 
17, 1919 by the Public Service Commission of Pennsyl¬ 
vania, clearly demonstrates that these costs were proper 
capital items at the time incurred. The Commission’s 
classification of accounts promulgated subsequent to that 
case, make it clear that where accounting entries vfere 
made contrary to the provisions of a regulatory body pav¬ 
ing jurisdiction reaccounting is proper. 

Of course accounting regulations consist not onlyj of 
tne text of regulations but decisions of the regulatory Au¬ 
thority as well. 


i 
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It would also seem that the simple rudiments of fair 
play would have compelled the Commission to have 
pointed out that in no real sense are Petitioners attempt¬ 
ing to reaccount for this expenditure. Page 47 of Com¬ 
mission Staff Exhibit 51 (Jt. App. 3504-3505) demonstrates 
that these expenditures have always been included in elec¬ 
tric plant accounts. That Exhibit recommends taking them 
out of capital on the ground that they are a proper charge 
to operations or surplus (Jt. App. 3504). If reaccount¬ 
ing is in progress it is at the suggestion of the Commis¬ 
sion’s Staff, not Petitioners. 

It is therefore submitted that the item in question 
represents proper original cost and the action of the 
Commission in excluding it from Petitioners’ original cost 
is unsupported by the evidence and contrary to law. 

Holtwood Church. 

Petitioners claim, as the final item of disputed cost, 
$1,400.00 as proper original cost incurred as a result of 
an expenditure for the erection of a church for their em¬ 
ployees on company property (Jt. App. 4018, Item 57, 
4066-406S). The undisputed facts show that Petitioners’ 
employees desired to erect a place of worship at Holt- 
wood Village. Not having sufficient funds for this pur¬ 
pose they requested Petitioners to provide a portion of 
the funds necessary to construct a church. Petitioners 
agreed to contribute $1,400.00 to the Trustees of the Holt- 
wood Presbyterian Church for this purpose with the under¬ 
standing that the land on which the church was built 
would be deeded by Petitioners to the Trustees, subject 
to the condition that if the property should cease to be used 
for church purposes, it would revert to Petitioners (Jt. 
App. 1156,1157, 4066-4068). 
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It subsequently developed that the Trustees of the 
church could not take title to the property subject to these 
conditions. The property, therefore, was never conveyed 
to the Trustees and the title now remains in Petitibners 
who contributed $1,400.00 to defray the cost of erecting 
a church (Jt. App. 1156, 1157). 

Petitioners’ position is that this expenditure resulted 
in the acquisition of property used and useful to the de¬ 
velopment. There could be no more necessary or useful 
purpose in promoting the welfare of the entire develop¬ 
ment than the erection of a church. The Commission it¬ 
self has determined that the morals of employees of 
licensees should be protected and that money expended for 
this purpose represents proper capital. In The Matter 
of Alabama Power Company, Licensee, 2 F. P. C. 432, 
441; 41 P. U. R. (N. S.) 449, 462. 

The Commission eliminates the item of cost in the 
instant case on the ground that it represents a donation 
after the commencement of operation and hence is either 
an income or surplus charge. (Pet. App. 124). This 
conclusion is clearly unsupported by any evidence. Inj the 
first place the expenditure is not a donation. It repre¬ 
sents a portion of the cost of constructing a building on 
Petitioners’ property. To permit expenditures protect¬ 
ing employees from street walkers and objectionable 
characters to be capitalized and in the next breatlj to 
prohibit capitalizing of the cost of construction o|f a 
church building would seem arbitrary in the extremel 
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Conclusion. 

It is respectfully submitted that the Commission’s de¬ 
termination excluding from Petitioners’ original cost the 
following items is unsupported by substantial evidence, 
contrary to the evidence, contrary to law and the Federal 
Power Act and deprives Petitioners of property without 
due process of law. 

Flashboard development cost . $ 49,754.97 

Interest during construction. 908,734.42 

Disallowed cost relating to “Cessation 

Period” . 143,981.46 

Riverside line—four unused tower founda¬ 
tions . 3,595.95 

Loss of materials and supplies and cash 

unaccounted for . 13,164.03 

Value of McCall Company stock issued for 

land and water rights. 500,000.00 

Physical items of property which were 
originally charged in error to operating 

expenses for depreciation reserve . 96,116.84 

Land and water rights acquired since De¬ 
cember 31, 1909—acquisition expenses 
and necessary legal and engineering ser¬ 
vices . 171,134.28 

Stock issuance expense incurred in connec¬ 
tion 'with issuance of capital stock— 

Penn Water from 1923 to 1935 .. 81,906.59 

Conowingo backwater litigation . 39,301.46 

Holtwood church . 1,400.00 


Total, . $2,009,090.00 
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CONCLUSION 

For all the foregoing reasons the orders of the 
Federal Power Commission here presented for review 
should be set aside. 

I 

Respectfully submitted, 

Randall J. LeBoeuf, Jr., 
Craigh Leonard, 

F. G. Aw ALT, 

Raymond Sparks, 

Dayal A. Myse, 

Preston C. King, Jr., | 
Counsel for Petitioners. 


September 20, 1950. 







la 


APPENDIX | 

Excerpt from the Federal Power Act ! 

I 

Sec. 3. The words defined in this section shall have 
the following meanings for purposes of this Act, to wit: 

(13) “net investment” in a project means the actual 
legitimate original cost thereof as defined and inter¬ 
preted in the “classification of investment in road and 
equipment of steam roads, issue of 1914, Interstate bom- 
merce Commission”, plus similar costs of additions 
thereto and betterments thereof, minus the sum of the 
following items properly allocated thereto, if and to the 
extent that such items have been accumulated dpring 
the period of the license from earnings in excess [of a 
fair return on such investment: (a) Unappropriated sur¬ 
plus, (b) aggregate credit balances of current deprecia¬ 
tion accounts, and (c) aggregate appropriations of 
surplus or income held in amortization, sinking fund, or 
similar reserves, or expended for additions or better¬ 
ments or used for the purposes for which such reserves 
were created. I 

Sec. 4. The Commission is hereby authorized and 
empowered— 

(d) To make public from time to time the informa¬ 
tion secured hereunder and to provide for the publication 
of its reports and investigations in such form and maxlner 
as may be best adapted for public information and juse. 
The Commission, on or before the 3d day of January of 
each year, shall submit to Congress for the fiscal year 
preceding a classified report showing the permits ^nd 
licenses issued under this Part, and in each case the 
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parties thereto, the terms prescribed, and the moneys 
received if any, or account thereof. Such report shall 
contain the names and show the compensation of the 
persons employed by the Commission. 

Sec. 5. Each preliminary permit issued under this 
Part shall be for the sole purpose of maintaining priority 
of application for a license under the terms of this Act 
for such period or periods, not exceeding a total of three 
years, as in the discretion of the Commission may be 
necessary for making examinations and surveys, for pre¬ 
paring maps, plans, specifications, and estimates, and for 
making financial arrangements. Each such permit shall 
set forth the conditions under which priority shall be 
maintained. Such permits shall not be transferable, 
and may be canceled by order of the Commission upon 
failure of permittees to comply with the conditions 
thereof or for other good cause shown after notice and 
opportunity for hearing. 

Sec. 6 . Licenses under this Part shall be issued for 
a period not exceeding fifty years. Each such license 
shall be conditioned upon acceptance by the licensee of 
all the terms and conditions of this Act and such further 
conditions, if any, as the Commission shall prescribe in 
conformity with this Act, which said terms and condi¬ 
tions and the acceptance thereof shall be expressed in 
said license. Licenses may be revoked only for the rea¬ 
sons and in the manner prescribed under the provisions 
of this Act, and may be altered or surrendered only upon 
mutual agreement between the licensee and the Commis¬ 
sion after thirty days’ public notice. Copies of all 
licenses issued under the provisions of this Part and 
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calling for the payment of annual charges shall be 
deposited with the General Accounting Office, in compli¬ 
ance with section 3743, Revised Statutes, as amended 
(U. S. C., title 41, sec. 20). j 

Sec. 10. All licenses issued under this Part sha)l be 
on the following conditions: ! 

(d) That after the first twenty years of operation^ out 
of surplus earned thereafter, if any, accumulated in 
excess of a specified reasonable rate of return upon the 
net investment of a licensee in any project or projects 
under license, the licensee shall establish and maintain 
amortization reserves, which reserves shall, in the dis¬ 
cretion of the Commission, be held until the termination 
of the license or be applied from time to time in reduc¬ 
tion of the net investment. Such specified rate of return 
and the proportion of such surplus earnings to be ij>aid 
into and held in such reserves shall be set forth in the 
license. 

(e) That the licensee shall pay to the United States 
reasonable annual charges in an amount to be fixed j by 
the Commission for the purpose of reimbursing the 
United States for the costs of the administration of this 
Part; for recompensing it for the use, occupancy, and 
enjoyment of its lands or other property; and for the 
expropriation to the Government of excessive profits 
until the respective States shall make provision for pre¬ 
venting excessive profits or for the expropriation thereof 
to themselves, or until the period of amortization as 
herein provided is reached, and in fixing such charges 
the Commission shall seek to avoid increasing the price 
to the consumers of power by such charges, and any such 
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charges as may be adjusted from time to time by the 
Commission as conditions may require: 

(i) In issuing licenses for a minor part only of a com¬ 
plete project, or for a complete project of not more than 
one hundred horsepower installed capacity, the Commis¬ 
sion may in its discretion waive such conditions, provi¬ 
sions, and requirements of this Part, except the license 
period of fifty years, as it may deem to be to the public 
interest to w r aive under the circumstances: Provided, 
That the provisions hereof shall not apply to annual 
charges for use of lands within Indian reservations. ’ 

Sec. 11. That if the dam or other project works are 
to be constructed across, along, or in any of the navi¬ 
gable waters of the United States, the commission may, 
in so far as it deems the same reasonably necessary to 
promote the present and future needs of navigation and 
consistent with a reasonable investment cost to the 
licensee, include in the license any one or more of the 
following provisions or requirements: 

(a) That such licensee shall, to the extent necessary 
to preserve and improve navigation facilities, construct, 
in whole or in part, without expense to the United 
States, in connection with such dam, a lock or locks, 
booms, sluices, or other structures for navigation pur¬ 
poses, in accordance with plans and specifications ap¬ 
proved by the Chief of Engineers and the Secretary of 
War and made part of such license. 

Sec. 14. Upon not less than two years’ notice in 
writing from the Commission the United States shall 
have the right upon or after the expiration of any license 
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i 

to take over and thereafter to maintain and operate any 
project or projects as defined in section 3 hereofj and 
covered in whole or in part by the license, or the right 
to take over upon mutual agreement with the licensee 
all property owned and held by the licensee then valu¬ 
able and serviceable in the development, transmission, or 
distribution of power and which is then dependent for 
its usefulness upon the continuance of the license, 
together with any lock or locks or other aids to naviga¬ 
tion constructed at the expense of the licensee, upop the 
condition that before taking possession it shall payj the 
net investment of the licensee in the project or projects 
taken, not to exceed the fair value of the property tdken, 
plus such reasonable damages, if any, to property of 
the licensee valuable, serviceable, and dependent) as 
above set forth but not taken, as may be caused by the 
severance therefrom of property taken, and shall assume 
all contracts entered into by the licensee with l the 
approval of the Commission. 

Sec. 19. That as a condition of the license, eyery 
licensee hereunder which is a public-service corporation, 
or a person, association, or corporation owning or oper¬ 
ating any project and developing, transmitting, or dis¬ 
tributing power for sale or use in public service, shall 
abide by such reasonable regulation of the services toj be 
rendered to customers or consumers of power, and of 
rates and charges of payment therefor, as may from 

I 

time to time be prescribed by any duly constituted 
agency of the State in which the service is rendered or 
the rate charged. That in case of the development, 
transmission, or distribution, or use in public service 


i 

I 
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of power by any licensee hereunder or by its customer 
engaged in public service within a State which has not 
authorized and empowered a commission or other agency 
or agencies within said State to regulate and control 
the services to be rendered by such licensee or by its 
customer engaged in public service, or the rates and 
charges of payment therefor, or the amount or character 
of securities to be issued by any of said parties, it is 
agreed as a condition of such license that jurisdiction 
is hereby conferred upon the commission, upon com¬ 
plaint of any person aggrieved or upon its own initiative, 
to exercise such regulation and control until such time 
as the State shall have provided a commission or other 
authority for such regulation and control: Provided, 
That the jurisdiction of the commission shall cease and 
determine as to each specific matter of regulation and 
control prescribed in this section as soon as the State 
shall have provided a commission or other authority for 
the regulation and control of that specific matter. 

Sec. 20. That when said power or any part thereof 
shall enter into interstate or foreign commerce the rates 
charged and the service rendered by any such licensee, 
or by any subsidiary corporation, the stock of which 
is owned or controlled directly or indirectly by such 
licensee, or by any person, corporation, or association 
purchasing power from such licensee for sale and dis¬ 
tribution or use in public service shall be reasonable, 
nondiscriminatory, and just to the customer and all 
unreasonable discriminatory and unjust rates or services 
are hereby prohibited and declared to be unlawful; and 
whenever any of the States directly concerned has not 
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provided a commission or other authority to enforce 
the requirements of this section within such Staite or 
to regulate and control the amount and character of 
securities to be issued by any of such parties or such 
States are unable to agree through their properlyi con¬ 
stituted authorities on the services to be rendered or on 
the rates or charges of payment therefor, or op the 
amount or character of securities to be issued b^ any 
of said parties, jurisdiction is hereby conferred 'upon 
the commission, upon complaint of any person aggrieved, 
upon the request of any State concerned, or upqn its 
own initiative to enforce the provisions of this section, 
to regulate and control so much of the services rendered, 
and of the rates and charges of payment therefpr as 
constitute interstate or foreign commerce and to Regu¬ 
late the issuance of securities by the parties included 
within this section, and securities issued by the licensee 
subject to such regulations shall be allowed only foR the 
bona fide purpose of financing and conducting the busi¬ 
ness of such licensee. j 

The administration of the provisions of this section, so 
far as applicable, shall be according to the procedure 
and practice in fixing and regulating the rates, charges, 
and practices of railroad companies as provided ip the 
Act to regulate commerce, approved February 4, jL887, 
as amended, and that the parties subject to such Regu¬ 
lation shall have the same rights of hearing, defense, 
and review as said companies in such cases. j 

In any valuation of the property of any licensee here¬ 
under for purposes of rate making, no value shall be 
claimed by the licensee or allowed by the commission 
for any project or projects under license in excesp of 
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the value or values prescribed in section 14 hereof for 
the purposes of purchase by the United States, but there 
shall be included the cost to such licensee of the con¬ 
struction of the lock or locks or other aids of naviga¬ 
tion and all other capital expenditures required by the 
United States, and no value shall be claimed or allowed 
for the rights granted by the commission or by this Act. 

Sec. 23. (a) The provisions of this Part shall not 

be construed as affecting any permit or valid existing 
right-of-way heretofore granted or as confirming or 
otherwise affecting any claim, or as affecting any 
authority heretofore given pursuant to law, but any 
person, association, corporation, State, or municipality 
holding or possessing such permit, right-of-way, or 
authority may apply for a license hereunder, and upon 
such application the Commission may issue to any such 
applicant a license in accordance with the provisions of 
this Part and in such case the provisions of this Act 
shall apply to such applicant as a licensee hereunder: 
Provided, That when application is made for a license 
under this section for a project or projects already con¬ 
structed the fair value of said project or projects deter¬ 
mined as provided in this section, shall for the purposes 
of this Part and of said license be deemed to be the 
amount to be allowed as the net investment of the appli¬ 
cant in such project or projects as of the date of such 
license, or as of the date of such determination, if license 
has not been issued. Such fair value shall be determined 
by the Commission after notice and opportunity for 
hearing. 
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Sec. 24. Any lands of the United States included in 

I 

any proposed project under the provisions of thi^ Part 
shall from the date of filing of application therefor be 
reserved from entry, location, or other disposal undpr the 
laws of the United States until otherwise directed tyy the 
Commission or by Congress. Notice that such applica¬ 
tion has been made, together with the date of filing thereof 
and a description of the lands of the United States 
affected thereby, shall be filed in the local land office for 
the district in which such lands are located. Whenever 
the Commission shall determine that the value of any 
lands of the United States so applied for, or heretofore 
or hereafter reserved or classified as power sites, wi|ll not 
be injured or destroyed for the purposes of power 
development by location, entry, or selection undep the 
public land laws, the Secretary of the Interior, upon 
notice of such determination, shall declare such lands open 
to location, entry, or selection, for such purpose or pur¬ 
poses and under such restrictions as the Commission 
may determine, subject to and with a reservation pf the 
right of the United States or its permittees or licensees 

m 

to enter upon, occupy, and use any part or all of said 
lands necessary, in the judgment of the Commission, 
for the purposes of this Part, which right shap be 
expressly reserved in every patent issued for such l^nds; 
and no claim or right to compensation shall accrue from 
the occupation or use of any of said lands for said 
purposes. The United States or any licensee forj any 
such lands hereunder may enter thereupon for the pur¬ 
poses of this Part, upon payment of any damages to 
crops, buildings, or other improvements caused thereby 
to the owner thereof, or upon giving a good and suffi- 
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cient bond to the United States for the use and benefit 

• 

of the owner to secure the payment of such damages 
as may be determined and fixed in an action brought 
upon the bond in a court of competent jurisdiction, said 
bond to be in the form prescribed by the Commission: 

Sec. 28. That the right to alter, amend, or repeal this 
Act is hereby expressly reserved; but no such alteration, 
amendment, or repeal shall affect any license theretofore 
issued under the provisions of this Act, or the rights of 
any licensee thereunder. 

Section 201. (a) It is hereby declared that the busi¬ 

ness of transmitting and selling electric energy for ulti¬ 
mate distribution to the public is affected with a public 
interest, and that Federal regulation of matters relating 
to generation to the extent provided in this Part and the 
Part next following and of that part of such business 
which consists of the transmission of electric energy in 
interstate commerce and the sale of such energy at whole¬ 
sale in interstate commerce is necessary in the public 
interest, such Federal regulation, however, to extend only 
to those matters which are not subject to regulation by 
the States. 

(b) The provisions of this Part shall apply to the 
transmission of electric energy in interstate commerce 
and to the sale of electric energy at wholesale in inter¬ 
state commerce, but shall not apply to any other sale of 
electric energy or deprive a State or State commission of 
its lawful authority now exercised over the exportation 
of hydroelectric energy which is transmitted across a 
State line. The Commission shall have jurisdiction over 
all facilities for such transmission or sale of electric 
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energy, but shall not have jurisdiction, except as specifi¬ 
cally provided in this Part and the Part next following, 
over facilities used for the generation of electric energy 
or over facilities used in local distribution or o^ily for 
the transmission of electric energy in intrastatb com¬ 
merce, or over facilities for the transmission of electric 
energy consumed wholly by the transmitter. 

(c) For the purpose of this Part, electric energy shall 
be held to be transmitted in interstate commerce if 
transmitted from a State and consumed at any point out¬ 
side thereof; but only insofar as such transmission takes 
place within the United States. 

(d) The term “sale of electric energy at wholesale” 
wdien used in this Part means a sale of electric energy 
to any person for resale. 

(e) The term “public utility” when used in thjs Part 

or in the Part next following means any person wl^o owns 
or operates facilities subject to the jurisdiction of the 
Commission under this Part. I 

Sec. 205. (a) All rates and charges made, demanded, 

or received by any public utility for or in connection with 
the transmission or sale of electric energy subject to the 
jurisdiction of the Commission, and all rules anc regu¬ 
lations affecting or pertaining to such rates or charges 
shall be just and reasonable, and any such rate or charge 
that is not just and reasonable is hereby declared) to be 
unlawful. 

Sec. 206. (a) Whenever the Commission, after k hear¬ 

ing had upon its own motion or upon complaint!, shall 
find that any rate, charge, or classification, demanded, 
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observed, charged, or collected by any public utility for 
any transmission or sale subject to the jurisdiction of 
the Commission, or that any rule, regulation, practice, 
or contract affecting such rate, charge, or classification 
is unjust, unreasonable, unduly discriminatory or prefer¬ 
ential, the Commission shall determine the just and rea¬ 
sonable rate, charge, classification, rule, regulation, prac¬ 
tice, or contract to be thereafter observed and in force, 
and shall fix the same by order. 

Sec. 208. (a) The Commission may investigate and 

ascertain the actual legitimate cost of the property of 
every public utility, the depreciation therein, and, when 
found necessary for rate-making purposes, other facts 
which bear on the determination of such cost or depre¬ 
ciation, and the fair value of such property. 

Section 301. (a) Every licensee and public utility 

shall make, keep, and preserve for such periods, such 
accounts, records of cost-accounting procedures, corre¬ 
spondence, memoranda, papers, books, and other records 
as the Commission may by rules and regulations pre¬ 
scribe as necessary or appropriate for purposes of the 
administration of this Act, including accounts, records, 
and memoranda of the generation, transmission, distri¬ 
bution, delivery, or sale of electric energy, the furnish¬ 
ing of services or facilities in connection therewith, and 
receipts and expenditures with respect to any of the 
foregoing: Provided, however, That nothing in this Act 
shall relieve any public utility from keeping any ac¬ 
counts, memoranda, or records which such public utility 
may be required to keep by or under authority of the 
laws of any State. The Commission may prescribe a 
system of accounts to be kept by licensees and public 
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utilities and may classify such licensees and public utili¬ 
ties and prescribe a system of accounts for each class. 
The Commission, after notice and opportunity for hear¬ 
ing, may determine by order the accounts in whicjh par¬ 
ticular outlays and receipts shall be entered, charged, 
or credited. The burden of proof to justify j every 
accounting entry questioned by the Commission shall be 
on the person making, authorizing, or requiring such 
entry, and the Commission may suspend a change or 
credit pending submission of satisfactory proof ih sup¬ 
port thereof. 

Sec. 306. Any person, State, municipality, or State 
commission complaining of anything done or omitted to 
be done by any licensee or public utility in contraven¬ 
tion of the provisions of this Act may apply to the 
Commission by petition which shall briefly state the facts, 
whereupon a statement of the complaint thus mad^ shall 
be forwarded by the Commission to such licensee of pub¬ 
lic utility, who shall be called upon to satisfy the| com¬ 
plaint or to answer the same in writing within a reason¬ 
able time to be specified by the Commission. 11} such 
licensee or public utility shall not satisfy the complaint 
within the time specified or there shall appear to be 
any reasonable ground for investigating such complaint, 
it shall be the duty of the Commission to investigate the 
matters complained of in such manner and by such ineans 
as it shall find proper. 

I 

Sec. 313. (a) Any person, State, municipality, or 

State commission aggrieved by an order issued by the 
Commission in a proceeding under this Act to Which 
such person, State, municipality, or State commission 
is a party may apply for a rehearing within thirty days 
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after the issuance of such order. The application for 
rehearing shall set forth specifically the ground or 
grounds upon which such application is based. Upon 
such application the Commission shall have power to 
grant or deny rehearing or to abrogate or modify its 
order without further hearing. Unless the Commission 
acts upon the application for rehearing within thirty 
days after it is filed, such application may be deemed 
to have been denied. No proceeding to review any order 
of the Commission shall be brought by any person unless 
such person shall have made application to the Commis¬ 
sion for a rehearing thereon. 

(b) Any party to a proceeding under this Act 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order in 
the Circuit Court of Appeals of the United States for any 
circuit wherein the licensee or public utility to which 
the order relates is located or has its principal place of 
business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court, within 
sixty days after the order of the Commission upon the 
application for rehearing, a written petition praying that 
the order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall 
forthwith be served upon any member of the Commis¬ 
sion and thereupon the Commission shall certify and 
file with the court a transcript of the record upon which 
the order complained of was entered. Upon the filing 
of such transcript such court shall have exclusive juris¬ 
diction to affirm, modify, or set aside such order in 
whole or in part. No objection to the order of the 
Commission shall be considered by the court unless such 
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objection shall have been urged before the Commission 
in the application for rehearing unless there is reason¬ 
able ground for failure so to do. The finding df the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. If any party shall apply 
to the court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such addi¬ 
tional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the pro¬ 
ceedings before the Commission, the court may order 
such additional evidence to be taken before the Commis¬ 
sion and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 
seem proper. The Commission may modify its findings 
as to the facts by reason of the additional evidence so 
taken, and it shall file with the court such modifiejd or 
new findings which, if supported by substantial evidence, 
shall be conclusive, and its recommendation, if anyl, for 
the modification or setting aside of the original order. 
The judgment and decree of the court, affirming, ijiodi- 
fying, or setting aside, in whole or in part, any such 
order of the Commission, shall be final, subject to review 
by the Supreme Court of the United States upon cer¬ 
tiorari or certification as provided in sections 239 and 
240 of the Judicial Code, as amended (U. S. C., titl<^ 28, 
secs. 346 and 347). 


(c) The filing of an application for rehearing ujider 
subsection (a) shall not, unless specifically ordered by 
the Commission, operate as a stay of the Commission’s 
order. The commencement of proceedings under [sub¬ 
section (b) of this section shall not, unless specifically 
ordered by the court, operate as a stay of the Cominis- 

I 

sion’s order. 
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IN THE 

United States Court of Appeals 

For the District op Columbia Circuit. 

— 

No. 10,531. | 

PENNSYLVANIA WATER & POWER COMPANY, a 
Corporation, and SUSQUEHANNA TRANSMIS¬ 
SION COMPANY OF MARYLAND, a Corporation, 

Petitioners, j 
v. 

FEDERAL POWER COMMISSION, ! 

Respondent, 

PETITION FOR REVIEW. 

(Filed February 8, 1950.) 

To the Honorable , the Judges of the United States Cfourt 
of Appeals for the District of Columbia Circuit t 

Petitioners, Pennsylvania Water & Power Company 
(Penn Water), and Susquehanna Transmission Company 
op Maryland (Transmission Company), being aggrieved by 
an “Order Rejecting Proposed ‘FPC Electric Tariff’ and 
prescribing Rate Schedules”, issued by the Federal Pbwer 
Commission (the Commission) October 27, 1949 in its 
Docket No. IT-5915, and being aggrieved by an “Order 
Denying Application for Rehearing of Order issued Octo¬ 
ber 27,1949” issued by the Commission December 15, 1949 
in the same proceeding, hereby file their Petition for Re¬ 
view under Section 313 (b) of the Federal Power Act) (16 
U. S. C. § 825-1 (b); 49 Stat. 860), and pursuant to Ru}e 38 
of this Court, to review, hold unlawful, and set aside ^uch 
orders of October 27, 1949 and December 15, 1949, and cer¬ 
tain findings and conclusions incorporated therein, inj ac¬ 
cordance with the provisions of Section 10 of the Adminis- 
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trative Procedure Act (5 U. S. C. § 1009; 60 Stat. 243); and 
Petitioners represent and show to the Court: 

The Nature of the Proceedings as to Which Review Is 

Sought. 

I. Penn Water is a corporation organized and existing 
under the laws of the Commonwealth of Pennsylvania. It 
owns and operates a hydro-electric generating plant and a 
steam-electric generating plant on the Susquehanna River 
at Holtwood, Pennsylvania. It is engaged in the genera¬ 
tion, transmission and distribution of hydro- and steam- 
electric power and renders other services for use in public 
service. 

II. Transmission Company is a corporation organized 
and existing under the laws of the State of Maryland and 
is a wholly owned subsidiary of Penn Water. It owns trans¬ 
mission lines wholly within the State of Maryland, some of 
which are connected to the transmission lines of Penn Water 
at the Pennsylvania-Maryland State line. 

III. On September 1,1944, the Commission issued in its 
Docket IT-5915, a general Order of investigation to deter¬ 
mine whether any rates, charges, classifications, rules, regu¬ 
lations, practices, or contracts of Penn Water, subject to 
the jurisdiction of the Commission, were unjust, unreason¬ 
able, unduly discriminatory, or preferential. By Order 
dated October 3, 1944, the proceeding was enlarged to in¬ 
clude Transmission Company as a respondent. Hearings 
commenced on April 15, 1946, and were concluded on July 
16, 1947. 

IV. On January 5, 1949, the Commission issued its 
Order and accompanying Opinion No. 173 which provided 
in part for a reduction in Penn Water’s revenues derived 
from services rendered to Pennsylvania Power & Light 
Company (PP & L), Philadelphia Electric Company (Phila¬ 
delphia Company), Metropolitan Edison Company (Metro- 
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politan Company), and Consolidated Gas Electric tight 
and Power Company of Baltimore (Baltimore Company). 
The Order contained no provision regulating Penn Water’s 
revenues from its only other customer, The Pennsylvania 
Railroad Company, and the opinion disclaimed any intention 
to regulate such revenues. By paragraphs (C) and (D) 
of said Order Penn Water was required to file tariffs effect¬ 
ing specified reductions in revenues from PP & L, Philadel¬ 
phia Company and Metropolitan Company, and effecting a 
reduction in revenue from Baltimore Company in accord¬ 
ance with a specific formula contained in such paragraph 
(D). A copy of the Commission’s Order issued Januajry 5, 
1949, is attached hereto and made a part hereof as Ex¬ 
hibit A. 


V. Petitioners filed an application with the Compiis- 
sion for a rehearing of said Order of January 5,1949, which 
was denied by a subsequent Order of the Commission issued 
February 28,1949, also accompanied by a Commission Opin¬ 
ion No. 173-A. 

VI. On April 22, 1949, Petitioner filed in this Court 
their Petition for Review of, among others, the Commis¬ 
sion’s Orders of January 5, 1949 and February 28, ^L949 
(No. 10,236) and on April 28, 1949, this Court issue4 an 
Order staying the effectiveness of the Commission’s oifder 
of January 5, 1949, insofar as it required a reduction in 
Penn Water’s rates and charges to the aforesaid customers 
but requiring Penn Water to file with the Commission the 
rate schedules required by its Order of January 5, 194ff 

VII. On May 31,1949, Penn Water filed with the Com¬ 
mission its “FPC Electric Tariff, Original Volume I”, Con¬ 
sisting in part of four rate schedules for services to PP & L, 
Philadelphia Company, Metropolitan Company and Balti¬ 
more Company and providing for the reduction in Penn 
Water’s revenues ordered in paragraphs (C) and (D) of 
the Commission’s Order of January 5,1949. A copy of such 
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tariff is attached hereto and made a part hereof as Exhibit 
B. 

VIII. On Jnne 2, 1949, the Commission certified and 
filed with this Court the transcript of the record of the 
proceedings in its Docket No. IT-5915 and thereupon ex¬ 
clusive jurisdiction to affirm, modify or set aside the Order 
of January 5,1949 vested in this Court. 

IX. On October 27, 1949, the Commission issued its 
Order amending and modifying its Order of January 5, 
1949 and rejecting Penn Water’s rate schedules filed on 
May 31, 1949 on the alleged ground that the said schedules 
failed to comply with its Opinions and Orders in its Docket 
No. IT-5915 and also prescribing its own rate schedules for 
Penn Water’s services to PP & L, Philadelphia Company, 
Metropolitan Company and Baltimore Company. 

X. The Commission’s Order of October 27,1949 amends 
and modifies its Order of January 5, 1949 in the following 
respects : 

(a) It requires the rate schedule for services to Bal¬ 
timore Company to include an annual credit to Baltimore 
Company in an amount of $141,777 in excess of the credits 
required by paragraph (D) of the Order of January 5, 
1949. 

(b) It requires the rate schedule for services to Bal¬ 
timore Company to include a credit to Baltimore Company 
for fuel cost adjustment in connection with services to The 
Pennsylvania Railroad Company in accordance with a 
formula specified in said Order which credit was not re¬ 
quired by or even referred to in the Commission’s Order of 
January 5, 1949. 

(c) It requires the rate schedules for services to PP 
& L, Philadelphia Company and Metropolitan Company to 
include a provision for fuel cost adjustment in accordance 
with a formula specified in said order which provision for 
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fuel cost adjustment was not required by or even referred 
to in the Commission’s Order of January 5, 1949. 

(d) It requires a reduction in the revenues of Penn 
Water which has the effect of reducing Penn Water’s rate 
of return from its public utility business which the Com¬ 
mission seeks to regulate below the 5^4% rate, which the 
Commission has found to be a fair rate of return ih its 
Order of January 5, 1949. 

A copy of the Commission’s Order of October 27, 1949, 
is attached hereto and made a part hereof as Exhibit C. 

XI. On November 25, 1949, Petitioners filed witK the 

Commission their application for rehearing of the Oirder 
issued October 27, 1949. A copy of such application for 
rehearing is attached hereto and made a part hereof as 
Exhibit D. I 

XII. On December 15,1949, the Commission issued its 
Order denying Petitioner’s application for rehearing of the 
Order issued October 27,1949. A copy of the said Ordqr of 
December 15, 1949 is attached hereto and made a part 
hereof as Exhibit E. 

XIII. Petitioners are here before this Honorable Cburt 

for review of the Commission’s Orders of October 27, 1949 
and December 15, 1949, and the actions and rulings of the 
Commission in connection therewith in its Docket No. IT- 
5915. j 

The Facts and Statutes Upon Which Jurisdiction Is Based. 

I. The final Orders of the Commission of which review 
is sought were issued October 27, 1949, and December 15, 
1949, purportedly under the provisions of the Federal 
Power Act (16 U. S. C. § 791a et seq .; 41 Stat. 1063 ; 46 Stat. 
797; 49 Stat. 838, 847). Petitioners have applied to [the 
Commission for a rehearing of the Order of October |27, 
1949, within the thirty days prescribed by Section 313 (a) 
of the Act (16 U. S. C. § 825-1 (a), 49 Stat. 860), as shofwn 
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by Exhibit D hereto. By its Order of December 15, 1949, 
the Commission denied rehearing of its Order of October 
27,1949. This Petition for Review is filed within sixty days 
after the Order of the Commission denying rehearing; and 
a copy of this Petition for Review is being served forth¬ 
with upon a member of the Commission; as required by 
Section 313 (b) of the Act (16 U. S. C. § 825-1 (b); 49 Stat. 
860). 

II. Section 313 (b) of the Federal Power Act provides 
for judicial review of Orders of the Commission in this 
Court by written petition to review praying that the Orders 
of the Commission be modified or set aside in whole or in 
part. Section 313 (b) also provides that if any party shall 
apply to the Court for leave to adduce additional evidence 
and shall show to the satisfaction of the Court that such 
additional evidence is material and that there were rea¬ 
sonable grounds for failure to adduce such evidence in the 
proceedings before the Commission, the Court may order 
such additional evidence to be taken before the Commis¬ 
sion and to be adduced upon the hearing in such manner 
and upon such terms as to the Court may seem proper. 

III. Section 10 (a) of the Administrative Procedure 
Act (5 U. S. C. § 1009 (a); 60 Stat. 243) entitles Petitioners 
to judicial review of the Commission’s Orders as persons 
suffering legal wrong because of such actions and as per¬ 
sons adversely affected and aggrieved by such actions. Sec¬ 
tion 10 (b) of such Act (5 U. S. C. § 1009 (b)) specifies the 
form of proceeding for such review to be that provided 
by the Federal Power Act, and in the event of inadequacy 
thereof, any applicable form of legal action. Section 10 
(c) of such Act (5 U. S. C. §1009 (c)) makes reviewable 
each of the Orders sought to be reviewed herein, and all 
preliminary, procedural, and intermediate orders, actions, 
and rulings of the Commission in its Docket No. IT-5915. 
Section 10 (e) of such Act (5 U. S. C. § 1009 (e)) provides 
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for the scope of judicial review and the authority of the 
Court in connection therewith. 


The Relief Prayed. 

Petitioners pray that: 

I. The said Commission Orders of October 27, 1949 
and December 15,1949 be reviewed by this Court; and that 
said Orders be held unlawful and set aside, or modified as 
may be necessary to the extent such Orders are held un¬ 
lawful; or that such other Orders may be made herein as 
to this Court may seem just; 


II. All preliminary, procedural, and intermediate 


intermediate 
in its Docket 


orders, actions, and rulings of the Commission in its Docket 
No. IT-5915 be reviewed and held unlawful by the CjJourt 
to the extent necessary to render complete judicial relief 
from the actions of the Commission; 

III. Petitioners hereby apply to the Court for leaVe to 
adduce additional evidence as specified in the offeijs of 
proof contained in paragraphs II (1) (b) (ii), II (1) (b) 
(iii), and II (1) (b) (iv) of Petitioners’ Application for 
Rehearing of Order issued October 27,1949, attached hereto 
as Exhibit D; and as a showing to the Court that such addi¬ 
tional evidence is material and that there were reasonable 
grounds for failure to adduce such evidence in the pro¬ 
ceedings before the Commission, Petitioners state: thht on 
their face all of such facts sought to be proved are ma¬ 


terial as facts showing the monetary effect of the require¬ 
ments of the said Order of October 27, 1949, as such Oirder 
amended and modified the requirements of the Com^nis- 
sion’s Order of January 5, 1949, and that the Commission, 
by its Order of December 15,1949, refused to give Petiiion- 
ers any opportunity to adduce such evidence; and 

IV. This Court grant such further relief as may Seem 
just and proper in the premises. 
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The Points on Which Petitioners Intend to Eely. 

I. The Federal Power Commission had no jurisdiction, 
authority or power to issue its said Orders of October 27, 
1949 and December 15, 1949, for the following reasons: 

(A) Pursuant to Section 313 (b) of the Federal Power 
Act, exclusive jurisdiction to amend or modify the Commis¬ 
sion’s Orders of January 5, 1949 and related Orders in its 
Docket No. IT-5915, vested in this Court, upon the filing 
with this Court of the transcript of the record in such 
Docket on June 2, 1949. The Commission’s Order of Octo¬ 
ber 27, 1949 modifies the Order of January 5, 1949 and re¬ 
lated Orders, and requires additional reductions in Peti¬ 
tioners’ revenues to the extent indicated in paragraph X 
of the statement of the Nature of the Proceedings here¬ 
inabove. 

(B) The effect of the Commission’s Order of October 
27,1949, if enforced, would be to reduce Penn Water’s rate 
of return from its public utility business which the Com¬ 
mission seeks to regulate below the 5 1 /4% rate, which the 
Commission has found to be a fair rate of return in its 
Order of January 5,1949. 

(C) The Commission’s Order of October 27, 1949 re¬ 
quires the introduction of fuel cost adjustment clauses into 
Penn Water’s rate schedules for services to PP & L, Phila¬ 
delphia Company and Metropolitan Company without prior 
notice to Penn Water and without affording Penn Water 
or its said three customers an opportunity to be heard 
thereon or to present evidence with respect thereto, in vio¬ 
lation of Sections 20 (16 U. S. C. §813; 41 Stat. 1073) and 
206 (16 U. S. C. § 824e; 49 Stat. 852) (to the extent, if any, 
that such section may be applicable to Penn Water) of the 
Federal Power Act, Sections 4 and 5 of the Administrative 
Procedure Act (5 U. S. C. §§ 1003, 1004; 60 Stat. 238, 239) 
and the Fifth Amendment to the Constitution of the United 
States. 
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(D) The rate schedules prescribed by said Or^er of 
October 27, 1949, insofar as the additional amount of 
$141,777 required to be credited to Baltimore Company is 
concerned, constitute an adjustment or revision of the di¬ 
visional agreement between Penn Water and Baltimore 
Company for division of revenues received from The Penn¬ 
sylvania Railroad, without authority under the Federal 
Power Act to regulate such division of rates. 

(E) The said Order of October 27, 1949 constitutes an 
attempt to prescribe rate reductions in excess of the reduc¬ 
tions prescribed by the Commission’s Order of January 5, 
1949, effective retroactively to February 1, 1949, without 
authority under the Federal Power Act to require retroac¬ 
tive rate adjustments. 

II. The said Commission Orders of October 27, 1949 
and December 15, 1949, the statements, findings and'con¬ 
clusions contained therein, all preliminary, procedural and 
intermediate orders, actions, and rulings of the Commis¬ 
sion, and the rate schedules prescribed thereby, arei un¬ 
lawful and unconstitutional in that they are unreasonable, 
arbitrary, capricious, discriminatory, in excess of the (pom- 
mission’s statutory jurisdiction, authority, and limitations 
under the Federal Power Act and contrary to the provisions 
of such Act, without observance of the procedure required 
by law, unsupported by substantial evidence, contrary to 
the substantial evidence, and result from consideration by 
the Commission of matters presented ex parte by other 
parties and from the failure of the Commission to make 
proper findings and determine proper facts and conclu¬ 
sions of law; and if enforced would deprive Petitioner^ of 
their property without due process of law and without just 
compensation, in violation of the Fifth Amendment to the 
Constitution of the United States; all as set forth in Peti- 

I 

tioners’ Applications for Rehearing and in Petitioners’ 
Petition for Review of the Commission’s Order of Janu¬ 
ary 5,1949 and related Orders filed with this Court April 22, 
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1949 in Case No. 10,236, which Petition for Review is in¬ 
corporated herein by reference. 

Respectfully submitted, 

Qgd. Randall J. LeBoeuf, Je. ( 

Randall J. LeBoeuf, Jr., rs 

Sgd. Craigh Leonard, 

Craigh Leonard, rs 

15 Broad Street, 

New York 5, New York, 

Sgd. F. G. Awalt, 

F. G. Await, rs 

Sgd. Raymond Sparks, 

Raymond Sparks, 

Sgd. Daryal A. Myse, 

Daryal A. Myse, rs 

822 Connecticut Avenue, N. W., 
Washington 6, D. C., 

Sgd. Preston C. King, Jr., 

Preston C. King, Jr., rs 

Munsey Building, 

Washington 4, D. C., 

Counsel for Petitioners. 

Dated at Washington, D. C. 

February 8,1950. 
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District or Columbia, 

City or Washington, 

The undersigned, being first duly sworn, states that 
he is counsel for the Petitioners in the foregoing Petition; 
that he has read said Petition and knows the contents 
thereof; and that all of the statements contained therein 
are true and correct to the best of his knowledge, informa¬ 
tion or belief. 

Sgd. Raymond Sparks. 

Raymond Sparks. 

i 

Sworn to and subscribed before me, a notary phblic, 
in and for the said District of Columbia, this 8th dhy of 
February, 1950. 

Sgd. Flora A. Myers, 

Notary Public . 

My commission expires October 14,1953. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Nelson Lee Smith, Chairman, Thomas C. 
Commissioners: Bnchanan, Claude L. Draper and Leland 

Olds. 


January 4, 1949 

In the matter of \ Docket No. 

Pennsylvania Water & Power Company J IT-5915 

ORDER REDUCING RATES 

Upon consideration of the record in the above-entitled 
proceeding and the arguments adduced, and having this day 
issued its Opinion No. 173 in this matter, which hereby is 
incorporated by reference and made a part hereof— 

The Commission further finds that: 

(1) Penn Water (successor through reorganization un¬ 
der the laws of Pennsylvania, on January 13, 1910, of Mc¬ 
Call Ferry Power Company which had been formed by the 
merger, on April 14,1905, of Hillside Water & Power Com¬ 
pany and Susquehanna Water & Power Company) owns, 
operates and maintains hydroelectric and steam-electric 
generating facilities, all located on the Susquehanna River 
at Holtwood, Pennsylvania, about eight miles below the 
hydroelectric project of Safe Harbor, about nine miles north 
of the Pennsylvania-Maryland boundary line, and about 61 
miles northeast of the City of Baltimore. Penn Water’s 
hydro plant, comprising 10 main generating units (eight, 
25-cycle, and two, 60-cycle), has an effective capacity of 
104,000 kw; its steam plant, comprising two 60-cycle gen¬ 
erating units, has an effective capacity of 26,000 kw. There 
are also two 5,000 kw, 25/60 cycle frequency changers. 
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(2) Safe Harbor Water Power Corporation (Safe iHar- 

bor) owns, operates and maintains a hydroelectric plant 
and certain appurtenant transmission facilities, all located 
in Pennsylvania on the Susquehanna River about 17 fiiiles 
north of the Pennsylvania-Maryland boundary line. Safe 
Harbor’s hydro plant, comprising seven main generating 
units (five, 60-cycle and two, 25-cycle) has an effective 
capacity of 230,000 kw. Safe Harbor owns, operates, [ and 
maintains the afore-described hydroelectric power project 
under a license for Project No. 1025, first issued ApriJ 22, 
1930, by this Commission, pursuant to the Federal [Wgter] 
Power Act, which, as amended, is now Part I of the Federal 
Power Act (Act). j 

(3) Consolidated Gas Electric Light and Power Com¬ 
pany of Baltimore (Baltimore Company) owns, operates 
and maintains, among other facilities, steam-electric gen¬ 
erating facilities located in and near Baltimore, Maryland. 
Such facilities include four plants, comprising sixteen gen¬ 
erating units (eight, 60-cycle, and eight, 25-cycle), haying 
a total effective capacity of 479,000 kw. 

(4) Susquehanna Transmission Company of Maryland 
(Transmission Company) is a wholly-owned subsidiary of 
Penn Water, engaged only in the transmission of elecjfcric 
energy in Maryland for Penn Water, Safe Harbor ^.nd 
Baltimore Company. Of the transmission facilities re¬ 
ferred to in (5) below, those located in Maryland are owfied 
and operated by Transmission Company. 

(5) Penn Water owns and operates transmission facili¬ 
ties in Pennsylvania which have been constructed and are 
operated and maintained in combination with those of 
Transmission Company in Maryland to form a transmis¬ 
sion network, including: two 220 kv, 60-cycle, three-phase, 
single, transmission circuits extending from Safe Harbor 
to points of connection with Baltimore Company near its 
Westport and Riverside steam-electric plants in Maryland, 
and to a point of connection with Potomac Electric Pov^er 
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Company (PEPCO) near Takoma Park, Maryland; four 
132 kv, 25-cycle, single-phase, transmission circuits extend¬ 
ing from the Conestoga Substation, near the Safe Harbor 
hydro plant, to a point of connection with facilities of the 
Pennsylvania Railroad (Railroad) at Perryville, Maryland; 
two 66 kv, 60-cycle, three-phase, transmission circuits be¬ 
tween the Safe Harbor and Penn Water plants, which are 
tapped by lines owned and operated by Pennsylvania Power 
& Light Company (PP&L) extending from the Lehman 
Farm Substation to Lancaster, Pennsylvania, and from the 
Donegal tap to Harrisburg, Pennsylvania; two 66 kv, 60- 
cycle, three-phase, transmission circuits extending from the 
Holtwood Substation to a point of connection with Metro¬ 
politan Edison Company (Metropolitan Company) at York, 
Pennsylvania; two 66 kv, 60-cycle, three-phase, transmis¬ 
sion circuits extending from the Holtwood Substation to a 
point of connection with Philadelphia Electric Company 
(Philadelphia Company) at Coatesville, Pennsylvania; two 
66 kv, three-phase, transmission circuits (one, 60-cycle, and 
one, 25-cycle) extending from the Holtwood Substation to a 
nearby point of connection with a line owned and operated 
by PP&L which continues to Lancaster, Pennsylvania; and 
four 66 kv, 25-cycle, three-phase, transmission circuits ex¬ 
tending from the Holtwood Substation to a point of con¬ 
nection with Baltimore Company at Transmission Com¬ 
pany’s Highlandtown Substation in the City of Baltimore. 

(6) Penn Water, Baltimore Company, and Safe Har¬ 
bor are parties to a contract dated June 1,1931, as amended, 
which by its terms is to continue in effect until 1980. Under 
that contract, Baltimore Company purchases two-thirds, 
and Penn Water one-third of Safe Harbor’s entire capacity 
and output of electric energy, and contributes annual pay¬ 
ments to Safe Harbor in the same proportion. Payments 
under such contract, pursuant to the Commission’s rate 
order of November 4,1946, Safe Harbor Water Power Cor¬ 
poration, 5 F. P. C. 265, are sufficient to allow Safe Harbor 
a 5 °/o rate of return on net investment, after operating ex- 
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penses, taxes and depreciation. Under this contract, Penn 
Water provides, maintains, and operates certain transmis¬ 
sion facilities, including lines extending from Safe Harbor, 
Pennsylvania, to Baltimore, Maryland. J 

(7) Penn Water and Baltimore Company are als<^ par¬ 
ties to a contract dated December 31, 1927, as amended, 
which continues in effect until 1980, under which Baltiinore 
Company purchases all of the electric capacity and energy, 
not otherwise disposed of under existing contracts, vldiich 
are available from Penn Water’s own generating facilities, 
as well as that available to Penn Water through purchase 
from Safe Harbor, as referred to in (6) above. Under! this 
contract, Baltimore Company pays Penn Water for all of 
its operating expenses, including taxes, depreciation, and 
cost of power purchased from Safe Harbor, as well as a 
return on investment determined by a prescribed method, 
with a credit for the revenues which Penn Water receives 
from sales in Pennsylvania. 

(8) By means of the transmission circuits referred to 
in (5) above, electric energy generated in Pennsylvania and 
consumed in Maryland and the District of Columbia is 
transmitted from Pennsylvania, and electric energy gen¬ 
erated in Maryland and consumed in Pennsylvania is trans¬ 
mitted from Maryland. None of such facilities is used for 
the generation of electric energy or in local distribution or 
only for the transmission of electric energy in intrastate 
commerce, or for the transmission of electric energy bon- 
sumed wholly by the transmitter. 

(9) The transmission circuits referred to in (5) above 
are facilities for the transmission of electric energy in 
interstate commerce within the meaning of Section 201 (b) 
of the Act and are subject to the jurisdiction of this Com¬ 
mission. By reason of ownership and operation of s^ich 
facilities, Penn Water and Transmission Company are 
“public utilities” within the meaning of Part II of the Act. 
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(10) By means of the transmission network referred 
to in (5) above, the power resources of Penn Water, Safe 
Harbor, and Baltimore Company referred to in (1), (2) 
and (3) above, are combined and coordinately operated as 
an integrated and interconnected electric system (inter¬ 
connected system) serving areas in the States of Pennsyl¬ 
vania and Maryland as well as electrification requirements 
of Railroad in Pennsylvania, Maryland, and the District 
of Columbia. 

(11) The interconnected system is designed and oper¬ 
ated to supply its power and energy requirements at lowest 
cost. The output of each of the interconnected generating 
units flows into the system at such times and in such 
amounts as will secure maximum utilization of hydroelec¬ 
tric facilities, economy of operation and reliability of serv¬ 
ice. The contracts referred to in (6) and (7) above, facili¬ 
tate the achievement of those objectives particularly by 
the methods of payment which they provide, and by reason 
of the fact that generation of energy is directed by the 
coordinated action of load dispatchers in the City of Balti¬ 
more, representing the three system companies. The di¬ 
rection of energy flows results from operations governed 
by consideration of river flow, relative costs of steam gen¬ 
eration, and magnitude of loads; and energy moves from 
generating plants to loads without regard to state bound¬ 
aries. 

(12) The maximum utilization of the interconnected 
system’s hydroelectric generating plants in Pennsylvania, 
one Penn Water’s and one Safe Harbor’s, is obtained 
through their operation in conjunction 'with the system’s 
steam-electric generating plants, Penn Water’s in Penn¬ 
sylvania and Baltimore Company’s four in Maryland. The 
Penn Water and Safe Harbor ponds impound only 24 
hours’ supply of water at full draft. During periods of 
high river flow, which occur principally in the spring 
months, the hydro plants generate their maximum output 
continuously, thus saving the maximum amount of fuel in 
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the generation of electric energy by steam. At other times, 
they can be so operated only part time, and are operated 
as peaking plants, to help carry the peak loads of the inter¬ 
connected system, thus taking the place of steam-generated 
energy at those hours when the least economical steam gen¬ 
erating plants would otherwise have to be used. Thte co¬ 
ordinated operation of the system makes available a larger 
useful system output at a lower cost than would result if 
each company were compelled to supply its requirements 
from its own generating facilities. 

(13) As a result of the operations referred to in (12) 
above, during periods of high river flow, the flow of energy 
is south from Pennsylvania towards Maryland and at tjther 
times, the flow of energy tends to be to the north, although 
the direction of the flow on the lines crossing the ^tate 
boundary may change frequently according to the needs of 
the consumers in Pennsylvania and Maryland. 

(14) The operation of the interconnected system; re¬ 
ferred to in (1) through (13) above, and the output of that 
system are in interstate commerce. 

(15) Penn Water alone sells firm power and energy to 
Metropolitan Company under a 1945 agreement, to supply 
a part of the latter’s requirements in York, Pennsylvania; 
to Philadelphia Company under a 1933 agreement, to Sup¬ 
ply its requirements in Coatesville, Pennsylvania; and to 
PP&L, under a 1933 agreement, to supply its requirements 
in Lancaster, Pennsylvania. In addition, Penn Water ajone 
sells energy to each of these companies in interchange. 

i 

(16) Penn Water’s sales, referred to in (15) above, 
are sales for resale in interstate commerce. 

(17) Pursuant to the contract referred to in (7) above, 
Penn Water sells electric energy to Baltimore Company 
for resale. Energy so sold is transmitted from Pennsyl¬ 
vania to Maryland and is a sale for resale in interstate 
commerce. Such sale is made possible by the transmission 


I 
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network, referred to in (5) above, and by the coordinated 
operation of the interconnected system, referred to in (1) 
through (13) above. 

(18) Each of Penn Water’s sales of electric energy re¬ 
ferred to in (7) and (15) above is a sale of electric energy 
at wholesale in interstate commerce subject to the jurisdic¬ 
tion of the Commission under the provisions of Section 
201 (b) of the Act. Each rate and charge made, demanded, 
or received by Penn Water for or in connection with each 
such sale, including any rate or charge or part thereof, 
relating to electric energy, power, capacity, frequency con¬ 
trol, phase, cycle, special facilities, transmission service, 
power factor cooperation, or reactive energy, is subject to 
the rate regulatory provisions of the Act. 

(19) A 1939 order of this Commission required Penn 
Water to apply for a license under the provisions of Part 
I of the Act for the operation of its hydroelectric project, 
and the order was affirmed on court review. Thereafter, 
this Commission entered an order authorizing issuance of 
a license to Penn Water, but the matter of formal issuance 
is still pending. In these circumstances, Penn Water, for 
rate-regulatory purposes, must be treated as a “licensee” 
within the meaning of the Act. 

(20) So much of the electric energy, or “power” with¬ 
in the meaning of Section 20 of Part I of the Act, gen¬ 
erated, or developed, by Penn Water’s hydroelectric proj¬ 
ect, as is sold under the contracts referred to in (7) and 
(15) above, is sold thereunder for sale and distribution in 
public service by the purchasing companies, or for sale and 
distribution or use in public service by their customers. By 
reason of the coordinated operations of the interconnected 
system referred to in (1) through (13) above, all such 
electric energy so sold is sold in, and enters, interstate com¬ 
merce within the meaning of Section 20. 

(21) The “States directly concerned” within the 
meaning of Section 20 are the States of Pennsylvania and 
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Maryland. Such states are “unable to agree” through 
their properly constituted authorities on the rates or 
charges of payment within the meaning of that Section. 

(22) Penn Water’s rates and charges of payment pro¬ 
vided for in the contracts described in (7) and (15) albove, 
including any rate or charge, or part thereof, relating to 
electric energy, power, capacity, frequency control, phase, 
cycle, special facilities, transmission service, power factor 
cooperation, or reactive energy, are subject to the jurisdic¬ 
tion of this Commission under Section 20. 

(23) Penn Water’s rates and charges of payment pro¬ 
vided for in the contracts described in (7) and (15) above, 
including any rate or charge, or part thereof, relating to 
electric energy, power, capacity, frequency control, p^iase, 
cycle, special facilities, transmission service, powder factor 
cooperation, or reactive energy, are subject to the jurisdic¬ 
tion of this Commission under Section 20, irrespective of 
finding (21) above. 

(24) For the purpose of determining whether Penn 

Water’s rates or charges to Baltimore Company, Metro¬ 
politan Company, Philadelphia Company and PP&Ij are 
and will be excessive, unjust or unreasonable, such rates or 
charges may properly be tested by determining whether the 
net operating income of Penn Water produced by Isuch 
rates or charges constitutes a fair return on a proper rate 
base, and the respective amounts shown by the recoifd in 
this proceeding for the year 1946 may properly be lused 
for that purpose. I 

(25) The actual legitimate investment in Penn Water’s 
and Transmission Company’s electric plant used and useful 
was $33,113,148 as of December 31, 1946, for the purposes 
referred to in (24) above. For the purpose of determihing 
a proper rate base for Penn Water and Transmission Com¬ 
pany for the year 1946, it is fair and reasonable to use that 
year’s average actual legitimate investment in electric 
plant used and useful, which was $33,126,585. For each of 
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the periods hereinafter specified in (35) below, it is fair 
and reasonable to use the foregoing amount of $33,113,148, 
plus the recorded cost of additions less recorded retire¬ 
ments, as the actual legitimate investment in electric plant 
used and useful at the beginning of such period, if no sub¬ 
stantial property addition is put into service during such 
period. 

(26) The accrued depreciation as of December 31,1946, 
was $9,240,628, the amount recorded in the books of Penn 
Water and Transmission Company as of that date, after 
proper adjustments. For the purpose of determining a 
proper rate base for Penn Water for the year 1946, it is 
fair and reasonable to use as accrued depreciation the 
average amount for that year which is $9,001,873. For 
each of the periods specified in (35) below, it is fair and 
reasonable to use the amount of $9,240,628, as of December 
31, 1946, plus or minus the changes recorded on Penn 
Water’s and Transmission Company’s books between that 
date and the date hereof in conformity with the method 
followed by Penn Water and Transmission Company in 
1946, and plus or minus the changes recorded on Penn 
Water’s and Transmission Company’s books between the 
date hereof and the periods referred to in (35) below, in 
conformity with (27) and (28) below. 

(27) The service lives as shown in Exhibit 59 are 
proper and reasonable for the computation of Penn Water’s 
and Transmission Company’s annual depreciation allow¬ 
ance. 

(28) The straight-line method of depreciation is the 
proper and adequate depreciation method for the purposes 
of computing Penn Water’s bills for power and energy in 
accordance with the Commission’s order in this case and 
for the purpose of accruing depreciation on its books. 

(29) The proper and reasonable working capital allow¬ 
ance for the purpose of determining a proper rate base for 
Penn Water and Transmission Company, for the year 1946, 
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is not more than $650,000, representing the average amount 
of materials and supplies plus one-eighth of cash operating 
expenses for the year, not including taxes and purchased 
power. For each of the periods hereinafter specified in 
(35) below, it is fair and reasonable similarly to compute 
the working capital allowance upon the book, recorded 
amounts for the immediately preceding 12 months’ period. 

(30) The proper rate base for the year 1946 for the 
purposes of determining just and reasonable rates] and 
charges to Metropolitan Company, Philadelphia Company, 
PP&L and Baltimore Company is not more than $24,77^,712, 
as shown by the following tabulation: j 

Average Gross Investment for 1946 $33,126,583 

Less: Average Reserve for Depreci- | 

ation for 1946 9,001,873 


Average Net Investment for 1946 
Working Capital Allowance 

Net Investment Rate Base 


24,124,71? 

650,000 


$24,774,712 


and the rate base so computed reflects the actual legitimate 
net investment in Penn Water’s and Transmission Com¬ 
pany’s electric plant in service as an assembled whole and 
an established plant in successful operation. 

(31) A fair and reasonable annual rate of return to 
Penn Water and Transmission Company is 5*4%; the fair 
return for 1946 is $1,300,672 on a rate base of $24,774j712. 

(32) Penn Water’s and Transmission Company’s net 
operating income, for 1946, exceeded a fair return by not 
less than $2,176,736. 

(33) On the basis of a reasonable and proper alloca¬ 
tion of the cost of service rendered by Penn Water and 
Transmission Company to Baltimore Company, the r^ites 
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and charges to Baltimore Company for 1946 are unjust and 
unreasonable by approximately $1,733,318. 

(34) For the year 1946, on the basis of a reasonable 
and proper allocation, Penn Water’s rates and charges to 
Philadelphia Company exceed the cost of service to that 
company by approximately $114,311; its rates and charges 
to Metropolitan Company exceed the cost of service to 
that company by approximately $26,094; and its rates and 
charges to PP&L exceed the cost of service to that com¬ 
pany by approximately $80,538. 

In the test year 1946, Penn Water received revenues 
amounting to $1,483,798 from the sale to the Pennsylvania 
Railroad (in Pa.). The proper allocation of Penn Water’s 
and Transmission Company’s total cost of service among 
Penn Water’s customers results in the assignment of 
$1 ,261,323 thereof to serving the Pennsylvania Railroad 
(in Pa.). Accordingly, Penn Water’s revenues from that 
service to Pennsylvania Railroad exceeded the cost of serv¬ 
ice for the test year 1946 by $222,475, which amount is 
subject to an adjustment for income taxes. 

(35) Except as referred to in (38) below, a proper 
rate base for the purpose of determining the rates and 
charges to Baltimore Company for each six months’ period 
following each June 30 and December 31, after issuance 
hereof, is one computed by adding to the gross investment 
of $33,113,148 (as of December 31, 1946), as referred to in 
(25) above, the cost of net additions to electric plant in 
service from the latter date to said June 30 or December 
31; by deducting from the total thus determined the amount 
of the depreciation reserve as of said June 30 or December 
31, according to Penn Water’s and Transmission Com¬ 
pany’s books, adjusted as referred to in (26), (27) and (28) 
above; and adding working capital computed as referred 
to in (29) above. 

(36) The application of a 5%% per annum rate of 
return to the rate base determined as referred to in (35) 
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above, will provide a fair return to Penn Water and Trans¬ 
mission Company. j 

(37) Penn Water’s rates and charges to Baltimore 
Company will be just and reasonable when the power bill 
to Baltimore Company is computed by adding to the fair 
return, referred to in (36) above, all reasonable and neces¬ 
sary operating expenses and depreciation expenses, calcu¬ 
lated as referred to in (27) and (28) above, and by deduct¬ 
ing the Conowingo backwater payment, and all elejctric 
revenues received from others, including Metropolitan 
Company, Philadelphia Company, PP&L and Railroad. 
Provided, however, that the deduction in respect to Reve¬ 
nues from Pennsylvania Railroad shall be only the amount 
calculated at rates which would have yielded $l,26l[323, 
based on volumes and demands for the test year 1946 and, 
Provided, further, that income taxes associated with Reve¬ 
nues from the Railroad in excess of such deduction ^hall 
not be included in the costs to be reimbursed by Baltimore 
Company. 


(38) If a substantial addition to property is pu^; in 
service between the dates for determination of the fate 
base referred to in (35) above, Penn Water may petition 
the Commission to include the cost thereof in the rate base 
from the date of its commercial operation. 

The Commission orders that: 

(A) Penn Water’s and Transmission’s Company’s Mo¬ 
tion to dismiss for want of jurisdiction be and the 
same hereby is denied. 

(B) The petition of Intervenor, Public Service Com¬ 
mission of Maryland, to reopen the record for the 
purpose of receiving certain additional evidence 
be and the same hereby is denied. 

(C) Within 45 days after the date of issuance of tjhis 
order, Penn Water shall file, in a form satisfactory 
to the Commission, new schedules of rates ^nd 
charges for or in connection with its transmission 
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and sale of electric energy in interstate commerce 
for resale to Metropolitan Company, Philadelphia 
Company and PP&L. The new schedules of rates 
and charges shall be effective on and after Feb¬ 
ruary 1, 1949, and shall effect a reduction, based 
upon Penn Water’s and Transmission Company’s 
operations during the test year 1946, of $26,094 to 
Metropolitan Company, $114,311 to Philadelphia 
Company and $80,538 to PP&L. 

(D) Within 45 days after the issuance of this order 
Penn Water shall file in a form satisfactory to the 
Commission, a new schedule of rates and charges 
for or in connection with its transmission and sale 
of electric energy in interstate commerce for re¬ 
sale to Baltimore Company. Said schedule of 
rates and charges shall be such as, together with 
the Conowingo backwater payment, the revenues 
from the sales referred to in (C), above, and a 
credit for service to the Pennsylvania Railroad 
computed as set forth in (37), above, will provide 
a 5*4% return to Penn Water and Transmission 
Company, after operating expenses and deprecia¬ 
tion charges, all as set forth in (37), above, on a 
rate base to be computed in the manner set forth 
in (G), below, and shall be effective on and after 
February 1, 1949. 

(E) The Commission reserves the right to reject all or 
any part of the schedules of rates and charges re¬ 
ferred to in Paragraphs (C) and (D) hereof and 
in lieu thereof to prescribe by further order the 
appropriate rates, charges, classifications, rules, 
regulations, practices, or contracts. 

(F) Penn Water and Transmission Company shall 
compute annual depreciation expense beginning 
February 1, 1949, in accordance with the straight- 
line depreciation method for the purpose of com¬ 
puting its bills for energy and power, using in 
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connection therewith the service lives whicfh are 
set forth in Exhibit 59. j 

(G) For the purpose of determining the rates and 
charges to Baltimore Company, Penn Water and 
Transmission Company shall compute a ratq base 
as of June 30, 1949, and as of each December 31 
and June 30 thereafter in the manner set foirth in 
findings (25) through (30), and (35), by adding to 
the amount of actual legitimate investment as of 
December 31, 1946, as found in (25), abov^, the 
net claimed cost, to the date of computation, of 
additions and retirements in its electric plant used 
and useful; deducting from this amount thb de¬ 
preciation reserve as of that date according tlo the 
companies * books in conformity with (F), above; 
and adding working capital computed for the 
period in question in the manner set forth in find¬ 
ing (29) above. 

(H) The rate base computed as set forth in (G), above, 
shall remain unchanged for the six months period 
beginning with the date as of which it is com¬ 
puted, provided, however, that in the case of sub¬ 
stantial addition to property which is put in service 
between the dates for determination of the rate 
base, Penn Water and Transmission Company may 
petition the Commission to include the cost there¬ 
of in the rate base from the date of commercial 
operation. 

(I) Penn Water and Transmission Company shall file 
on or before May 1, 1949, a statement showingj the 
computation of the rate base referred to in (D) 
hereof as of December 31, 1948, and thereafter 
on or before each May 1, for the preceding cal¬ 
endar year, a statement showing the computation 
of such rate base in accordance with this order, 
the operating expenses, depreciation, taxes, knd 
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return, and tlie resulting charges to Baltimore 
Company under said revised rate schedule. 

By the Commission. Commissioner Draper concurring 
in the result only. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: January 5, 1949. 
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EXHIBIT B. 


FPC ELECTRIC TARIFF 
ORIGINAL VOLUME NO. 1 

OF 

Pennsylvania Water & Power Company 
issued on behalf of itself and 
Safe Harbor Water Power Corporation 

and 

Consolidated Gas Electric Light and Power Company 

of Baltimore. 

(Filed May 31, 1949) 


Issued to comply with Order of Federal Power Commission, 
Docket No. IT-5915, issued January 5, 1949, 
as modified by order issued January 31, 1949. | 


Communications Covering Rates Should be Addressed to: 

G. W. Spaulding, Executive Vice-President, j 
Pennsylvania Water & Power Company, 

Lexington Building, 

Baltimore, Maryland. 
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Pennsylvania Water & Power Company Original Sheet No. 1 

FPC Electric Tariff, Original Volume No. 1 


TABLE OF CONTENTS 

Sheet No. 


Preliminary Statement . 2 

Rate Schedule A, Pennsylvania Power & Light 

Co. 6 

Rate Schedule B, Philadelphia Electric Co. 8 

Rate Schedule C. Metropolitan Edison Co. 10 

Rate Schedule D, Consolidated Gas Electric Light 

& Power Co. of Baltimore. 12 

Rate Schedule E, Backfeed Service . 16 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore. Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 2 

FPC Electric Tariff, Original Volume No. 1 


PRELIMINARY STATEMENT 

This tariff is filed under protest by Pennsylvania 
Water & Power Company in compliance with an ord^r of 
the Federal Power Commission, in its Docket No. IT-5915, 
issued January 5, 1949, the effective date of which was 
stayed until April 29, 1949, by the Commission’s brder 
issued January 31, 1949, in the same Docket. It is filqd by 
Pennsylvania Water & Power Company on behalf of ^tself 
with respect to Rate Schedules A, B, C and D; on behalf 
of itself and Safe Harbor Water Power Corporation with 
respect to Rate Schedules A, B, and D; and, on behalf of 
Consolidated Gas Electric Light & Power Company" of 
Baltimore with respect to Rate Schedule E. It is effective 
and applicable to the joint services rendered by Safe jdar- 
bor Water Power Corporation and the issuing company, 
and to the services rendered by Consolidated Gas Electric 
Light and Power Company to Pennsylvania Water & Pbwer 
Company only in the event appropriate concurrences tc| the 
above specified rate schedules are filed by such companies. 

By order of the United States Court of Appeals for 
the District of Columbia Circuit, filed April 29, 1949 (<pase 
No. 10236, April Term, 1949), the effectiveness of the Irate 
schedules required to be filed by the Commission’s o^der 
of January 5, 1949, were stayed and suspended pending 
final disposition of proceedings to review the Commission’s 
orders and actions in its Docket No. IT-5915. In the eyent 
that the Commission’s order of January 5, 1949, is Modi¬ 
fied or set aside in whole or in part in the aforementioned 
review proceedings, this tariff shall be null and void and 
of no effect. 

Issued by: Effective: _ j 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore, Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 3 

FPC Electric Tariff, Original Volume No. 1 


Neither the filing of this tariff, nor the inclusion herein 
of any particular rates, charges, or classifications for any 
service, are to be construed as a voluntary initiation of any 
rate, charge, or classification for any transmission or sale 
of electric energy, or as an admission by the issuing com¬ 
pany that the Commission has any jurisdiction or statu¬ 
tory authority to regulate, control, determine, or fix any 
of such rates, charges, or classifications, or any of the rules, 
regulations, practices, or contracts affecting such rates, 
charges, or classifications. 

Pennsylvania Water & Power Company generates 
hydroelectric and steam-electric power, energy, and other 
electric services at its plant at Holtwood, Pennsylvania. 
It also owns and operates certain distribution facilities 
and a number of electric transmission lines in Pennsyl¬ 
vania connecting its plant at Holtwood and the hydroelec¬ 
tric plant of Safe Harbor Water Power Corporation, an 
affiliate, at Safe Harbor, Pennsylvania, with electric utility 
distribution companies in Pennsylvania and with the Penn¬ 
sylvania Railroad Company in Pennsylvania. Susque- 
nanna Transmission Company of Maryland, a wholly 
owned subsidiary of Pennsylvania Water & Power Com¬ 
pany, owns transmission and distribution facilities within 
Maryland. Certain of the transmission lines of Susque¬ 
hanna Transmission Company of Maryland connect cer¬ 
tain of the transmission lines of Pennsylvania Water & 
Power Company, at the Maryland-Pennsylvania state line, 
with electric utility distribution companies in Maryland 
and the District of Columbia, and with the Pennsylvania 
Railroad Company in Maryland. 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore. Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company 
FPC Electric Tariff, Original Volume No. 1 


Original Sheet No. 4 


Electric energy, capacity, and other services rendered 
under this tariff are rendered jointly by Pennsylvania 
Water & Power Company and Safe Harbor Water Power 
Corporation to such customers as are so indicated herein. 
Such electric energy service as may be rendered by bon- 
solidated Gas Electric Light & Power Company of Balti¬ 
more to Pennsylvania Water & Power Company under this 
tariff is the subject of a rate shcedule herein for Backfeed 
Service solely by reason of the requirements under the 
Commission’s order of January 5, 1949, and would not 
otherwise be included in this tariff, but would be contained 
in a separate tariff filed by Consolidated Gas Electric 
Light & Power Company of Baltimore. Such Backfeed 
Service to Pennsylvania Water & Power Company is the 
only service of Consolidated Gas Electric Light & Pbwer 
Company of Baltimore included in this tariff. | 

Services by Pennsylvania Water & Power Company 
and Safe Harbor Water Power Corporation, under this 
tariff, are rendered solely to electric utility distribution 
companies for use by such customers in distribution to 
their ultimate consumers. Services rendered to the Penn¬ 
sylvania Railroad Company are not subject to any of the 
provisions of this tariff. It is the policy and practice of 
Pennsylvania Water & Power Company and Safe Harbor 
Water Power Corporation to hold themselves out to serve 
such electric utility distibution companies and such other 
customers who have entered or who may in the future enter 
into valid and lawful service contracts with them. 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore, Maryland April 29, 1949 (No. 10236, ^.pril 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. S 

FPC Electric Tariff, Original Volume No. 1 


The provisions of this tariff supersede only the rate 
provisions and adjustments thereof of service contracts or 
arrangements with customers of Pennsylvania Water & 
Power Company and Safe Harbor Water Power Corpora¬ 
tion existing as of the effective date of this tariff. The 
rate provisions of this tariff are applicable to no inter¬ 
change services other than the Backfeed Services of Con¬ 
solidated Gas Electric Light & Power Company. The filing 
of this tariff is without prejudice to the contentions of 
Pennsylvania Water & Power Company with respect to 
the non-existence or invalidity of any purported contracts 
between Pennsylvania Water & Power Company and Con¬ 
solidated Gas Electric Light & Power Company of Balti¬ 
more, and between Pennsylvania Water & Power Com¬ 
pany, Safe Harbor Water Power Corporation, and Con¬ 
solidated Gas Electric Light & Power Company of Balti¬ 
more. 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore, Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 6 

FPC Electric Tariff, Original Volume No. 1 

Rate Schedule A, Pennsylvania Power & 

Light Company. 

Availability 

Service is available to Pennsylvania Power & light 
Company, under this rate schedule from Pennsylvania 
Water & Power Company and Safe Harbor Water Power 
Corporation to the extent that there is available to them 
for joint service the electric resources of energy, capacity, 
and other services from their hydroelectric and st^am- 
electric plants at Holtwood and Safe Harbor, and from 
such electric interchange services obtained by them from 
Pennsylvania Power & Light Company and others. ! 

Applicability and Character of Service 

The application of this rate schedule and the charac¬ 
ter and terms and conditions of the service are as set forth 
in the service contract between Pennsylvania Water & 
Power Company, Safe Harbor Water Power Corporation, 
and Pennsylvania Power & Light Company, dated M^y 1, 
1933, as amended by letter agreement dated April 28, f939, 
as supplemented by letter dated February 19, 1946; ai^d as 
set forth in the service contract between Pennsylvania 
Water & Power Company and Edison Electric Company 
of Lancaster, Pa., dated October 9,1912, as amended ufrder 
date of October 19, 1923, to the extent that the provisions 
thereof were continued in effect by the foregoing service 
contract between Pennsylvania Water & Power Company, 
Safe Harbor Water Power Corporation, and Pennsylvania 
Power & Light Company. 

Issued by: ## Effective: # j 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay orqcr of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, \ dated 
Baltimore, Maryland April 29, 1949 (No. 10236, |April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 7 

FPC Electric Tariff, Original Volume No. 1 


Rates 

The rates for service under this rate schedule are as 
follows: 

Demand Charge: 

$1.38 per month per kilowatt of Billing De¬ 
mand. 

Energy Charge: 

2.5 mills per kilowatthour for all energy ex¬ 
cept 4,000 volt service at Holtwood. 

6.0 mills per kilowatthour for 4,000 volt serv¬ 
ice at Holtwood. 

Reactive Charge: 

0.2 mills per lagging reactive kilovolt-ampere- 
hour for all such kilovolt-ampere-hours sup¬ 
plied per month numerically in excess of 50% 
of the kilowatt hours of energy supplied under 
this rate schedule in that month. 

Special Facilities Charge: 

$965.00 per month. 

The Billing Demand in any month shall be an amount 
equal to the maximum power requirement of the services 
specified in the existing service contract (excluding Excess 
Energy under Article IV of the contract dated May 1,1933 
and excluding interchange service), measured on a clock 
one-hour integrated basis in units of 1,000 kilowatts (1,000 
kwh. per hour) during that month or the preceding eleven 
months. The 4,000 volt service at Holtwood is excluded 
in the determination of the Billing Demand. 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore. Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 8 

FPC Electric Tariff, Original Volume No. 1 

■ - ■ ■ ■ . — —— I ■ 

Rate Schedule B, Philadelphia Electric Company 
Availability 

Service is available to Philadelphia Electric Company, 
under this rate schedule, from Pennsylvania Water & 
Power Company and Safe Harbor Water Power Corpora¬ 
tion to the extent that there is available to them for joint 
service the electric resources of energy, capacity, and other 
services from their hydroelectric and steam-electric plants 
at Holtwood and Safe Harbor, and from such electric inter¬ 
change services obtained by them from Philadelphia Elec¬ 
tric Company and others. 

Applicability and Character of Service 

The application of this rate schedule and the character 
and terms and conditions of the service are as set forlh in 
the service contract between Pennsylvania Water & Ppwer 
Company, Safe Harbor Water Power Corporation, and 
Philadelphia Electric Company, dated August 1, 1933, as 
supplemented by agreement dated December 13, 1938;land 
by letters between the parties dated August 5, 1947 and 
August 19,1947. i 

Rates 

The rates for service under this rate schedule arp as 
follows: 

Demand Charge: 

$1.38 per month per kilowatt of Billing De¬ 
mand. 

Issued by: Effective: I 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay ordler of 
Pennsylvania Water & Power Company U. S. C- A. for D. C. Circuit, dated 
Baltimore, Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 9 

FPC Electric Tariff, Original Volume No. 1 


Energy Charge: 

2.5 mills per kilowatthour. 

Reactive Charge: 

0.2 mills per lagging reactive kilovolt-ampere- 
honr for all such kilovolt-ampere-hours sup¬ 
plied per month numerically in excess of 50% 
of the kilowatt hours of energy supplied under 
this rate schedule in that month. 

Special Facilities Charge: 

$6,559.00 per month. 

The Billing Demand in any month shall be an amount 
equal to the maximum power requirement of the services 
specified in the existing service contract (excluding emer¬ 
gency supply under Article II, Section 2 of the contract 
dated August 1, 1933), measured on a clock one-hour inte¬ 
grated basis in units of 1,000 kilowatts (1,000 kwh. per hour) 
during that month or the preceding eleven months. 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore, Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 10 

FPC Electric Tariff, Original Volume No. 1 

Rate Schedule C, Metropolitan Edison Company 
Availability 

Service is available to Metropolitan Edison Company, 
under this rate schedule, from Pennsylvania Waller & 
Power Company in accordance with the provisions o£ Ar¬ 
ticle IV of the service contract between Pennsylvania ^ater 
& Power Company and Metropolitan Edison Company, 
dated November 15, 1945, as supplemented by letter dated 
November 24, 1948. j 

Applicability and Character of Service 

The application of this rate schedule and the character 
and terms and conditions of the service are as set forth in 
such service contract dated November 15, 1945. 

Rates 

The rates for service under this rate schedule ap as 
follows: j 

Demand Charge: j 

$1.38 per month per kilowatt of specified! firm 
power. 

$0.40 per 1,000 kilowatts of spinning reserve 
capacity for each clock hour in which sudh ca¬ 
pacity is provided. 

Energy Charge: 

(a) 3.5 mills per kilowatt hour for energy sup¬ 

plied in any month in the portion of the 
customer’s total requirements abovq its 
steam line. j 

(b) 2.75 mills per kilowatt hour for eriergy 
supplied in any month, between the l^ours 
of 7 a. m. and 9 p. m. 

Issued by: Effective: ! 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore, Maryland April 29, 1949 (No. 10236, i April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 11 

FPC Electric Tariff, Original Volume No. 1 


Eastern Standard Time, or Daylight Sav¬ 
ing Time when in effect, on all days except 
Sundays and Holidays in the customer’s 
specified area, in excess of energy billed 
under Section (a) above. 

(c) 2.0 mills per kilowatt hour for all addi¬ 
tional energy supplied in any month in 
excess of energy billed under Sections (a) 
and (b) above. 

Reactive Charge: 

0.2 mills per lagging reactive kilovolt-ampere- 
hour for all such kilovolt-ampere-hours sup¬ 
plied per month numerically in excess of 50% 
of the kilowatt hours of energy supplied under 
this rate schedule plus kilowatt hours use of 
spinning reserve capacity in that month. 

Special Facilities Charge: 

$2,751.00 per month. 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore. Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 12 

FPC Electric Tariff, Original Volume No. 1 


Rate Schedule D, Consolidated Gas Electric Light & 

Power Company of Baltimore 

Availability 

Service is available to Consolidated Gas Electric Light 
& Power Company of Baltimore under this rate schedule 
from Pennsylvania Water & Power Company in coordina¬ 
tion with joint service from Safe Harbor Water Ppwer 
Corporation. 

Service to such customer is available only to the ex¬ 
tent that there is electric capacity and energy available to 
Pennsylvania Water & Power Company at its hydroelec¬ 
tric and steam-electric generating plants, and from the hy¬ 
droelectric plant of Safe Harbor Water Power Corpora¬ 
tion to which Pennsylvania Water & Power Company may 
be entitled, and not otherwise disposed of in performance 
of now existing contracts or arrangements, new contracts 
or arrangements, or obligations to serve imposed by char¬ 
ter or otherwise by law. j 

Applicability and Character of Service 

The application of this rate schedule and the character 
and terms and conditions of service are as were set forth 
in a purported contract between Pennsylvania Wat^r & 
Power Company and Consolidated Gas Electric Light & 
Power Company of Baltimore, dated December 31, 1927, as 
amended December 27, 1928, June 1, 1931, and September 
29, 1939; and as were set forth in a purported contract be¬ 
tween Pennsylvania Water & Power Company, Safe 
bor Water Power Corporation, and Consolidated Gas 
trie Light & Power Company of Baltimore, 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay ordir of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, jdated 
Baltimore, Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 13 

FPC Electric Tariff, Original Volume No. 1 


dated June 1, 1931, as amended August 1, 1932, and No¬ 
vember 22,1939; without prejudice to the position of Penn¬ 
sylvania Water & Power Company that such contracts, as 
amended, are unlawful, void, and non-existent. In the event 
that either or both of such contracts, as amended, or any 
part thereof are determined by any court to be unlawful, 
void, or non-existent this rate schedule shall cease to be 
effective. 

Rates 

The annual charge for all services and facilities under 
this rate schedule, without regard to the amount of energy, 
capacity, or other services or facilities actually furnished, 
shall be computed in accordance with the following for¬ 
mula: 

(A) Add the following items: 

(1) An amount equal to the return allowed, com¬ 
puted in accordance with paragraphs (35) and 
(36) of the findings contained in the order of 
the Federal Power Commission, issued Janu¬ 
ary 5,1949, in its Docket No. IT-5915. 

(2) An amount equal to all operating expenses, 
taxes (other than Federal and State taxes in 
respect to income), and depreciation expense 
(depreciation calculated in accordance with 
paragraphs (27) and (28) of such findings in 
such order). 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore. Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 13 

FPC Electric Tariff, Original Volume No. 1 (Continued) 

(3) An amount equal to all payments by Pennsyl¬ 
vania Water & Power Company for energy, 
capacity or other electric services purchased 
from Safe Harbor Water Power Corporation, 
Consolidated Gas Electric Light & Power Com¬ 
pany of Baltimore, and others. 

(4) -(a) An amount determined by applyiqg the 

then current rates of Federal and State 
taxes in respect to income to the aitnount 
equal to the return allowed under para¬ 
graph (1) 


Issued by: Effective: | 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 

Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 

Baltimore, Maryland April 29, 1949 (No. 10236, j April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 14 

FPC Electric Tariff, Original Volume No. 1 


after adjustment of such amount of re¬ 
turn for interest deductions on account of 
outstanding debt, amortization charges or 
credits on such debt and any credits for 
dividends paid as are allowable under the 
then current tax laws. 

(b) Any tax incurred in respect to the 
amounts determined in paragraph (4)-(a) 
above and in this paragraph. 

(B) Deduct the following items from the sum of items 

in paragraph (A) above: 

(1) An amount equal to the Conowingo backwater 
payment. 

(2) An amount equal to all electric revenues re¬ 
ceived from others, including Metropolitan 
Edison Company, Philadelphia Electric Com¬ 
pany, Pennsylvania Power & Light Company, 
but excluding any revenues received from the 
Pennsylvania Railroad Company. 

(3) An amount, to the extent Pennsylvania Water 
& Power Company receives any revenue from 
the Pennsylvania Railroad, computed as the 
sum of; 

(a) 2.43 mills per kilowatt hour times the por¬ 
tion of the annual energy supplied in 
Pennsylvania to the Pennsylvania Rail¬ 
road, under a contract dated September 2, 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C- A. for D. C. Circuit, dated 
Baltimore, Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 14 

FPC Electric Tariff, Original Volume No. 1 (Continued) 


1931, as amended by agreement^ dated 
August 15, 1934 and June 22, 1938, be¬ 
tween The Pennsylvania Railroad Com¬ 
pany, the issuing company, Safe Harbor 
Water Power Corporation and others. 

(b) $16.61 per kilowatt per year times the por¬ 
tion of the total billing demand of the 
Pennsylvania Railroad supply un<Jer the 
contract referred to in paragraph (a), 
which portion of the demand is to be the 
annual maximum among the products for 
each month of the year of the nionthly 
billing demand and the ratio for that 
month of the energy supplied to the Penn¬ 
sylvania Railroad in Pennsylvania to the 
total energy supplied to the Pennsylvania 
Railroad under such contracts. 

(c) An annual amount of $109,289. j 


Issued by: 

G. W. Spaulding, Executive Vice-Pres. 
Pennsylvania Water & Power Company 
Baltimore, Maryland 
Issued on: May 27, 1949. 


Effective: 

Not effective under stay order of 
U. S. C. A. for D. C. Circuit, dated 
April 29. 1949 (No. 102361, April 
Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet No. 15 

FPC Electric Tariff, Original Volume No. 1 


(C) The net snm of the above amounts to be paid 
annually by Consolidated Gas Electric Light & 
Power Company of Baltimore to Pennsylvania 
Water & Power Company shall be estimated by 
Pennsylvania Water & Power Company in ad¬ 
vance, and shall be paid as nearly as possible in 
eqnal monthly installments, the payment for any 
month to be made not later than the fifteenth day 
of the next succeeding month, with subsequent ad¬ 
justment to the correct yearly payment. 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay order of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 
Baltimore, Maryland April 29, 1949 (No. 10236, April 

Issued on: May 27, 1949. Term, 1949). 
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Pennsylvania Water & Power Company Original Sheet I No. 16 

FPC Electric Tariff, Original Volume No. 1 


Rate Schedule E, Backfeed Service 
Availability 

Upon request of Pennsylvania Water & Power Com¬ 
pany, Backfeed Service is available to it under this rate 
schedule from Consolidated Gas Electric Light & ij’ower 
Company of Baltimore up to the limit of the latter’s Avail¬ 
able generating capacity in excess of the requirements of 
Consolidated Gas Electric Light & Power Company! pro¬ 
vided, however, that Consolidated Gas Electric Light & 
Power Company is not obligated to start up a station which 
would not otherwise be operated. 

Applicability and Character of Service 

Backfeed Service consists of the furnishing of electric 
energy by Consolidated Gas Electric Light & Power Com¬ 
pany of Baltimore to Pennsylvania Water & Power Com¬ 
pany, upon request of the latter. The amount of such serv¬ 
ice shall be measured by the net hourly infeed froip the 
system of Consolidated Gas Electric Light & Power Com¬ 
pany of Baltimore to the Highlandtown Substation arid the 
net hourly infeed at Safe Harbor on the Westporlf and 
Riverside Circuits. 


Rates 


The rate for Backfeed Service is 10.67 mills per| kilo¬ 
watt hour. 


Issued by: Effective: 

G. W. Spaulding, Executive Vice-Pres. Not effective under stay orjder of 
Pennsylvania Water & Power Company U. S. C. A. for D. C. Circuit, dated 


Baltimore. Maryland 
Issued on: May 27, 1949. 


April 29. 1949 
Term, 1949). 


(No. 10236, April 
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EXHIBIT C. 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Nelson Lee Smith, Chairman; Thomas C. 
Commissioners: Buchanan, Claude L. Draper and Har¬ 
rington Wimberly. 

October 25,1949 


In the Matter of \ Docket No. 

Pennsylvania Water & Power Company J IT-5915 


ORDER REJECTING PROPOSED “FPC ELECTRIC 
TARIFF * ’ AND PRESCRIBING RATE 

SCHEDULES 

On May 31, 1949, Pennsylvania Water & Power Com¬ 
pany (Penn Water) in purported compliance with the re¬ 
quirements of Paragraphs (C) and (D) of the Commis¬ 
sion’s order issued January 5, 1949, 1 filed “FPC Electric 
Tariff, Original Volume No. I” 2 consisting of a Prelim- 

1. Paragraphs (C) and (D) require Penn Water to file, in a form satis¬ 
factory to the Commission, new schedules of rates and charges for or in con¬ 
nection with Penn Water’s transmission and sale of electric energy in interstate 
commerce for resale to Pennsylvania Power and Light Company, Metropolitan 
Edison Company, Philadelphia Electric Company, and Consolidated Gas Elec¬ 
tric Light and Power Company of Baltimore. These schedules were to be 
effective on and after February 1, 1949. On April 22, 1949, Penn Water and 
its wholly-owned subsidiary, Susquehanna Transmission Company of Mary¬ 
land, filed a Petition for Review in the United States Court of Appeals for the 
District of Columbia Circuit (No. 10236) of the Commission’s order, among 
others, issued January 5, 1949. At the same time they filed a Motion for Stay 
of the requirements of that order. On April 29, 1949, the Court stayed “the 
effectiveness of paragraphs (C) and (D) * * *, insofar as they provide that the 
rate schedules shall be effective on and after February 1, 1949, * * * pending 
conclusion of the review proceedings”. The Court, however refused to stay the 
requirement that the rate schedules be filed. Pursuant to oral stipulation the 
filing date was extended to May 31, 1949. 

2. Penn Water’s designation is not altogether proper since the proposed 
filing does not in all respects follow the form of a “tariff” as that term is com¬ 
monly used and understood. For example, Penn Water’s proposed “tariff” 
contains neither a statement of General Terms and Conditions nor Form of 
Service Contract 
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inary Statement and four rate schedules designated Kate 
Schedules “A” to “D”, inclusive, for service to Pennsyl¬ 
vania Power and Light Company (PP&L), Philadelphia 
Electric Company (Philadelphia Company), Metropolitan 
Edison Company (Metropolitan Company) and Consoli¬ 
dated Gas Electric Light and Power Company of Baltimore 
(Baltimore Company), respectively, and Rate Schedule 
“ E ’ ’ for service by Baltimore Company to Penn Waj;er. 

Upon receipt of that filing, in accordance with the 
Commission’s usual practice, copies thereof were servjed on 
interested parties (here the customer companies hamed 
above, the Maryland Public Service Commission, the Penn¬ 
sylvania Public Utility Commission and the City of Balti¬ 
more) and their comments or suggestions invited. All 
responded. | 

PP&L, Metropolitan Company and Philadelphia Com¬ 
pany stated they had no comments or suggestions to feffer, 
the former two companies qualifying their replies as feeing 
. 11 without prejudice ’ * to their legal rights in the premises. 
The Pennsylvania Commission objected to the filing dn the 
ground that it presupposed “jurisdiction over the rates 
and charges of” Penn Water and declined to comment on 
the “form or contents of the tariff itself”. The Maryland 
Commission, the City of Baltimore and Baltimore Conjpany 
urged rejection of the proposed filing as in violation of the 
Commission’s opinions and orders in this case and hrged 
the Commission to prescribe proper rate schedules pur¬ 
suant to Paragraph (E) of the order issued January 5, 
whereby the Commission reserved the right to reject or 
any part of the schedules of rates and charges filfed by 
Penn Water and in lieu thereof to prescribe by further or¬ 
der the appropriate rates, charges, classifications, rules, 
regulations, practices or contracts. 

Consideration of Penn Water’s “FPC Electric Tariff” 
impels the conclusion that in many respects it faijs to 
comply with the Commission’s opinions and orders inj this 
case; that it should be rejected; and that proper rate sched¬ 
ules should be prescribed by the Commission. 
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On the basis of the record in this case, the Commission 
found in Opinion No. 173 and accompanying order issued 
January 5, 1949 that Penn Water alone sells firm power 
and energy in interstate commerce to PP&L, Metropolitan 
Company, Philadelphia Company, and Baltimore Company. 
Consistently with such finding, the Commission ordered 
Penn Water (alone) to file the rate schedules for such sales. 
The Commission thereby expressly rejected Penn Water’s 
contention that the rates involved are “joint” and stated 
“ • • * the record is replete with evidence, much of it sup¬ 
plied by Penn Water, which shows this ‘joint rate’ conten¬ 
tion to be wholly without substance. ’ ’ 

But the “tariff” which Penn Water has submitted 
states that it is filed “on behalf of” Penn Water and Safe 
Harbor Water Power Corporation (Safe Harbor) with re¬ 
spect to the rate schedules for service to PP&L, Philadel¬ 
phia Company, and Baltimore Company and is “effective 
and applicable to the joint services rendered by” them 
1 ‘ only in the event appropriate concurrences ’ ’ to such rate 
schedules are filed by Safe Harbor. 

Thus, Penn Water disregards the Commission’s order 
that Penn Water (not Penn Water jointly with someone 
else not a party to the proceeding) file schedules of its 
rates for services the Commission has determined Penn 
Water alone renders, by filing, as one of purported joint 
sellers, schedules of joint rates for joint services. This is 
neither a sole filing nor a joint filing. It expressly an¬ 
nounces it is not a sole filing. And as a purported joint 
filing it is ineffective because it is not joined in by both 
of the parties purportedly jointly rendering the services, 
but is expressly contingent on concurrences which have not 
been received. 

This failure to comply with the terms of the Commis¬ 
sion’s order can scarcely be explained as resulting from 
a misunderstanding of the Commission’s findings and or¬ 
ders in this case. Reference need be made only to the 
Petition for Review filed April 22, 1949, by Penn Water 
and Susquehanna Transmission Company of Maryland in 
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the Court of Appeals for the District of Columbia Circuit 
and their allegations of error therein, 3 predicated oja the 
very fact that the Commission had found the rates and 
services were not joint and had made its order applicable to 
Penn Water, alone. • I 

Nor is Penn Water’s violation excused by any necessity 
for protecting its position on review, that protection being 
fully afforded by the Court’s stay order of April 29,11949, 
which stayed the effectiveness of the rate scheduled but 
left in force the requirement that they be filed as ordered 
by the Commission. j 

The schedules filed by Penn Water for service to ifP&L 
and Philadelphia Company also violate the order of Jan¬ 
uary 5, in that they provide for service only to “the extent 
that there is available”, capacity, energy and other Serv¬ 
ices. By so limiting the availability of service under (these 
rate schedules “the present arrangements whereby sa|es to 
Pennsylvania customers are made on a firm basis” \jronld 
be materially altered, contrary to the Commission’s brder 
which required that the obligation of Penn Water to these 

3. Penn Water’s Petition for Review alleges: 

“(2) The services rendered by Penn Water to PP&L, Philadelphia 
Company, Railroad Company, and Baltimore Company are rendered jointly 
with others not made Respondents to these proceedings, and the rates, 
charges, and classifications therefor are joint; there is no substantial evi¬ 
dence of record to the contrary; and the said Commission Orders were 
issued without notice or opportunity for hearing to Safe Harbor [jointly 
obligated to and jointly serving the foregoing customers, contrary fto the 
provisions of Section 206(a) of the Act and the due process clause of the 
Fifth Amendment to the Constitution of the United States. 

“(3) The said Commission Order of January 5, 1949, require 3 } Penn 
Water alone to file new schedules of rates and charges for services to 
PP&L and Philadelphia Company without requiring Safe Harbor to join 
or concur in the filing of such schedules, without authority under the Fed¬ 
eral Power Act; thereby requiring Penn Water to assume the entire obli¬ 
gations to such customers instead of the joint obligation which exists to 
the impairment of its ability to render adequate service to its customers 
within the meaning of Section 207 of the Act (16 U. S. C. 1946 ed. § 841f; 
49 Stat. 853) ; and there is no substantial evidence of record to the contrary. 

“(4) Insofar as the said Commission Order of January 5, 1949, under¬ 
takes to require a reduction in the revenues of Penn Water alone it consti¬ 
tutes regulation by the Commission of the divisions of revenue received by 
Penn Water for its participation in the rendering of joint services to riach of 
is customers except Metropolitan Company, without jurisdiction, authority, 
or power in the Commission to regulate divisions of rates or charges for 
joint services under the Federal Power Act.” (Emphasis supplied )1 
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customers for firm supply of energy at the rates required 
by the Commission’s rate reduction be continued in effect. 

As for the rate schedule for service to Baltimore Com¬ 
pany, it is not in accord with the requirements of the 
opinion and order because it fails to provide for a credit 
to Baltimore Company in the net amount of $141,777, which 
amount resulted from the reallocation of revenues (between 
Penn Water and Baltimore Company) received by Penn 
Water from the Pennsylvania Railroad for special facili¬ 
ties, which, we found, were in fact provided, in whole or 
in part, by Baltimore Company. The allocation of costs 
of service for special facilities, the excess revenues from 
sales by Penn Water to its customers, and the rate reduc¬ 
tions ordered by the Commission are predicated on this 
credit to Baltimore Company of $141,777, as the opinion 
clearly states. 

Penn Water’s treatment of the $141,777 in its rate 
filing is paralleled in its segregation of excess revenues 
under the stay orders. The statements submitted by Penn 
Water to the Commission pursuant to the requirements of 
the Commission’s temporary stay order, reporting on its 
earmarking and segregation of the difference between the 
payments received under existing rates or arrangements 
and those which would be required under the Commission’s 
order issued January 5, 1949, show that Penn Water has 
not given effect to this adjustment of revenues in comply¬ 
ing with the stay order. As a result of improper computa¬ 
tions, the proper amounts have not been segregated in the 
required reserve. The order herein, accordingly, requires 
Penn Water to compute the amounts correctly and to ad¬ 
just its reserve for the period covered by the Commission’s 
stay order issued January 31,1949. 

The schedule for service to the Baltimore Company 
contains a further violation of the Commission’s order 
issued January 5, 1949, since Paragraph A (2) of the rate 
schedule provides for a charge to Baltimore Company of 
an “Amount equal to all operating expenses” whereas find- 
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ing (37) of said order limits the charges to “reasofiable 
and necessary operating expenses”. 

Although the Commission’s opinions and orders will 
be searched in vain for any finding or order justifying or 
requiring a rate schedule to be filed by Penn Wat^r, or 
Baltimore Company, for the supply of electric energy by 
Baltimore Company to Penn Water, Penn Water has pur¬ 
ported to file rate schedule “E” as part of its tariff, “on 
behalf of” Baltimore Company. This filing is by its own 
terms ineffective, for it provides that it is to be “effective 
and applicable” only “in the event appropriate” concur¬ 
rence is filed by Baltimore Company. Baltimore Company 
has protested the issuance of rate schedule “ E ” as a viola¬ 
tion of its existing contractual arrangements with Penn 
Water, advising that it had no advance notice thereof and 
has not consented thereto. Thus Penn Water has attempted 
to file with the Commission a rate schedule which i^ not 
its own, for a service it does not render, in a “tariff” con¬ 
taining a number of rate schedules filed by Penn Wat^r in 
purported compliance with the Commission’s order. 

Under the presently existing service arrangement^ and 
pool operations, Baltimore Company’s energy is used by 
Penn Water to meet its firm power obligations in Pennsyl¬ 
vania. Furthermore, the existing mode of operation per¬ 
mits energy requirements to be supplied from the jnost 
economical sources. Such operations require Baltimore 
Company to generate energy in its steam electric pfants 
for transmission to Pennsylvania. 4 No billing is made for 
this supply of energy by Baltimore Company becaus^ un¬ 
der the contractual arrangement in effect and the Com¬ 
mission’s opinions and orders in this case, Penn Wafer’s 
expenses for energy purchased are passed on to Baltimore 
Company. No rate is, therefore, necessary for the supply 
of Baltimore Company’s energy. The Commission has ex¬ 
plicitly taken “care to leave the continuation of (fhis) 

4. This supply was referred to by Penn Water throughout the hearings in 
this case as “backfeed” in a transparent attempt to belittle the importance of 
the energy flows from Maryland to Pennsylvania. 
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operation of the integrated and interconnected system in 
full effect, • * V’ 

Penn Water’s filing, in this respect, appears to be 
part of its effort to disrupt the presently coordinated oper¬ 
ations of the pool, 5 and certainly not an effort to comply 
with the Commission’s decision. Under rate schedule “E”, 
the energy supplied by Baltimore Company is to be de¬ 
livered only upon request of Penn Water. That means that 
Penn Water can refuse to receive any supply from Balti¬ 
more Company. As we stated in Opinion No. 173-A, “Penn 
Water’s non-receipt of steam-generated energy from out¬ 
side Pennsylvania for sale to resale customers would de¬ 
stroy the pool economies under the established method of 
operation”. Moreover, a fixed rate for such energy will 
tend to defeat the purposes of the pooling arrangements 
in that the most economical sources of energy may not be 
utilized to meet the over-all energy requirements of Penn 
Water’s Pennsylvania customers. 

Finally, we find that no provision is made by Penn 
Water in its “Tariff” for adjustment of rates for varia¬ 
tions in the cost of fuel. A consideration of the necessity 
for such an adjustment may conveniently be combined with 
an explanation of the nature of the clause embodied in the 
schedules we shall prescribe. 

With the exception to the sale to PP&L, all existing 
contracts for Penn Water’s sales to its Pennsylvania cus¬ 
tomers contain fuel cost adjustment clauses. Those clauses, 
however, are not uniform. The absence of any fuel cost 
adjustment clause in the contract with PP&L resulted in 
rates which were unduly preferential and discriminatory 
between PP&L and the other Pennsylvania customers. 

To the extent that the supply of Pennsylvania cus¬ 
tomers’ energy requirements depends upon utilization of 
Baltimore Company’s steam generation (as the Commis- 


5. In Opinion No. 173-A we have discussed Penn Water’s efforts in this 
regard and the litigation it initiated in the United States District Court for the 
District of Maryland to accomplish this disintegration of the power pool. 
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sion recognized in Opinion No. 173 and accompanying or¬ 
der when it took into account an allocated part of the 
expense of that generation in determining the cost of 
service to the Pennsylvania customers), proper fuel cost 
adjustment clauses in the rates charged those customers 
are necessary to avoid undue discrimination against Balti¬ 
more Company by imposing on it any increased co^ts of 
serving the Pennsylvania customers due to increase in fuel 
costs, and to avoid undue preference to Baltimore pom- 
pany by giving it any savings due to decrease in fuel costs, 
as compared with the test year 1946. 

Therefore a proper fuel cost adjustment clause uni¬ 
formly applicable to all Pennsylvania customers is nleces- 
sary to avoid an undue preference or discrimination among 
the Pennsylvania customers and between them, on th^ one 
hand, and the Baltimore Company, on the other. 

In the case of the service to the Pennsylvania Railroad, 
the fuel cost adjustment clause must, of course, be applied 
in computing the cost of that service to be credited to 
Baltimore Company. Inasmuch as the rate to the Railroad 
is being left unreduced by the Commission, the cost of that 
service (instead of the revenues from the service, hs in 
the case of the other Pennsylvania customers) will, lender 
the Commission’s previous orders and opinions, be used 
in computing the credit. (Otherwise, the non-reducti<j>n in 
the rates to the Railroad would be rendered nugatory to 
Penn Water, being offset by the greater reduction iii the 
rates to Baltimore Company due to the larger credit.) 

A fuel cost adjustment clause applicable to the poytion 
of the kilowatt-hours sold as firm energy to the Pennsyl¬ 
vania customers which is supplied by Baltimore Company, 
based upon variations from the average cost of fuel per 
kilowatt-hour in the year 1946 at all stations (excluding 
Pratt Street) of Baltimore Company and calculated a^ fol¬ 
lows, is reasonable and proper (the energy supplied ^rom 
Baltimore Company’s energy includes the part of its two- 
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thirds entitlement from Safe Harbor which is used to sup¬ 
ply Pennsylvania customers) : 

Total adjustment in (A + B — C) . S . z 

dollars for fuel costs= - 

A 

A=Total firm and net interchange energy sales to 
Pennsylvania customers in kilowatt-hours 

B=Energy deliveries to Baltimore Company at High- 
landtown in kilowatt-hours 

C=Energy available to Penn Water, at points of de¬ 
livery to others, from own generation and its en¬ 
titlement to 1/3 Safe Harbor generation in kilo¬ 
watt-hours 

S=Firm energy sales to Pennsylvania customers in 
kilowatt-hours 

z=Baltimore Company’s average cost of fuel in dol¬ 
lars per kilowatt-hour in immediately preceding 
month minus the average cost in dollars of fuel 
per kilowatt-hour in the year 1946 (.003408 in 
1946) 

The cost of fuel per kilowatt-hour shall be computed 
from the amounts properly chargeable by Baltimore Com¬ 
pany to Account 703 of the Uniform System of Accounts 
and the net generation of its fuel-burning stations (exclud¬ 
ing Pratt Street Station). 6 For the year 1946, factor z 
would have been zero. The Federal Power Commission, 
by its Opinion No. 173 and order issued January 5, 1949, 
in the Matter of Pennsylvania Water & Power Company, 
Docket No. IT-5915, found that for the year 1946 factors 
A, B, and C, above, were as follows: 

A=937,950 mwh 

B=376,684 mwh 

C=992,320 mwh 

6. Omitted because its operation is determined by the need for steam to 
supply steam heating customers. 
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Special facilities charges in Penn Water’s “tajriff” 
differ from the costs of service allocable thereto as set 
forth in the Commission’s opinions and orders and Inust 
therefore be rejected. 

For the foregoing reasons, the Commission finds that 
“FPC Electric Tariff, Original Volume No. 1”, filed by 
Penn Water on May 31, 1949, does not comply witll the 
requirements of the Commission’s Opinions Nos. 173 and 
173-A and accompanying orders, and does not set forth 
rates which would be just, reasonable and not undulyj dis¬ 
criminatory or preferential. 

The Rkvah charges set forth in connection with the 
power factor clause in the several schedules of the ‘ ‘ tafiff ’ ’, 
and the differentiations in charges for the several described 
classes of service to Metropolitan Edison, and the spinning 
reserve capacity charge, set forth in Schedule C of the 
‘‘tariff”, are not supported by evidence of record showing 
corresponding allocable costs for such elements of service 
or differentiations in service. In the absence of any pro¬ 
test, however, we think there is justification in the repord 
for allowing some discretion to Penn Water on those as¬ 
pects of the rates, subject to further order of the Confmis- 
sion if on protest or the Commission’s own motion jthey 
shall be found in operation to be unduly discriminatory or 
preferential, or to produce revenues not effectuating the 
reduction contemplated by our prior orders and opinions. 
With this reservation we shall, therefore, adopt l|enn 
Water’s proposals on those aspects of the rates. 

With that reservation, and with the changes necessary 
to eliminate the foregoing objections, the schedules herein¬ 
after prescribed substantially conform to the proposal^ set 
forth in Penn Water’s “tariff”. 

The Commission, upon further consideration of the repord 
in the above-entitled proceedings, including the filing 
made in purported compliance with its orders and opin¬ 
ions and reports filed with the Commission pursuant 
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to the requirements of the Commission’s stay order, 

further finds : 

(1) The attached rate schedules, as hereinafter pre¬ 
scribed, etfectuate the requirements of Opinions 
Nos. 173 and 173-A and accompanying orders and 
set forth rates which are just, reasonable, and not 
unduly discriminatory or preferential. 

(2) Penn Water did not properly compute and segre¬ 
gate the difference between the payments received 
by Penn Water under existing rates or arrange¬ 
ments and those required under Commission Opin¬ 
ion No. 173 and order issued January 5,1949, while 
the Commission’s stay order remained in effect. 

The Commission orders: 

(A) The “FPC Electric Tariff, Original Volume No. 
1” filed by Penn Water on May 31, 1949, be and 
the same is hereby rejected. 

(B) The accompanying rate schedules, hereby made a 
part hereof by reference, are prescribed as the 
schedules of rates and charges for the indicated 
services by Penn Water, effective February 1, 
1949, with the reservation hereinabove set forth 
with respect to the charges for Rkvah and spin¬ 
ning reserve and differentiated services to Metro¬ 
politan Edison, and subject to the terms and con¬ 
ditions of the stay order issued April 29, 1949, by 
the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit in “Pennsylvania Water 
& Power Company, et al. v. Federal Power Com¬ 
mission, No. 10236,” (of which we take notice for 
this purpose), the several schedules applying to 
service to the customers shown, respectively, as 
follows: 
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Designation 

Pennsylvania Water & Power Com¬ 
pany, FPC Prescribed Rate 
Schedule A 

Pennsylvania Water & Power Com¬ 
pany, FPC Prescribed Rate 
Schedule B 

Pennsylvania Water & Power Com¬ 
pany, FPC Prescribed Rate 
Schedule C 

Pennsylvania Water & Power Com¬ 
pany, FPC Prescribed Rate 
Schedule D 


Customer 

Baltimore 

Company 

PP&L 


Philadelphia 

Company 


Metropolitan 

Company- 


i 

(C) Within 120 days from the date of issuance of this 
order Penn Water shall file a statement showing 
a computation of the total amount by which the 
amounts earmarked, separately accounted forj, and 
retained in a segregated reserve pursuant tb the 
conditions of the Commission’s stay order issued 
January 31, 1949, differed from the amounts rep¬ 
resenting the difference between the payments re¬ 
ceived by Penn Water under existing rates op ar¬ 
rangements and those which would have been re¬ 
ceived under the rate schedules hereinabove pre¬ 
scribed. Penn Water shall adjust such reserve to 
make it equal to the amount of the difference be¬ 
tween payments actually received and those which 
would have been received under the rate schedules 
hereinabove prescribed while the Commission’s 
stay order remained in effect, and shall file certi¬ 
fied copies of the accounting entries effectuaJting 
such adjustment with its statement. 


By the Commission. 


Date of Issuance: October 27, 1949 


Leon M. Fuquay, j 

Secretary. 
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PENNSYLVANIA WATER & POWER COMPANY 
F. P. C. Prescribed Rate Schedule A 

Effective on and after February 1,1949, subject only to 
the terms and conditions of the stay order issued April 29, 
1949, by the United States Court of Appeals for the District 
of Columbia Circuit, in “Pennsylvania Water & Power 
Company, et aL, v. Federal Power Commission, No. 10236”, 
the amount to be paid to Pennsylvania Water & Power Com¬ 
pany (Penn Water) by Consolidated Gas Electric Light and 
Power Company of Baltimore (Baltimore Company) for 
power and energy service as heretofore rendered pursuant 
to Pennsylvania Water & Power Company Rate Schedule 
F. P. C. No. 1, as supplemented, and for transmission serv¬ 
ice as heretofore rendered by Penn Water and Susquehanna 
Transmission Company of Maryland to Baltimore Company 
pursuant to Article VII of Pennsylvania Water & Power 
Company, F. P. C. Rate Schedule No. 8, shall be the net 
sum of the following charges and credits: 

(A) Gross annual charges: 

(1) Return 

Return shall be computed at 5*4 % of the con¬ 
solidated (Penn Water and Susquehanna Transmis¬ 
sion Company of Maryland—Transmission Com¬ 
pany—) net investment rate base, determined as of 
December 31, 1948, and as of each June 30 and De¬ 
cember 31 thereafter for the succeeding six months’ 
period, by adding to the actual legitimate investment 
($33,113,148) determined by the Commission as of 
December 31,1946, Opinion No. 173, the cost of addi¬ 
tions of used and useful electric plant to the respec¬ 
tive dates indicated less the cost of electric plant 
retired, and by deducting the consolidated deprecia¬ 
tion reserves according to the books of the respective 
companies after a downward adjustment of $213,- 
239.71 as determined by the Commission, Opinion No. 
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173, and by adding an allowance for working capital 
consisting of the average monthly balance of electric 
utility materials and supplies for the 12^month 
period immediately preceding the date as of which 
the computation is made and one-eighth of the neces¬ 
sary operating and maintenance expenses, exclusive 
of purchased power and taxes, for the same period; 
provided however, that in the case of a substantial 
addition to property which is put in service between 
the dates for determination of the rate base, Penn 
Water may petition the Commission to include the 
cost thereof in the rate base from the date of com- 
mercial operation. 

(2) Expenses 

Expenses shall be computed as the total of the 
following: j 

(a) The reasonable and necessary consolidated 
operation, maintenance, and general expenses. 

(b) The cost of the electric power and energy pur¬ 
chased from Safe Harbor and from other sellers 
with whom Penn Water may now have contracts, 
or may hereafter contract for such purchase. 

(c) Annual depreciation expense of Penn Water and 

Transmission Company computed in conformity 
with the Commission’s Opinion No. 173 and 
order issued January 5, 1949, in the Matter of 
Pennsylvania Water & Power Company, Docket 
No. IT-5915. ! 

(d) Taxes of Penn Water and Transmission Com¬ 
pany, properly allocable to Account 507 of the 
Commission’s Uniform System of Accounts ap¬ 
plicable to their electric plant and operations, 
including income taxes, but not including any 
income taxes on revenues received from Penn¬ 
sylvania Railroad in excess of the cost to serve 
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that Company as described in (B) (4) herein¬ 
after. 

(B) Gross annual credits: 

(1) The Conowingo backwater payment. 

(2) All of Penn Water’s electric revenues, other than 
those derived from Pennsylvania Railroad (Rail¬ 
road) and those derived under this rate schedule. 

(3) $141,777 per year in adjustment of revenue re¬ 
ceived by Penn Water from Pennsylvania Railroad 
for special facilities provided by Baltimore Com¬ 
pany as found in Opinion No. 173. 

(4) The cost of the services rendered Railroad under 
a contract dated September 2, 1931, as amended 
by agreements dated August 15, 1934 and June 22, 
1938 with Pennsylvania Railroad, computed as the 
sum of the following: 

(a) 2.43 mills per kilowatt-hour multiplied by the 
annual energy supplied in Pennsylvania to the 
Pennsylvania Railroad. 

(b) $16.66 per kilowatt per year times the portion 
of the total billing demand of the Pennsylvania 
Railroad supply under contracts referred to 
in paragraph (B) (4), which portion of the 
demand is to be the annual maximum among 
the products for each month of the year of 
the monthly billing demand and the ratio for 
that month of the energy supplied to the Penn¬ 
sylvania Railroad in Pennsylvania to the total 
energy supplied to the Pennsylvania Railroad. 

(c) $109,354 per year for special facilities pro¬ 
vided by Penn Water. 

(d) A debit or credit monthly adjustment in the 
2.43 mill rate fixed in (a) above for variations 
from the average cost of fuel per kilowatt hour 
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in the year 1946 at all steam stations of Balti¬ 
more Company, excluding Pratt Street Sta¬ 
tion ; applicable only to the portion of kilowatt- 
hours sold to Pennsylvania Railroad ((4) (a) 
above) in the current billing month supplied 
from Baltimore Company’s energy, deter¬ 
mined as indicated hereinafter (Baltimore 
Company’s energy includes the part of its two- 
thirds entitlement from Safe Harbor which is 
used to supply Pennsylvania customers). jThe 
monthly adjustment shall be computed as 
follows: 

Total adjustment in (A + B — C) . s . z 

dollars for fuel costs=- 

A 

A=Total firm and net interchange energy 
sales to Pennsylvania customers in kilo¬ 
watt-hours 


B=Energy deliveries to Baltimore Company 
at Highlandtown in kilowatt-hours j 

C=Energy available to Penn Water, at points 
of delivery to others, from its own genera¬ 
tion and its entitlement to 1/3 of ^afe 
Harbor’s generation in kilowatt-hours 

s=Firm energy sales in kilowatt-hours to 
Pennsylvania Railroad computed as de¬ 
termined under (4) (a) above 

z=Baltimore Company’s average cost of fuel 


in dollars per kilowatt-hour in the im¬ 
mediately preceding month minus the 
average cost of fuel in dollars per l^ilo- 
watt-hour in the year 1946 (.003408 in 
1946). 

I 

The cost of fuel per kilowatt-hour shal^ be 
computed from the amounts properly chargeable 
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by Baltimore Company to Account 703 of the Uni¬ 
form System of Accounts and the net generation of 
its fuel-burning stations, excluding Pratt Street 
Station. For the year 1946, factor z would have 
been zero. The Federal Power Commission, by its 
Opinion No. 173 and accompanying order, issued 
January 5, 1949, in the matter of Pennsylvania 
Water & Power Company, Docket No. IT-5915, 
found that for the year 1946 factors A, B and C, 
above, were as follows: 

A=937,950 mwh 

B=376,684 mwh 

C=992,320 mwh 

The net annual billing to Baltimore Company shall be 
determined as the difference between the sum of the charges 
under (A), above, and the sum of the credits under (B), 
above. Settlement for the difference between annual 
charges and the annual credits shall be made on a monthly 
basis, using estimated data wherever necessary, with sub¬ 
sequent adjustment to the correct annual settlement effected 
by February 15 of the following year. 

The foregoing provisions supersede only the rates and 
charges heretofore made, demanded, collected or assessed 
against Baltimore Company by Penn Water and Transmis¬ 
sion Company. All other provisions of the aforementioned 
contracts, in and of themselves lawful prescribing or de¬ 
fining the power, energy and transmission services to be 
furnished, or any classification, practice, regulation or rule 
affecting such services, which several provisions are in¬ 
corporated herein by reference, shall be observed and be in 
force. 
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PENNSYLVANIA WATER & POWER COMPAQ 
F. P. C. Prescribed Rate Schedule B 

Effective on and after February 1, 1949, subject only 
to the terms and conditions of the stay order issued April 
29,1949, by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit, in “Pennsylvania Water & 
Power Company, et ah, v. Federal Power Commission, No. 
10236”, the amount to be paid to Pennsylvania Water & 
Power Company by Pennsylvania Power & Light Company 
for firm power and energy service rendered to Pennsylvania 
Power & Light Company under agreement dated May 1, 
1933, as amended by letter agreements dated June 11, 1934 
and April 28, 1939, and as set forth in the service contract 
between Pennsylvania Water & Power Company and Edi¬ 
son Electric Company of Lancaster, Pennsylvania, dated 
October 9,1912, as amended under date of October 19,1923 
to the extent that the provisions thereof are continued in 
effect by the foregoing service contract as amended, shall 
be the sum of the following charges: 

Demand charge: I 

$1.38 per month per kw of Billing Demand as herein¬ 
after defined 

Energy charge: ! 

2.5 mills per kwh for all kilowatt-hours except for 

4,000 volt service at Holtwood, and 

6.0 mills per kwh for 4,000 volt service at Holtwood, 

all subject to the fuel cost adjustment hereinafter 

provided. 

Special facility charge: 

$965 per month 

Fuel cost adjustment: j 

The rates for energy are subject to monthly adjust¬ 
ment for variations from the average cost of fuel per 

kilowatt-hour in the year 1946 at all steam station^ of 
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Consolidated Gas Electric Light and Power Company of 
Baltimore (Baltimore Company) except Pratt Street 
Station; bnt snch adjustment shall apply only to the por¬ 
tion of kilowatt-hours sold hereunder in the current bill¬ 
ing month which has been supplied from Baltimore Com¬ 
pany’s energy, determined as indicated hereinafter 
(Baltimore Company’s energy includes the part of its 
two-thirds entitlement from Safe Harbor which is used 
to supply Pennsylvania customers). The adjustment 
shall be computed as follows: 

Total adjustment in dollars (A + B — C) . s . z 

for fuel costs =- 

A 

A=Total firm and net interchange energy sales to 
Pennsylvania customers in kilowatt-hours 

B=Energy deliveries to Baltimore Company at 
Highlandtown in kilowatt-hours 

C=Energy available to Penn Water, at points of de¬ 
livery to others, from its own generation and its 
entitlement to 1/3 of Safe Harbor’s generation 
in kilowatt-hours 

s=Firm energy sales under this rate schedule in kilo¬ 
watt-hours. 

z=Baltimore Company’s average cost of fuel in dol¬ 
lars per kilowatt-hour in the immediately pre¬ 
ceding month minus the average cost of fuel in 
dollars per kilowatt-hour in the year 1946 
(.003408 in 1946). 

The cost of fuel per kilowatt-hour shall be computed 
from the amounts properly chargeable by Baltimore Com¬ 
pany to Account 703 of the Uniform System of Accounts 
and the net generation of its fuel-burning stations, exclud¬ 
ing Pratt Street Station. For the year 1946, factor z would 
have been zero. The Federal Power Commission, by its 
Opinion No. 173 and accompanying order, issued January 
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5, 1949, in the matter of Pennsylvania Water & Power 
Company, Docket No. IT-5915, found that for the year 1946, 
factors A, B and C, above, were as follows: 

A=937,950 mwh 
B=376,684 mwh 
C=992,320 mwh 

Billing Demand: j 

The Billing Demand in any month shall be the maxi¬ 
mum power requirements of the services specified ii| the 
existing service contract (excluding the Excess Energjr un¬ 
der Article IV of the Contract dated May 1, 1933 an<jl ex¬ 
cluding interchange service), measured on a clock one-hour 
integrated basis in units of 1,000 kilowatts (1,000 kwA per 
hour) during such month or the preceding eleven months. 
4,000 volt service at Holtwood is excluded in the deterrhina- 
tion of Billing Demand. 

Power Factor: 

0.2 mills per lagging reactive kilovolt-ampere-hou|r for 
all such kilovolt-ampere-hours supplied per month numer¬ 
ically in excess of 50% of the kilowatt-hours of energy sup¬ 
plied under this rate schedule in that month. 

The foregoing provisions supersede the rates and 
charges, together with any adjustments thereof, heretofore 
in effect under Article VI, Article XI and Appendix |A of 
the aforementioned agreement of May 1, 1933, paragraph 
7 of the aforementioned agreement of June 11, 1934J and 
paragraphs (5), (7), option B of (9) and (13) of the afore¬ 
mentioned agreement of April 28, 1939. All other provi¬ 
sions of the aforementioned agreements, not inconsistent 
with the rates and charges prescribed herein, shall rejmain 
in full force and effect. 
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PENNSYLVANIA WATER & POWER COMPANY 
F. P. C. Prescribed Rate Schedule C 

Effective on and after February 1, 1949, subject only 
to the terms and conditions of the stay order issued April 
29,1949, by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit, in “Pennsylvania Water & Power 
Company, et al., v. Federal Power Commission, No. 10236”, 
the amount to be paid to Pennsylvania Water & Power Com¬ 
pany by Philadelphia Electric Company, for firm power and 
energy service rendered to Philadelphia Electric Company 
under agreement dated August 1, 1933, as supplemented by 
agreement dated December 13,1938, shall be the sum of the 
following charges: 

Demand charge: 

$1.38 per month per kw of Billing Demand as herein¬ 
after defined 

Energy charge: 

2.5 mills per kwh, subject to the fuel cost adjustment 
hereinafter provided 

Special facility charge: 

$5,977 per month 

Fuel cost adjustment: 

The rate for energy is subject to monthly adjustment 
for variations from the average cost of fuel per kilowatt- 
hour in the year 1946 at all steam stations of Consolidated 
Gas Electric Light and Power Company of Baltimore 
(Baltimore Company) excluding Pratt Street Station; 
but such adjustment shall apply only to the portion of 
kilowatt-hours sold hereunder in the current billing month 
which has been supplied from Baltimore Company’s 
energy, determined as indicated hereinafter. (Baltimore 
Company’s energy includes the part of its two-thirds en- 
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titlement from Safe Harbor which is used to supply Penn¬ 
sylvania customers). The adjustment shall be commuted 
as follows: j 

Total adjustment in dollars (A-f-B — C) .s.z 

for fuel costs =- 

A 

A=Total firm and net interchange energy sales to 
Pennsylvania customers in kilowatt-hours 

B==Energy deliveries to Baltimore Company at 
Highlandtown in kilowatt-hours 

C=Energy available to Penn Water, at points of de¬ 
livery to others, from its own generation add its 
entitlement to 1/3 of Safe Harbor’s generation in 
kilowatt-hours 

s=Firm energy sales under this rate schedule in kilo¬ 
watt-hours 

z=Baltimore Company’s average cost of fuel ip dol¬ 
lars per kilowatt-hour in the immediately pre¬ 
ceding month minus the average cost of fqel in 
dollars per kilowatt-hour in the year 1946 
(.003408 in 1946). 

The cost of fuel per kilowatt-hour shall be commuted 
from the amounts properly chargeable by Baltimore Com¬ 
pany to Account 703 of the Uniform System of Accounts 
and the net generation of its fuel-burning stations, exclud¬ 
ing Pratt Street Station. For the year 1946, factor z 
would have been zero. The Federal Power Commission, 
by its Opinion No. 173 and accompanying order, issued 
January 5, 1949, in the matter of Pennsylvania Water & 
Power Company, Docket No. IT-5915, found that for the 
year 1946 factors A, B and C, above, were as follows: 

A==937,950 mwh 

B=376,684 mwh 

C=992,320 mwh 
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Billing Demand: 

The Billing Demand in any month shall be the maxi¬ 
mum power requirements of the services specified in the 
existing service contract (excluding emergency supply 
under Article II, Section 2 of the contract dated August 
1, 1933), measured on a clock one-hour integrated basis 
in units of 1,000 kilowatts (1,000 kwh per hour) during 
such month or the preceding eleven months. 

Power Factor: 

0.2 mills per lagging reactive kilovolt-ampere-hour 
for all such kilovolt-ampere-hours supplied per month 
numerically in excess of 50% of the kilowatt-hours of 
energy supplied under this rate schedule in that month. 

The foregoing provisions supersede the rates and 
charges, together with any adjustments thereof, heretofore 
in effect under Sections 1, 2, 4 and 5 of Article III and 
Article V of the agreement of August 1, 1933 and the Sup¬ 
plement to Coatesville Power Supply Contract RE Night 
Service Rider dated August 1, 1933 and under the letter 
agreements dated February 8, 1944 and February 9, 1944. 
All other provisions of the aforementioned agreements, not 
inconsistent with the rates and charges prescribed herein, 
shall remain in full force and effect. 

PENNSYLVANIA WATER & POWER COMPANY 
F. P. C. Prescribed Rate Schedule D 

Effective on and after February 1, 1949, subject only 
to the terms and conditions of the stay order issued April 
29,1949, by the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit, in “Pennsylvania Water & Power 
Company, et al., v. Federal Power Commission, No. 10236 ”, 
the amount to be paid to Pennsylvania Water & Power 
Company by Metropolitan Edison Company for firm power 
and energy service rendered to Metropolitan Edison Com¬ 
pany under agreement dated November 15, 1945, shall be 
the sum of the following charges: 
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Demand charge: 

$1.38 per month per kw of specified firm powep 

$0.40 per hour per 1,000 kw of spinning reserve 

capacity for each clock hour in which such capacity 

is provided 

Energy charge: 

(a) 3.5 mills per kilowatt-hour for energy supplied 
in any month in the portion of the customer’s 
total requirements above its steam line, 

(b) 2.75 mills per kilowatt hour for energy supplied 

in any month, between the hours of 7 a. hi. and 
9 p. m., Eastern Standard Time, or Dajylight 
Saving Time when in effect, on all days Except 
Sundays and holidays in the customer’s Speci¬ 
fied area, in excess of energy billed under Sec¬ 
tion (a) above, and ! 

(c) 2.0 mills per kilowatt hour for all additional 
energy supplied in any month in excess of epergy 
billed under Sections (a) and (b) above, 

all subject to the fuel cost adjustment herein¬ 
after provided. 

Special facility charge: ! 

$3,567 per month 

Fuel cost adjustment: j 

The rates for energy are subject to monthly adjust¬ 
ment for variations from the average cost of fuel per 
kilowatt-hour in the year 1946 at all steam statiohs of 
Consolidated Gas Electric Light and Power Compapy of 
Baltimore (Baltimore Company) excluding Pratt Street 
Station; but such adjustment shall apply only to the por¬ 
tion of kilowatt-hours sold hereunder in the current bill¬ 
ing month which has been supplied from Baltimore Com¬ 
pany’s energy, determined as indicated hereinafter (Bal¬ 
timore Company’s energy includes the part of its two- 
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thirds entitlement from Safe Harbor which is used to 
supply Pennsylvania customers). The adjustment shall 
be computed as follows: 

Total adjustment in dollars = (A+B—C) . s . z 


A 

A=Total firm and net interchange energy sales to 
Pennsylvania customers in kilowatt-hours 

B=Energy deliveries to Baltimore Company at 
Highlandtown in kilowatt-hours 

C=Energy available to Penn Water, at points of de¬ 
livery to others, from its own generation and its 
entitlement to 1/3 of Safe Harbor’s generation 
in kilowatt-hours 

s=Firm energy sales under this rate schedule in 
kilowatt-hours 

z=Baltimore Company’s average cost of fuel in dol¬ 
lars per kilowatt-hour in the immediately pre¬ 
ceding month minus the average cost of fuel in 
dollars per kilowatt-hour in the year 1946 
(.003408 in 1946). 

The cost of fuel per kilowatt-hour shall be computed 
from the amounts properly chargeable by Baltimore Com¬ 
pany to Account 703 of the Uniform System of Accounts 
and the net generation of its fuel-burning stations, ex¬ 
cluding Pratt Street Station. For the year 1946, factor z 
would have been zero. The Federal Power Commission, 
by its Opinion No. 173 and accompanying order, issued 
January 5, 1949, in the Matter of Pennsylvania Water & 
Power Company, Docket No. IT-5915, found that for the 
year 1946 factors A, B and C, above, were as follows: 

A=937,950 mwh 

B=376,684 mwh 

C=992,320 mwh 
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Power Factor: 

0.2 mills per lagging reactive kilovolt-ampere-hour 
for all such kilovolt-ampere-hours supplied per inonth 
numerically in excess of 50% of the kilowatt-hoijrs of 
energy supplied under this rate schedule plus kilowatt 
hours use of spinning reserve capacity in that month|. 

The foregoing provisions supersede the rates and 
charges, together with any adjustments thereof, heretofore 
in effect under Sections 1, 2, 3, 4, 5, 6 of Article V and 
Article VI of the agreement of November 15, 1945 j All 
other provisions of the aforementioned agreement, not in¬ 
consistent with the rates and charges prescribed hkrein, 
shall remain in full force and effect. 


i 
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EXHIBIT D. 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

In the Matter of 

Pennsylvania Water & Power \ Docket No IT _5 915 
Company J 

APPLICATION FOR REHEARING OF ORDER 

ISSUED OCTOBER 27, 1949 

(Filed November 25, 1949) 

Pennsylvania Water & Power Company (Penn Water), 
Respondent and Petitioner herein; being aggrieved on its 
own behalf by the Order issued by the Commission on Oc¬ 
tober 27, 1949; and being separately and independently 
aggrieved by such Order as the owner of one-half of the 
Class B voting stock of Safe Harbor Water Power Cor¬ 
poration (Safe Harbor), said Safe Harbor being unable to 
intervene in this proceeding because of the deadlock in its 
Board of Directors as set forth in Petitioners’ Application 
for Rehearing of the Commission’s Order issued January 
5, 1949, filed in this proceeding on January 28, 1949; and 
Penn Water being also separately and independently so 
aggrieved as agent for and on behalf of Safe Harbor under 
the provisions of certain contracts with Pennsylvania 
Power & Light Company (PP&L) and Philadelphia Electric 
Company (Philadelphia Company); and Susquehanna 
Transmission Company of Maryland (Transmission Com¬ 
pany), Respondent and Petitioner herein, also being 
aggrieved by such Order; hereby apply to the Federal 
Power Commission (Commission) for a rehearing of said 
Order issued October 27, 1949, as provided by Section 313 
(a) of the Federal Power Act (16 U. S. C. § 825-1 (a); 49 
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Stat. 860) and of all of the matters presented or involved in 
this proceeding and covered or affected by said Order; 
and pray that the said Order be abrogated, vacated, set 
aside, and reversed because of the matters erroneously 
decided, the Commission’s lack of jurisdiction and errors 
with respect thereto, and the objections of Petitioners to 
said Order to wit: Petitioners respectfully show that in and 
by said Order issued October 27, 1949, the Commission 
erroneously and without jurisdiction decided each aiid all 
of the following matters and committed each and hll of 
the following errors, and Petitioners object to said Order 
because of each and all of said matters so decided and said 
errors for each and all of the following reasons: | 


Status of This Proceeding 


On January 5, 1949 the Commission, in its Docket No. 
IT-5915, issued its “Order Reducing Rates” and accom¬ 
panying Opinion No. 173 pursuant to which Penn Water 
was required, among other things, to file new schedules of 
rates and charges for or in connection with its services to 
PP&L, Philadelphia Company and Metropolitan Edison 
Company to provide for the reductions specified in para¬ 
graph (C) of such Order and pursuant to which Penn Water 
was also required to file a new schedule of rates and charges 
for its services to Consolidated Gas Electric Light & Power 
Company of Baltimore (Baltimore Company) which, to¬ 
gether with revenues from the Conowingo backwater pay¬ 
ment, sales to PP&L, Philadelphia Company and Metro¬ 
politan Edison Company, and the alleged cost of service 
to the Pennsylvania Railroad, would provide a 5^^? re¬ 
turn to Penn Water and Transmission Company after 
operating expenses and depreciation, all as set fortfh in 
paragraph (D) of said Order. 

On January 28, 1949 Penn Water and Transmission 
Company filed with the Commission their application for 
rehearing of the Commission’s Order issued Januaify 5, 
1949 . 
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On February 28, 1949 the Co mmi ssion issued its Order 
and accompanying Opinion No. 173-A denying the Peti¬ 
tioners ’ application for rehearing of the Order issued Jan¬ 
uary 5, 1949 and in addition amending its former Order in 
certain respects. 

On March 11, 1949 Petitioners filed with the Commis¬ 
sion their application for rehearing of the Commission’s 
Order issued February 28, 1949 which was denied by the 
Commission by its Order issued on March 17,1949. 

On April 22, 1949 Petitioners filed in the Court of Ap¬ 
peals for the District of Columbia Circuit their petition for 
review of the Commission’s Orders of January 5, 1949, 
January 31, 1949, February 28, 1949 and March 17, 1949. 

On April 28,1949 the Court of Appeals for the District 
of Columbia Circuit issued an Order staying the effective¬ 
ness of paragraphs (C) and (D) of the Commission’s Order 
of January 5, 1949 but requiring Penn Water to file the 
rate schedules required by said paragraphs (C) and (D) of 
said Order. 

On May 31, 1949 Penn Water filed certain rate sched¬ 
ules with the Commission in compliance with the said Order 
of the Court of Appeals. 

On June 2, 1949 the Commission filed with the Court 
of Appeals for the District of Columbia Circuit the trans¬ 
cript of the record of the proceedings upon which its Orders 
were based. 

On October 27, 1949, after exclusive jurisdiction to 
alter, amend, modify or set aside said Orders had vested in 
the Court of Appeals by reason of the filing of the tran¬ 
script as provided in Section 313 (b) of the Federal Power 
Act (16 U. S. C. § 825-1 (b); 49 Stat. 860), the Commission 
issued its Order rejecting the rate schedules filed by Penn 
Water and inaugurating its own rate schedules for Penn 
Water’s services to PP&L, Philadelphia Company, Metro¬ 
politan Edison Company and Baltimore Company. 
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Specifications of Error 

Petitioners believe and, therefore, respectfully allege, 
that the Commission’s Order of October 27, 1949 is issued 
in violation of its statutory authority and is, therefore, 
illegal, null and void pursuant to Section 313 (b) of the 
Federal Power Act, which vests exclusive authority in the 
Court of Appeals to alter, amend, modify or set aside the 
Commission’s Orders in its Docket No. IT-5915 upon the 
filing of the record of the proceedings with said Coiirt of 
Appeals, because said Order of October 27, 1949 attends 
and modifies the Commission’s previous Orders in tfie fol¬ 
lowing respects: \ 

(1) It requires the rate schedule for services to fealti- 

more Company to include a credit to Baltimore Conjpany 
in the amount of $141,777, which credit is not required by 
the Order of January 5, 1949 as amended by the Order of 
February 28,1949. J 

(2) It requires that the rate schedule for services to 
Baltimore Company include a credit to Baltimore Conlpany 
for fuel cost adjustment (Pennsylvania Railroad), ^hich 
said credit was not required by the Order of January 5, 
1949 as amended by the Order of February 28,1949. 

(3) It requires that the rate schedule to PP&L include 
a provision for fuel cost adjustment, which said provision 
is not required by the Order of January 5,1949 as amended 
by the Order of February 28, 1949. 

(4) It requires that the rate schedules for services to 

Philadelphia Company and Metropolitan Edison Company 
include a provision for fuel cost adjustment in accordance 
with a formula specified in said Order, which formula ii not 
required by the Order of January 5, 1949 as amende^ by 
the Order of February 28, 1949. j 

Petitioners also believe and, therefore, respectfully al¬ 
lege, that the Commission’s said Order of October 27, 1949 


l 
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was erroneously issued for each and all of the reasons 
specified in Petitioner’s application for rehearing of Order 
issued January 5,1949 filed herein on January 28,1949 and 
in Petitioner’s application for rehearing of Order issued 
February 28,1949 filed herein on March 11,1949. 

Petitioners also believe and, therefore, respectfully 
allege that assuming arguendo the Commission’s authority 
to issue any order altering, amending or modifying its 
previous Orders in this proceeding, after the filing of the 
transcript of the record with the Court of Appeals for the 
District of Columbia Circuit, said Order of October 27, 
1949 is further illegal, null and void in that it requires an 
adjustment of Penn Water’s rate schedules and introduces 
new matters therein without prior notice to Penn Water 
and without affording Penn Water an opportunity to be 
heard thereon or to present evidence with respect thereto, 
in violation of Sections 20 (15 U. S. C. §§ 813; 41 Stat. 1073) 
and 206 (15 U. S. C. 824e; 49 Stat. 852) (to the extent, if 
any, that such section may be applicable to Penn Water) 
of the Federal Power Act, Sections 4 and 5 of the Adminis¬ 
trative Procedure Act (5 U. S. C. §§1003, 1004; 60 Stat. 
238, 239) and the Fifth Amendment to the Constitution. 

Petitioners also believe and, therefore, respectfully 
allege that the rate schedules prescribed by said Order of 
October 27,1949, insofar as the amount of $141,777 required 
to be credited to Baltimore Company is concerned, consti¬ 
tute an adjustment or revision of the divisional agreement 
between Penn Water and Baltimore Company for division 
of Pennsylvania Railroad revenues, without authority or 
jurisdiction in the Commission under the Federal Power 
Act to regulate such divisions. 

Petitioners also believe and, therefore, respectfully 
allege that paragraph (B) of said Order of October 27,1949 
is unlawful in that it constitutes an attempt to prescribe a 
rate reduction in excess of that prescribed by the Commis¬ 
sion’s Order of January 5, 1949, effective retroactively to 
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February 1, 1949, without authority under the Federal 
Power Act. 

Petitioners also believe and, therefore, respectfully 
allege that assuming arguendo the Commission’s authority 
to issue any order altering, amending or modifying its 
previous Orders in this proceeding, after the filing of the 
transcript of the record with the Court of Appeals for the 
District of Columbia Circuit, said Order of October 2 7 !, 1949 
is further illegal, null and void in that it is not based upon 
substantial evidence. 

Petitioners file this application for rehearing Of the 
Commission’s Order of October 27, 1949 pursuant tb Sec¬ 
tion 313 (a) of the Federal Power Act (16 U. S. C. 4 825-1 
(a); 49 Stat. 860) without conceding the authority df the 
Commission to issue said Order and without prejudice to 
the rights of Petitioners to maintain that said Or<}er is 
illegal, null and void and of no effect whatever inasmuich as 
said Order attempts to alter, amend or modify the previous 
Orders of the Commission in this proceeding after the ffiling 
of the transcript of the record with the Court of Apjpeals 
for the District of Columbia Circuit, upon which filing Exclu¬ 
sive jurisdiction to take any action affecting the 0 r i° r 
Orders of the Commission in this proceeding vested in| said 
Court of Appeals pursuant to Section 313 (b) of the [Fed¬ 
eral Power Act (16 U. S. C. § 825-1 (b); 49 Stat. 860)j 

In support of the foregoing allegations, Petitioners re¬ 
spectively submit their detailed specifications of err<j>r in 
respect of the findings and Order of the Commission issued 
October 27, 1949 and the statements in the accompanying 
opinion therewith. 

I—Opinion of the Commission 

\ 

Insofar as any of the preliminary statements in, the 
Commission’s Order issued October 27,1949, purport tp be 
definite findings of fact or conclusions, or anything more 
than mere illustrative explanations of the Commission’s 
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conclusions in said Order of October 27, 1949, each and all 
of the following portions thereof are erroneous, unconsti¬ 
tutional, unlawful, arbitrary, capricious, contrary to the 
evidence of record, unsupported by any substantial evidence 
of record, and operate to deprive Petitioners of their prop¬ 
erty without due process of law, in violation of the Fifth 
Amendment to the Constitution of the United States, and 
constitute and result in exercise of authority in excess of 
statutory jurisdiction, authority, or limitations; and Peti¬ 
tioners seek rehearing on each and every one of the follow¬ 
ing portions thereof for the foregoing reasons and on the 
grounds as hereinafter stated: 

(1) The statement of the Commission on page 2 of said 
Order as follows: 

“Consideration of Penn Waters ‘FPC Electric 
Tariff’ impels the conclusion that in many respects it 
fails to comply with the Commission’s opinions and 
orders in this case; that it should be rejected; and that 
proper rate schedules should be prescribed by the 
Commission.” 

on the grounds that such statement is not supported by the 
record; that the FPC Electric Tariff filed herein by Penn 
Water effects the reduction in Penn Water’s rates and 
charges required by paragraphs (C) and (D) of the Com¬ 
mission’s Order issued January 5, 1949; that said FPC 
Electric Tariff does not fail to comply with any essential 
element of the requirements of the Commission as con¬ 
tained in paragraphs (A) to (I) of said Order and in fact 
follows the language and terms of the Commission’s re¬ 
quirements as nearly as it is practicable to do so; and that 
such variances as there may be from the terms of said 
Order are matters of form and do not affect the dollar 
amounts involved. 

(2) The statement of the Commission on pages 2 and 
3 of said Order as follows: 
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* * the Commission ordered Penn Water 

(alone) to file the rate schedules for such sales [To 
PP&L, Philadelphia Company and Baltimore Com¬ 
pany]. * * \ i 

# * Penn Water disregards the Commission’s 
order that Penn Water (not Penn Water jointly with 
someone else not a party to the proceeding) file sched¬ 
ules of its rates for services the Commission has de¬ 
termined Penn Water alone renders, by filing, as one 
of purported joint sellers, schedules of joint rat^s for 
joint services.” 

on the grounds that such statements are not supported by 
the record; and paragraphs (A) to (I) of the Commission’s 
Order issued January 5, 1949, do not prohibit or prevent 
Penn Water from filing rate schedules thereunder on behalf 
of itself and Safe Harbor subject to the voluntary concur¬ 
rence of Safe Harbor applicable to service which Safe Har¬ 
bor has an obligation to continue until relieved of such 
obligation in a lawful manner. 

(3) The statements of the Commission on page 4 of 
said Order as follows: j 

“The schedules filed by Penn Water for service 
to PP&L and Philadelphia Company also violate the 
order of January 5, in that they provide for service 
only to ‘the extent that there is available’, capacity, 
energy and other services. By so limiting the avail¬ 
ability of service under these rate schedules ‘the 
present arrangements whereby sales to Pennsylvania 
customers are made on a firm basis’ would be ma¬ 
terially altered, contrary to the Commission’s (j>rder 
which required that the obligation of Penn Water to 
these customers for firm supply of energy at the rates 
required by the Commission’s rate reduction be con¬ 
tinued in effect.” 
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on the gTonnds that: 

(a) Such statements are not supported by the record; 
and nothing in paragraphs (A) to (I) of the Commission’s 
Order issued January 5,1949, required that any obligations 
of Penn Water be continued in effect as its sole obligation, 
or could require Penn Water to file tariffs for services it 
might not physically be able to render alone; and 

(b) The conditions, in the FPC Electric Tariff filed 
by Penn Water herein, as to availability of service limited 
to the resources of energy, capacity, and other services of 
the suppliers is a reasonable provision and essential to 
maintain the ability of Penn Water and Safe Harbor or 
Penn Water alone to render adequate service to their cus¬ 
tomers. The record shows by uncontradicted evidence that 
it is an impossibility for Penn Water, without the joint 
obligation of Safe Harbor, to meet the requirements of 
PP&L and Philadelphia Company, from the resources of 
energy, capacity, and other services available to it under 
existing contracts, and at the same time meet the require¬ 
ments of its obligations to Metropolitan Edison Company 
and The Pennsylvania Railroad Company. Any require¬ 
ment by the Commission that Penn Water assume the sole 
obligation of serving PP&L and Philadelphia Company, 
and relieving Safe Harbor of its joint obligation to such 
customers, without a qualification as to availability of 
service such as contained in Penn Water’s FPC Electric 
Tariff herein, will of necessity impair its ability to render 
adequate service to its other customers, contrary to the 
provisions of Section 207 (to the extent said section may 
be applicable to Penn Water) of the Federal Power Act 
(16 U. S. C. § 841 f; 49 Stat. 853) and contrary to the Penn¬ 
sylvania Public Utility Law. 

(4) The statements of the Commission on pages 4 and 
5 of said Order as follows: 

# * the rate schedule for service to Baltimore 

Company * # * is not in accord with the requirements 











81 


Exhibit D to Petition for Review 

of the opinion and order because it fails to proVjde a 
credit to Baltimore Company in the net amouht of 
$141,777 * * The allocation of costs of service for 
special facilities # • and the rate reductions ordered 

by the Commission are predicated on this credit to 
Baltimore Company of $141,777 * * V’ 

on the grounds that such statements are not supported by 
the record; and nothing in paragraphs (A) to (I) of the 
Commission’s Order issued January 5, 1949, required that 
any such credit be given Baltimore Company in computing 
the charges to be paid by Baltimore Company to ^enn 
Water; nor were the allocations of costs of servic^ for 
special facilities or the rate reductions ordered by [such 
paragraphs in such Commission’s Order predicated on such 
credit to Baltimore Company. 

(5) The statements of the Commission on page 5 of 

said Order as follows: j 

“Asa result of improper computations, the pr[oper 
amounts have not been segregated in the required re¬ 
serve. The order herein, accordingly, requires tenn 
Water to compute the amounts correctly # * 

on the grounds that such statements are not supported by 
the record; that Petitioner has segregated in the required 
reserve amounts representing not less than the difference 
between payments received by Penn Water under existing 
rates or arrangements and those which would have J)een 
received under the provisions of paragraphs (A) t<^ (I) 
of the Commission’s Order issued January 5, 1949; and 
that the amounts required by the Commission’s Order 
issued October 27, 1949, to be computed and segregated in 
the required reserve are in excess of the amounts required 
to be segregated by the Commission’s Order issued Jan¬ 
uary 31, 1949 and by the Order of the Court of Appeals 
for the District of Columbia filed April 29, 1949. 

(6) The statements of the Commission on pages 5; and 
6 of said Order as follows: 
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“Although the Commission’s opinions and orders 
will be searched in vain for any finding or order justi¬ 
fying or requiring a rate schedule to be filed by Penn 
Water, or Baltimore Company, for the supply of elec¬ 
tric energy by Baltimore Company to Penn Water, 
Penn Water has purported to file rate schedule “E” 
as part of its tariff, ‘on behalf of’ Baltimore Com¬ 
pany. # # * 

“Under the presently existing service arrange¬ 
ments and pool operations, Baltimore Company’s 
energy is used by Penn Water to meet its firm power 
obligations in Pennsylvania. • • • Such operations re¬ 
quire Baltimore Company to generate energy in its 
steam electric plants for transmission to Pennsylvania. 
• • • No rate is, therefore, necessary for the supply 
of Baltimore Company’s energy. • • • 

“Penn Water’s filing, in this respect, appears to 
be part of its effort to disrupt the presently co¬ 
ordinated operations of the pool, and certainly not an 
effort to comply with the Commission’s decision. • • • 
Moreover, a fixed rate for such energy will tend to 
defeat the purposes of the pooling arrangements in 
that the most economical sources of energy may not be 
utilized to meet the over-all energy requirements of 
Penn Water’s Pennsylvania customers.” 

on the grounds that such statements are not supported by 
any substantial evidence of record; that the Commission’s 
Order of January 5, 1949 purported to regulate and fix the 
rates and charges for service by Baltimore Company to 
Penn Water and thus made necessary the filing of a sched¬ 
ule containing such rates and charges for the supply of 
such service by Baltimore Company; that unless such sepa¬ 
rate schedules for service by Baltimore Company to Penn 
Water are filed, any rate schedules required to be filed 
under the Commission’s Order of January 5, 1949 for the 
combined services of Penn Water to Baltimore Company 
and Baltimore Company to Penn Water could result in 
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payments by Penn Water to Baltimore Company for Serv¬ 
ice rendered by Penn Water to Baltimore Company;! and 
that the provision of rate schedule “E”, providing that 
energy supplied by Baltimore Company be delivered only 
upon request of Penn Water, would not disrupt coordinated 
operations and would not tend to defeat the purposes of 
any such arrangements, but on the contrary, is a necessary 
provision whereby Penn Water may obtain supplemental 
energy from the most economic or advantageous source in 
meeting the over-all energy requirements of its Pennsyl¬ 
vania customers. 

(7) The statements of the Commission on pages 6 and 
7 of said Order as follows: 


“Finally, we find that no provision is madp by 
Penn Water in its ‘Tariff’ for adjustment of rates for 
variations in the cost of fuel. # # * 


“* * * The absence of any fuel cost adjustment 
clause in the contract with PP&L resulted in fates 
which were unduly preferential and discriminator^ be¬ 
tween PP&L and the other Pennsylvania customers. 

“To the extent that the supply of Pennsylvania 
customers’ energy requirements depends upon utiliza¬ 
tion of Baltimore Company’s steam generation * * * 
proper fuel cost adjustment clauses in the ifates 
charged those customers are necessary to avoid undue 
discrimination against Baltimore Company * # # J and 
to avoid undue preference to Baltimore Com¬ 


pany * * *. j 

“Therefore a proper fuel cost adjustment clhuse 
uniformly applicable to all Pennsylvania customers is 
necessary to avoid an undue preference or discriniina- 
tion among the Pennsylvania customers and between 
them, on the one hand, and the Baltimore Company, on 
the other. i 

“In the case of service to the Pennsylvania Rail¬ 
road, the fuel cost adjustment clause must, of cohrse, 


om- 
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be applied in computing the cost of that service to be 

credited to Baltimore Company. ” 

on the grounds that: 

(a) such statements are not supported by any sub¬ 
stantial evidence of record; 

(b) nothing in the Commission’s Order of January 5, 
1949 required that any provision be made by Penn Water 
in its Tariff for adjustment of rates for variations in the 
cost of fuel; 

(c) the differences in service requirements and char¬ 
acteristics between the various Pennsylvania customers, as 
shown by the evidence of record, justifies differences in 
rates, charges, and the regulations applicable thereto so 
that the presence or absence of fuel cost adjustments does 
not thereby result in unlawful preference or discrimination 
within the meaning of the Federal Power Act; 

(d) the FPC Electric Tariff filed by Penn Water does 
not contain rates, charges or fuel cost adjustment clauses 
which are unduly preferential or discriminatory as be¬ 
tween any of the Pennsylvania customers w r hose rates or 
charges the Commission purported to regulate by its Order 
of January 5, 1949 (except as required by the provisions 
of said Order); and nothing in such Tariff results in undue 
preference or discrimination as between such Pennsylvania 
customers and Baltimore Company (except as required by 
the provisions of said Order); 

(e) there is no requirement for the application of a 
fuel cost adjustment in computing the cost of service to 
the Pennsylvania Railroad to be credited to Baltimore 
Company under paragraph (D) of the Commission’s Order 
issued January 5, 1949; and such an adjustment results in 
the computation of the cost of service to be credited to 
Baltimore Company, under such paragraph, substantially 
in excess of the cost to be so credited without such adjust¬ 
ment. 
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(8) The statements of the Commission on pages 7 and 
8 of said Order as follows: 

“A fuel cost adjustment clause applicable t<^ the 
portion of the kilowatt-hours sold as firm energjy to 
the Pennsylvania customers which is supplied by Balti¬ 
more Compahy, based upon variations from the Aver¬ 
age cost of fuel per kilowatt-hour in the year 19^6 at 
all stations (excluding Pratt Street) of Baltimore 
Company and calculated as follows, is reasonable and 
proper (the energy supplied from Baltimore Com¬ 
pany’s energy includes the part of its two-third^ en¬ 
titlement from Safe Harbor which is used to sfipply 
Pennsylvania customers): 

Total adjustment in (A-j-B — C) . S . z 

dollars for fuel costs= - 

A 

i 

A=Total firm and net interchange energy salbs to 
Pennsylvania customers in kilowatt-houifs 

B=Energy deliveries to Baltimore Company at 
Highlandtown in kilowatt-hours 

C=Energy available to Penn Water, at poinjs of 
delivery to others, from own generation and 
its entitlement to 1/3 Safe Harbor generation 
in kilowatt-hours 

S=Firm energy sales to Pennsylvania custodiers 
in kilowatt-hours 

z=Baltimore Company’s average cost of fupl in 
dollars per kilowatt-hour in immediately pre¬ 
ceding month minus the average cost in dol¬ 
lars of fuel per kilowatt-hour in the year [1946 
(.003408 in 1946) 

“• * # For the year 1946, factor z would have been 
zero.” on the grounds that such statements are not sup- 
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ported by any substantial evidence of record, and no op¬ 
portunity was given Penn Water to present any evidence 
with respect to such formula or to object thereto; that such 
formula is in error because it is applicable to electric energy 
other than energy generated by Baltimore Company at its 
steam stations in Baltimore and transmitted to Pennsyl¬ 
vania; that such formula is not applicable to steam gen¬ 
erated energy supplied from Penn Water’s own or from 
other sources, which energy is used by Penn Water in meet¬ 
ing the requirements of its Pennsylvania customers; and 
that application of such formula on a monthly basis for 
1946 shows that the factor z would not have been zero. 

(9) The statement of the Commission on page 8 of 
said Order as follows: 

“Special facilities charges in Penn Water’s 
‘tariff’ differ from the costs of service allocable thereto 
as set forth in the Commission’s opinions and orders 
and must therefore be rejected”. 

on the grounds that the differences in the special facilities 
charges contained in Penn Water’s Tariff were necessary 
in order that the reductions in revenues to be received 
from each of the Pennsylvania customers under the sched¬ 
ules contained in such Tariff would be equal to the reduc¬ 
tions ordered by paragraph (C) of the Commission’s Order 
of January 5, 1949; and, in particular, the revenues which 
would be received from Metropolitan Edison Company un¬ 
der the Penn Water Tariff are less than the amount of 
$641,361 cost found by the Commission to be allocable to 
Metropolitan Edison Company in its opinion accompanying 
its Order of January 5, 1949, by reason of the fact that 
included in such costs are the costs associated with the 
Violet Hill Substation, which was sold by Penn Water early 
in 1946. 

(10) The statement of the Commission on page 8 of 
said Order as follows: 
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“For the foregoing reasons, the Commission finds 
that ‘FPC Electric Tariff, Original Volume Np. 1\ 
filed by Penn Water on May 31, 1949, does not comply 
with the requirements of the Commission’s Opinions 
Nos. 173 and 173-A and accompanying orders, and 
does not set forth rates which would be just, reason¬ 
able and not unduly discriminatory or preferential.” 

on each of the grounds stated in this paragraph I above. 

II—The Findings of the Commission 

The Commission’s statements, findings, and conclu¬ 
sions in its Order issued October 27, 1949, as referred to 
below are contrary to the evidence, unsupported by any 
substantial evidence, unsupported by adequate subsidiary 
findings, are unlawful, erroneous, arbitrary, capricious; and 
unconstitutional and operate to deprive Petitioners of their 
property without due process of law, in violation o^ the 
Fifth Amendment to the Constitution of the United States, 
and constitute and result in the exercise of authority in 
excess of statutory jurisdiction, authority, or limitations; 
and Petitioners seek rehearing on each and every one of 
the following purported findings for the foregoing reaisons 
and on the grounds hereinafter stated : 

(1) Finding No. (1) on the grounds that: 

(a) As stated in paragraph I above. ] 

(b) The rate schedules prescribed by the said 

Order of October 27, 1949, if effective, would accomplish 
a further reduction in Penn Water’s rates and charges for 
services to Baltimore Company, than that prescribe^ by 
the Commission’s Order of January 5, 1949, in the follow¬ 
ing respects: | 

(i) Bate Schedule (A) for services to Balti¬ 
more Company provides for a reduction in Penn Water’s 
annual charge to Baltimore Company to an amount which 
is $141,777 less than the annual charge ordered in the Com- 
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mission’s Order of January 5, 1949. Said reduction in 
revenues is required under Rate Schedule (A) to be made 
in the form of a credit to Baltimore Company without pro¬ 
vision for any offsetting credit to Penn Water for such 
taxes as may be payable by Penn Water on said amount of 
$141,777. If taxed at a Federal rate of 38%, Federal taxes 
alone would amount to over $53,000. Said reduction in rev¬ 
enues is not required by the Commission’s Order of Janu¬ 
ary 5, 1949, or in the findings and opinion issued in con¬ 
junction therewith. 

(ii) Rate Schedule (A) also requires as a 
credit to Baltimore Company a fuel cost adjustment, pur¬ 
suant to a formula therein set forth, for variations from 
the average cost of fuel per kilowatt hour in the year 1946 
at steam stations of Baltimore Company, to be applicable 
to the kilowatt hours sold to The Pennsylvania Railroad 
Company. The amount of said credit so required to be 
made by Penn Water is estimated at $51,400 for the eleven 
months period ended December 31, 1949; which facts Peti¬ 
tioners hereby offer to prove. No provision for such 
monthly fuel cost adjustment is made in the Commission’s 
Order of January 5, 1949 or in its findings and opinion 
issued in conjunction therewith. 

(iii) Rate Schedule (B) for Penn Water’s 
services to PP&L requires a fuel cost adjustment for 
variations from the average cost of fuel per kilowatt hour 
in the year 1946 at steam stations of Baltimore Company. 
For the eleven months period ended December 31, 1949, 
the increased cost to PP&L by reason of said fuel cost ad¬ 
justment is estimated at $109,500, an amount equal to which 
will be credited to Baltimore Company; and Petitioners 
hereby offer to prove such facts. Said fuel cost adjust¬ 
ment is not required by the Commission’s Order of January 
5, 1949 or its findings and opinion issued in conjunction 
therewith. 
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(iv) Rate Schedules (C) and (D) for Penn 
Water’s services to Philadelphia Company and Metropoli¬ 
tan Edison Company prescribe a formula, originated by the 
Commission for fuel cost adjustment. For the ^leven 
months period ended December 31,1949 the increased costs 
to Philadelphia Company and Metropolitan Edison [Com¬ 
pany by reason of said fuel cost adjustment are estirhated 
at $34,000 and $22,800, respectively, amounts equal to yhich 
will be credited to Baltimore Company; and Petitioners 
hereby offer to prove such facts. Said formula is not re¬ 
quired by the Commission’s Order of January 5,1949 or its 
findings and opinion issued in conjunction therewith. 

(c) The effect of the rate schedules prescribed by 
the said Order of October 27,1949 is to reduce Penn Water’s 
revenues below the amount required by the Commission’s 
Order of January 5,1949 and its findings and opinion issued 
in conjunction therewith, by (i) the amount of $141,77i7 re¬ 
quired to be credited annually to Baltimore Company as 
set forth in paragraph (b) (i) above, and (ii) an ampunt, 
estimated at $51,400 for the eleven months period evaded 
December 31,1949, to be credited to Baltimore Compa4y on 
account of the additional fuel cost adjustment required in 
the alleged cost of service to The Pennsylvania Railroad 
Company in Pennsylvania, as set forth in paragraph] (b) 
(ii) above. 

(d) The rate schedules prescribed by said Order 
of October 27, 1949, insofar as the amount of $141,777 re¬ 
quired to be credited to Baltimore Company is concerned, 
constitutes an adjustment or revision of the divisional 
agreement between Penn Water and Baltimore Company 
for division of Pennsylvania Railroad revenues, without 
authority or jurisdiction in the Commission under the fed¬ 
eral Power Act to regulate such divisions. 

(2) Finding No. (2) on the grounds as stated in para¬ 
graph I (5) above. 
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III—The Commission’s Order 

The Commission’s orders or requirements in its Order 
issued October 27, 1949, are erroneous in law and fact, are 
contrary to the evidence, and are unsupported by any sub¬ 
stantial evidence, unsupported by findings, and are unlaw¬ 
ful, erroneous, arbitrary, capricious, and unconstitutional, 
operate to deprive Petitioners of their property without due 
process of law, in violation of the Fifth Amendment to the 
Constitution of the United States and constitute and re¬ 
sult in an exercise of authority in excess of statutory juris¬ 
diction, authority or limitations; and Petitioners seek re¬ 
hearing on each and every one of said orders or require¬ 
ments as follows: 

(1) Paragraphs (A), (B) and (C) of the said Order 
on the grounds specifically set forth in this Application. 

(2) Paragraphs (B) and (C) of the said Order consti¬ 
tute an unlawful attempt to amend and revise the Commis¬ 
sion’s Order of January 5, 1949, as amended by the Com¬ 
mission’s Orders of January 31,1949 and February 28,1949, 
after the filing of Petitioners’ Petition for Review in the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit (No. 10,236) and after certification and filing 
with that Court of the transcript of the record upon which 
the order complained of was entered. The Commission was 
and is wholly without jurisdiction, power, or authority to 
amend or modify its Order of January 5, 1949, as amended, 
by reason of the provisions of Section 313 (b) of the Fed¬ 
eral Power Act, which vest exclusive jurisdiction in the 
Court under such circumstances. 

(3) The Commission’s order of October 27, 1949 is 
further illegal, null and void by reason of the fact that the 
specified fuel cost adjustments and annual credit of $141,777 
were ordered by the Commission without notice to Peti¬ 
tioners or the Pennsylvania customers and without afford¬ 
ing Petitioners or the Pennsylvania customers any oppor- 
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trinity to be heard thereon or of presenting evidence with 
respect thereto in violation of Sections 20 and 206 (to the 
extent, if any that snch section may be applicable to Penn 
Water) of the Federal Power Act, Sections 4 and 5 of the 
Administrative Procedure Act and the Fifth Amendment 
to the Constitution. 

(4) Paragraph (B) of said Order of October 27,1949 is 
unlawful in that it constitutes an attempt to prescribe a 
rate reduction in excess of that prescribed by the Coinmis¬ 
sion y s Order of January 5, 1949, effective retroactively to 
February 1, 1949, without authority under the Federal 
Power Act. 

Wherefore, Petitioners respectfully pray that the 
Commission grant a rehearing in respect of its OrOer of 
October 27,1949 and accompanying opinion and findings to 
the end that it forthwith enter an Order abrogating and 
annulling its said opinion and findings and Order in en¬ 
tirety. 

Respectfully submitted, 

Randall J. LeBoeuf, Jr., i 
Lauman Martin, ! 

Craigh Leonard, 

F. G. Await, ! 

Raymond Sparks, 

Daryal A. Myse, i 

Preston C. King, Jr. J 

Counsel for Petitioners 

Dated at Washington, D. C. i 

November 25,1949. ! 
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District op Columbia, ss: 

The undersigned, being first duly sworn, states that he 
is counsel for the applicants in the foregoing application; 
that he has read said application and knows the contents 
thereof; and that all of the statements contained therein 
are true and correct to the best of his knowledge, infor¬ 
mation or belief. 

Raymond Sparks 

Sworn to and subscribed before me, a notary public, in 
and for said District of Columbia, this 25th day of Novem¬ 
ber, 1949. 

Flora A. Myers 

Notary Public 

(Seal) 

My commission expires October 14, 1953 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the fore¬ 
going document upon all parties of record in this proceed¬ 
ing by mailing a copy thereof properly addressed to: j 

Howard E. Wahrenbrock, Assistant General Counsel, 
and Reuben Goldberg, Attorney, 

Federal Power Commission, 

Hurley Wright Building 

Washington 25, D. C. j 

Charles D. Harris, General Counsel 

The Public Service Commission of Maryland j 
Munsey Building 
Baltimore, Maryland 

Charles E. Thomas, Counsel, and Arthur J. Di^kin, 
Attorney, 

Pennsylvania Public Utility Commission 
Harrisburg, Pennsylvania 

G. Kenneth Reiblich, Counsel for 

Consolidated Gas Electric Light and Power 
Company of Baltimore, j 

Baltimore, Maryland. 

Dated at Washington, D. C., this 25th day of November, 
1949. | 

Raymond Sparks 


i 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Bnchanan and Claude L. Draper. 


December 14, 1949 


In the Matter of 1 Docket No. 

Pennsylvania Water & Power Company J IT-5915 

ORDER DENYING APPLICATION FOR REHEARING 
OF ORDER ISSUED OCTOBER 27, 1949 

On November 25, 1949, Pennsylvania Water & Power 
Company and Susquehanna Transmission Company of 
Maryland (hereinafter referred to as “Respondents”), 
filed an application for rehearing of the Commission’s order 
issued October 27, 1949. That order rejected rate sched¬ 
ules proffered by Respondents on May 31, 1949, and pre¬ 
scribed rate schedules, which we found would effectuate 
the requirements of the Commission’s order issued January 
5, 1949, doing so subject to the terms and conditions of the 
stay order issued April 29,1949, by the United States Court 
of Appeals for the District of Columbia Circuit. 1 

We have carefully reviewed Respondents’ specifica¬ 
tions of error of fact and of law and find nothing which 
warrants the granting of rehearing of the order issued Oc¬ 
tober 27. We may, however, briefly notice several of the 
specifications of error. 

Respondents allege that the rate schedules prescribed 
by our October 27 order effect reductions different from 

1. This stay was issued in connection with the Petition for Review of the 
January 5 order filed by Respondents on April 22, 1949, in Pennsylvania Water 
& Power Company, et al. v. FPC, No. 10,236. 
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those contemplated by our January 5 order. This, it is 
alleged by Respondents, is accomplished by the inclusion 
in the rate schedule prescribed for service to Consolidated 
Gas Electric Light and Power Company of Baltimore 
(“Baltimore Company”) of a credit of $141,777 t<^ Bal¬ 
timore Company, which, it is asserted, was not required by 
our Jannary 5 order, and by the inclusion in the rate Sched¬ 
ules of fuel cost adjustment clauses, whereas, it is assorted, 
the January 5 order contains no requirement therefor' Re¬ 
spondents allege that the Commission has thereby jnodi- 
fied its January 5 order without authority since exclusive 
jurisdiction to affirm, modify or set aside the January 5 
order vested in the Court of Appeals on June 2,1949, jwhen 
we filed with that Court the transcript of the record <j>f the 
proceedings upon which the January 5 order was based 
(Section 313 (b), Federal Power Act). 2 Of course, ilt was 
not and is not our intention to modify the January 5 Order 
in prescribing rate schedules. 

The requirement, in the schedules prescribed by our 
order of October 27, 1949, that Penn Water credit to Bal¬ 
timore Company the amount of $141,777 annually is ifeces- 
sary to effectuate our order of January 5, 1949, according 
to the terms of the January 5 order and the terms o|f our 
Opinion No. 173 which was incorporated as a part that 
order. 

I 

As that opinion made plain, an error in the division be¬ 
tween Penn Water and Baltimore Company of revenues 
received from the Pennsylvania Railroad, which previously 
had been of no importance, became important witlj our 
order of January 5, and required correction in the new 
rate schedules, in order to prevent evasion of the rate re- 

2. On November 18, 1949, Respondents filed a motion in the Court lo stay 
the order issued October 27, on the ground that it modified the order of 
January 5 in violation of Section 313(b) of the Federal Power Act for the 
reasons stated above. On November 25, 1949, we filed objections to that motion 
and, on November 29, 1949, Respondents filed a reply to our objections. [There¬ 
after, on November 30, Respondents applied for oral hearing on their motion 
and, on December 1, 1949, we filed an answer to the motion for oral argjument. 
The Court has yet taken no action on either motion. 
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duction we had prescribed. Under the arrangements pre¬ 
vailing prior to onr order of January 5, Baltimore Com¬ 
pany was entitled, in the computation of the payment to 
be made by it to Penn Water, to a credit for all other reve¬ 
nues received by Penn Water, including those for service 
to the Pennsylvania Railroad in Pennsylvania. That is to 
say, Baltimore Company paid to Penn Water whatever 
residual amount was necessary to bring Penn Water’s total 
revenues up to the figure necessary to provide Penn Water 
with a contractually formulated total cost of service for all 
its operations. But, we found, Penn Water had been treat¬ 
ing as revenue to it from the Railroad an amount which 
was excessive by $141,777. This excess was the amount paid 
by the Railroad for certain special facilities, the costs of 
which were borne by Baltimore Company and which we 
specifically held should be treated as revenue to Baltimore 
Company. The companies’ assignment of this revenue to 
Penn Water had been the result of an improper division 
between Penn Water and Baltimore Company of the lump 
sum payments received from the Railroad for service ren¬ 
dered to it by Penn Water in Pennsylvania and by Balti¬ 
more Company in Maryland. This error in the division 
was, however, immaterial to the companies because of the 
fact we have referred to, that Baltimore Company only paid 
Penn Water for energy the residual amount necessary to 
bring its total revenues to the predetermined level. Thus 
the excess revenues mistakenly assigned to Penn Water 
were merely an additional amount deducted in determining 
the residual amount paid by Baltimore Company, and Bal¬ 
timore Company’s loss of $141,777 revenue from the Rail¬ 
road was off-set by a $141,777 reduction in cost to it of its 
energy and power from Penn Water. 

However, when we confined our inquiry to the rates 
Penn Water charges its resale customers, we could not con¬ 
sistently require that, in computing the charge to Balti¬ 
more Company, a credit be given that Company for all of 
Penn Water’s revenues from the Railroad, because to do 
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so would deprive Penn Water of its excess revenues tmder 
the rates it charged the Railroad. We then were faced 
with the necessity of leaving in Penn Water’s hands the 
amount by which the charge to the Railroad exceeded the 
cost of serving it, and had to determine the proper amount 
of that excess to be left untouched. Accordingly in our 
order of January 5 (mimeographed opinion, p. 142), we 
made “an adjustment of revenues received for special fa¬ 
cilities from Pennsylvania Railroad, in the amount of 
$141,777 * * * by adding the amount to revenues from Bal¬ 
timore Company and deducting it from revenues from the 
Pennsylvania Railroad.” As a result of this adjustment 
the excess revenues from the Railroad were found to be 
$222,475, and the excess revenues from Baltimore Company, 
$1,733,318 {ibid., pp. 139, 142, 166), and we stated {ibid., p. 
167) that in “computing the power bill to Baltimore Com¬ 
pany * * • there shall be deducted • • • electric revenues 
received from others, • • # except the excess revenues, 
calculated at $222,475 for the year 1946, and income taxes 
associated therewith, from Pennsylvania Railroad.” By 
thus excluding the $141,777 in computing Penn Water ts ex¬ 
cess revenues derived from the Railroad, we made it un¬ 
mistakably clear that the $141,777 was not to be retained 
by Penn Water. Hence the provisions of our order of Oc¬ 
tober 27, in prescribing schedules which prevent jPenn 
Water from retaining that $141,777, did no more than effec¬ 
tuate the requirements of the January 5 order. 

That our order of January 5 was plainly understood 
as requiring this result is manifest from Respondents * peti¬ 
tion for court review of our January 5 order, for they fhere 
assign as one of the objections to that order that w^ had 
improperly made the division of revenues between Balti¬ 
more Company and Respondents for service to the Railroad 
which involves the $141,777 adjustment; also from Respond¬ 
ents ’ designation of Exhibit 433 for printing on that review, 
that exhibit relating solely to the nature and propriety of 
the $141,777 adjustment. | 
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As to the inclusion of fuel cost adjustment clauses, if 
by their specifications of error Respondents mean to say 
that the January 5 order does not, in so many words, spell 
out the details of the rate schedules required to be filed in 
the first instance by Respondents, of course, that is the 
case. The order of January 5 did not undertake to spell 
out the details of the rate schedules. If it had, there would 
have been no need to afford Respondents an opportunity in 
the first instance to file the schedules. The design of rate 
schedules to effectuate the general level of revenues pre¬ 
scribed is a separate step of the rate making process which 
permits some latitude as to details, provided the resulting 
rate schedules effectuate the reduction in rate level on a 
just, reasonable, nondiscriminatory and not unduly prefer¬ 
ential basis. Examples of such latitude are found in the 
provisions with respect to charges for Rkvah and for dif¬ 
ferentiation in charges for different categories of power 
supplied Metropolitan Edison Company, which Penn Water 
proposed in the rate schedules it filed and which we adopted 
in those we prescribed. Similarly, in prescribing a fuel cost 
adjustment clause formula we took as a basis for measuring 
changes in costs of fuel the average cost of fuel for the 
year 1946, and required an adjustment to reflect the amount 
by which average fuel cost in the billing month varied from 
the average for the year 1946. 

Penn Water omitted from the schedules it filed fuel 
cost adjustment clauses which had existed in some of its 
prior rate schedules. Penn Water’s proposals in this re¬ 
gard were rejected because they resulted in rate schedules 
which would be discriminatory and unduly preferential, as 
fully explained in the October 27 order. To eliminate dis¬ 
crimination and unfairness in effectuating the requirements 
of the January 5 order we included in the schedules we 
prescribed fuel cost adjustment clauses which would provide 
rates and charges on a nondiscriminatory and nonpreferen- 
tial basis. Respondents have not alleged that the effect of 
the fuel cost adjustment clause would be to reduce the re- 




Exhibit E to Petition for Review 


99 
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turn on investment, after operating expenses, below the 
5^4% which we prescribed for their business subject t^o our 
jurisdiction. 

The Commission, therefore, orders: 

The application for rehearing of the order issued Oc¬ 
tober 27, 1949, be and the same is hereby denied. 

By the Commission. 

(s) Leon M. Fuquay 
Leon M. Fuquay 

Secretary. 


Date of Issuance: December 15,1949. 


L 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


OPINION NO. 173 


In the Matter of 1 Docket No. 

Pennsylvania Water & Power Company J IT-5915 


Notice 

Please note that the last sentence of the last paragraph 
on page 140 of Opinion No. 173 should read as follows: 

“It is proper in this proceeding-etc.” 

Due to difficulty in reproducing page 140 the words 
“It is” became illegible in some of the copies printed. 

(s) Leon M. Fuqtjay 
L eon M. Fuquay 

Secretary. 
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COUNTERSTATEMENT OF QUESTIONS 

PRESENTED 


In the opinion of Respondent, the questions are: 

1. Is Penn Water, as a licensee under Part I of the Federal 
Power Act, exempt from rate regulation under Part II thereof, 
although it comes within the definition of a “public utility” 
to which the rate regulatory provisions of that Part apply. 

2. Is there substantial evidence supporting the Commis¬ 
sion’s finding that “the states concerned are unable to agree”, 
subjecting Penn Water’s rates to regulation under Part I. 

3. Are Penn Water’s sales to Pennsylvania utilities “in 
interstate commerce” so as to be subject to regulation under 
the Act. 

4. Did the Commission properly exclude $2,009,090 from 
the rate base as not representing property used and useful. 

5. Did the Commission properly use a net investment rate 
base in fixing rates under Part I. 

6. Was a 5 1 / 4% rate of return applied to a net investment 
rate base reasonable. 

7. Is there substantial evidence to support the Commission’s 
findings 

a. Excluding nonrecurring and nonoperating expenses, 

b. Allocating costs of service to Consolidated Gas Elec¬ 
tric Light and Power Company of Baltimore. 

8. Were the rate schedules effectuating the ordered reduc¬ 
tion prescribed without adequate notice, hearing or supporting 
evidence. 
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®ntte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10236 

Pennsylvania Water & Power Company and Susquehanna 
Transmission Company of Maryland, petitioners 


Federal Power Commission, respondent 


No. 10239 

Pennsylvania Public Utility Commission, petitioner 


Federal Power Commission, respondent 


No. 10531 

Pennsylvania Water & Power Company and Susquehanna 
Transmission Company of Maryland, petitioners 


Federal Power Commission, respondent 


ON PETITIONS FOR REVIEW OF ORDERS OF THE FEDERAL 

POWER COMMISSION 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 



COUNTERSTATEMENT OF THE CASE| 

These are consolidated proceedings under Section 3i3 (b) 
of the Federal Power Act, 1 on petitions of Pennsylvania Water 
& Power Company (“Penn Water”) and Susquehanna Trans¬ 
mission Company of Maryland (“Susquehanna”) in Nosl 10236 
(Pets.App. 1-30) 2 and 10531 (Pets.Supp.App. 1-10) ajid the 
Pennsylvania Public Utility Commission (“Pennsylvania Com¬ 
mission”) in No. 10239 to review orders of the Federal |Power 
Commission (“Commission”) issued January 5 and Octo|>er 27, 
1949, requiring a reduction in Penn Water’s 3 interstate ^lectric 
wholesale rates of approximately $2,000,000 per year ar[d pre¬ 
scribing rate schedules effectuating the reduction (Pet|s.App. 
39-191; Pets.Supp.App. 46-71). 

On August 14,1944, the Commission received a joint petition 
from the Mayor and City Council of Baltimore, Maryland, and 
others, requesting it to determine “the just and reasonable 
wholesale rates charged for electric energy which is sold 

1 Pamphlet copies of the Federal Power Act (49 Stat. S38, 16 U. S. C. 791a, 
ct seq.), and of the Natural Gas Act (52 Stat. 821, 15 U. S. C. 717, et seq.) 
which are referred to in the argument and in many of the cases cited, are 
being lodged with the Clerk for the convenience of the Court, in lieu of 
printing portions thereof as an appendix to this brief. 

*The record as certified by the Commission (cited by volume a:id page 
herein “— Tr. —”) has been printed in part in the Appendix to Petitioners’ 
Brief in No. 10236 (cited herein “Pets.App. —’’), in the Supplemental Ap¬ 
pendix to Petitioners’ Brief (cited herein “Pets.Supp.App. —’’) an(|l in the 
Joint Appendix (cited herein by volume and page “— J.App. —”). j 

’Reference is here made only to Penn Water because it alone makes the 
sales of electric energy and has rates therefor. Susquehanna, organized in 
1910 as a wholly-owned subsidiary of Penn Water because of doubts [regard¬ 
ing Penn Water’s right to own and operate transmission facilities in Mary¬ 
land (1 J.App. 47; 9 J.App. 3465), makes no sales of electric energy;! has no 
rates; and makes no charge for its transmission operations since ajl of its 
expenses are paid by Penn Water (Pets.App. 40, n. 2; 1 J.App. 50; 9 J.App. 
3465). Susquehanna’s sole function is the transmission of power ana energy 
delivered to it by Penn Water or Penn Water’s customers under arrange¬ 
ments made by Penn Water to which Susquehanna is not a party (ij J.App. 
50). Accordingly, in this brief the reference will be at times to Penii Water 
alone and at times to Petitioners, meaning Penn Water and Susquehanna, 
as appropriate. 
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COUNTERSTATEMENT OF THE CASE 

I 

These are consolidated proceedings under Section 313 (b) 
of the Federal Power Act, 1 on petitions of Pennsylvania Water 
<fc Power Company (“Penn Water”) and Susquehanna Trans¬ 
mission Company of Maryland (“Susquehanna”) in Noi. 10236 
(Pets.App. 1-30) 2 and 10531 (Pets.Supp.App. 1-10) tod the 
Pennsylvania Public Utility Commission (“Pennsylvania Com¬ 
mission”) in No. 10239 to review orders of the Federal Power 
Commission (“Commission”) issued January 5 and October 27, 
1949, requiring a reduction in Penn Water’s 3 * 5 interstate Electric 
wholesale rates of approximately $2,000,000 per year ajid pre¬ 
scribing rate schedules effectuating the reduction (Pejts.App. 
39-191; Pets.Supp.App. 46-71). | 

On August 14,1944, the Commission received a joint petition 
from the Mayor and City Council of Baltimore, Maryland, and 
others, requesting it to determine “the just and reasonable 
wholesale rates charged for electric energy which js sold 

1 Pamphlet copies of the Federal Power Act (49 Stat. S38,16 U. S. C. 791a, 

et seq.), and of the Natural Gas Act (52 Stat. 821, 15 U. S. C. 717, et «cq.) 

which are referred to in the argument and in many of the cases dited, are 
being lodged with the Clerk for the convenience of the Court, ir lieu of 
printing portions thereof as an appendix to this brief. 

: The record as certified by the Commission (cited by volume a|nd page 
herein “— Tr. —”) has been printed in part in the Appendix to Petitioners’ 
Brief in No. 10236 (cited herein “Pets.App. —”), in the Supplemental Ap¬ 
pendix to Petitioners’ Brief (cited herein “Pets.Supp.App. —”) and in the 
Joint Appendix (cited herein by volume and page “— J.App. —”). 

5 Reference is here made only to Penn Water because it alone rnhkes the 
sales of electric energy and has rates therefor. Susquehanna, organized in 
1910 as a wholly-owned subsidiary of Penn Water because of doubts regard¬ 
ing Penn Water’s right to own and operate transmission facilities i,n Mary¬ 
land (1 J.App. 47; 9 J.App. 3465), makes no sales of electric energy]; has no 
rates; and makes no charge for its transmission operations since t.ll of its 
expenses are paid by Penn Water (Pets.App. 40, n. 2; 1 J.App. 50; 9 J.App. 
3465). Susquehanna’s sole function is the transmission of power and energy 
delivered to it by Penn Water or Penn Water’s customers under arrange¬ 
ments made by Penn Water to which Susquehanna is not a party (1 J.App. 
50). Accordingly, in this brief the reference will be at times to Penn Water 
alone and at times to Petitioners, meaning Penn Water and Susquehanna, 
as appropriate. ] 
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* # * in interstate commerce” to Consolidated Gas Electric 
Light and Power Company of Baltimore (“Baltimore Com¬ 
pany”) by Safe Harbor Water Power Corporation 4 and Penn 

Water (15 J.App. 4731-4733). On August 31,1944, the Com¬ 
mission received a similar petition from the Maryland Public 
Service Commission (15 J.App. 4623). 5 

On September 1, 1944, the Commission initiated an investi¬ 
gation of Penn Water’s rates and on October 3, 1944, enlarged 
the investigation to include Susquehanna (Pets.App. 31-37).® 
After a field examination of the properties of Penn Water and 
Susquehanna, and of its books and records, the Commission, by 
order entered November 9, 1945, fixed a date for public hear¬ 
ing (1 J.App. 2). 

Hearings in which Pennsylvania and Maryland Commissions 
and Baltimore Company actively participated as intervenors, 
began April 15, 1946 and concluded July 16, 1947 (1 J.App. 4; 
55 Tr. 21276-21279). Following submission of briefs, the 
Commission, on January 5, 1949, issued Opinion No. 173 and 
order here under review (Pets.App. 39-191). 

After finding the States “unable to agree” on the regulation of 
Penn Water’s 'rates, the Commission asserted jurisdiction to 
regulate Penn Water under Section 20 of Part I which relates, 

4 Safe Harbor, a Pennsylvania corporation, owns and operates a large 
hydroelectric project, consisting of a dam, powerhouse and transmission 
facilities, located on the Susquehanna River near Lancaster, Pennsylvania, 
under a 50-year license issued in 1930 by the Commission. Baltimore Com¬ 
pany owns all of Safe Harbor’s non-voting capital stock and 50% of its 
voting capital stock. The remaining 50% is owned by Penn Water. (Pets. 
App. 3). 

8 The importance of the interstate rates to Baltimore Company’s retail 
rates to consumers, which were at the time under investigation by the 
Maryland Commission, is referred to by that commission in its opinions in 
its investigation. Re Consolidated Oas Electric Light and Power Company 
of Baltimore, 61 P. U. R. (N. S.) 102-103; id., 67 P. U. R. (N. S.) 144, 

149-150. 

* Simultaneously, the Commisison initiated a separate investigation of 
Safe Harbor’s rates and entered upon a hearing to determine their reason¬ 
ableness. On November 4, 1946, after extensive hearings, the Commission 
issued an order directing Safe Harbor to reduce its rates by $627,551 based 
on 1943 operations. Upon review, the United States Court of Appeals for 
the Third Circuit affirmed the Commission’s order ( Safe Harbor Water 
Power Corp. v. F. P. C., 179 F. 2d 179) and certiorari was denied (339 U. S. 
957). 
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inter alia, to rates of licensees whose power enters interstate 
commerce (Pets.App. 58). The Commission also asserted ju¬ 
risdiction under Section 206 (a) of Part II on the ground 
that the sales are sales for resale in interstate commerce, and 
Penn Water is a “public utility” within the meaning of, that 
Part, since it owns and operates facilities for the transmission 
and sale at wholesale of electric energy in interstate commerce 
(Pets.App. 49-56). With respect to Penn Water’s sales for 
resale to Metropolitan Edison Company (ME), Pennsylvania 
Power & Light Company (PP&L), Philadelphia Electric Com¬ 
pany (PE) and Baltimore Company, the Commission, after 
reviewing the operations of the pool, of which Penn Water is 
a part, held that the sales of electric energy to these customers 
are “in interstate commerce” and as such subject to the Com¬ 
mission’s jurisdiction (Pets.App. 51-56). The Commipsion 
further found that Penn Water’s status as a licensee under Part 
I does not exempt it from regulation under Part II (Pets.App. 
59). 

For the purpose of determining just and reasonable ratps the 
Commission found the proper rate base to be $24,774,712, con¬ 
sisting of gross investment of $33,126,585, plus working capital 
of $650,000 less accrued depreciation of $9,001,873 (Pets.App. 
186). On the rate base of $24,774,712, the Commission allowed 
a rate of return of 5*4% (or a return of $1,300,672), whiph it 
found to be a “fair and reasonable annual rate of return” 
(Pets.App. 186). Based on these findings, the Commission 
further found that Penn Water’s net operating income exceeded 
a fair return by $1,954,261 and on “the basis of a reasonable and 
proper allocation of the cost of service rendered by Penn Witer” 
to its customers, ordered Penn Water to file rate schedulep set¬ 
ting forth charges which would effect a reduction amounting, 
on the basis of 1946 operations, to $114,311 for PE, $2^,094 
for ME, $80,538 for PP&L, and setting forth a formula for 
determining charges to Baltimore Company which would itiake 
Penn Water’s total net operating income for the sales to PE, 
ME, PP&L and Baltimore Company equal the cost of set-vice 
(including return) to those companies in conformity with the 
Commission’s method of determining that cost (on the basis of 
1946 operations such a formula would have reduced Baltiiinore 
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Company’s payments $1,733,318 (Pets.App. 174-176, 186- 
190)). j 

By order issued February 28, 1949, the Commission denied 
application for rehearing but stayed the effective date of the 
rate reduction until the time for filing a petition for judicial j 

review had expired on condition that the difference between the 
existing rates and those required under the Commission’s 
order be separately accounted for and retained by Petitioners 
in a segregated reserve (Pets.App. 369-388). The Commis¬ 
sion denied a second petition for rehearing by order issued 
March 17, 1949 (Pets.App. 414). Thereupon, Petitioners 
sought review of the Commission’s order in this Court and, 
pending such review, a stay of the Commission’s order of Jan¬ 
uary 5,1949. On April 25,1949, the Pennsylvania Commission 
filed its petition to review the order of January 5. 

On April 29,1949, this Court granted Petitioners’ motion for 3 

stay of the January 5 order but only in so far as it ordered that 
the new rate schedules to be filed should take effect February 
1,1949. The Court refused to stay the requirements of the Jan¬ 
uary 5 order requiring Petitioners to file rate schedules effectu¬ 
ating the reductions referred to above. The Court also left un¬ 
stayed paragraph “E” of the order of January 5, whereby the 
Commission had expressly reserved the right to reject the sched¬ 
ules and, in lieu thereof, to prescribe appropriate schedules by 
its own further order. In staying the effective date of the re¬ 
quired schedules, this Court imposed conditions for setting up 
in a special reserve the amount of the ordered reductions in 
rates, pending final decision. 

Subsequently, Petitioners filed schedules in purported com¬ 
pliance with the January 5 order (Pets.Supp.App. 27-^15). The 
Commission, by order issued October 27, 1949, rejected those 
schedules after finding that they did not comply with the order 
of January 5 and prescribed schedules which the Commission 
found w’ould effectuate the requirements of the latter order 
{id., 46-71). The Commission provided in the order of Octo¬ 
ber 27 that the schedules it had prescribed should be effective 
February 1, 1949, subject to stay by the order issued by this 
Court April 29, 1949. 
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After denial of Petitioners’ application for rehearing of the 
order issued October 27, 1949, Petitioners filed a petition for 
review of the October 27 order on February 8, 1950 (id., jl-10). 

By order of this Court dated February 20,1950, the petitions 
for review in all three cases (Nos. 10236,10239 and 10531) were 
consolidated for purposes of filing briefs and oral argument. 

SUMMARY OF ARGUMENT j 

I j 

A. Petitioners’ contention that, as a licensee under Part I 
of the Federal Power Act, Penn Water is impliedly exempted 
from regulation as a “public utility” 7 under Part II is con¬ 
trary to the only relevant legislative history, is unsupported 
by the dicta in Alabama Power Co. v. F. P. C. (75 U. Si. App. 
D. C. 315, 328, 128 F. 2d 280, 293) and Niagara Falls Power 
Co. v. F. P. C. (137 F. 2d 787 (C. A. 2)), on which Petitioners 
rely, and is in conflict with the only inferences which prjoperly 
may be drawn from the draftsmanship of the Act, as \pell as 
contrary to the decision of the Third Circuit in Safe if arbor 
Water Power Corp. v. F. P. C. (179 F. 2d 179, cert, denied, 339 
U. S. 957). 

It is unnecessary for this Court to pass on Petitioners^ argu¬ 
ment that there might arise a conflict between state rate regu¬ 
lation under Part I and Commission rate regulation under 
Part II, because there is no possibility of such a conflict in this 
case inasmuch as the inability of the States concerned (Mary¬ 
land and Pennsylvania) to agree, means that the statutory 
prerequisite to state regulation is not satisfied. The CoPimis- 
sion’s finding of such inability to agree is fully supported by 
substantial evidence referred to in the Commission’s opinion 
that the States were unable to agree before the initiation of 
the Commission’s proceeding. This is overlooked by the) Peti¬ 
tioners, although the evidence referred to is the same as Jin the 
Safe Harbor case, supra, where the Third Circuit held it suf¬ 
ficient to support a similar finding. In addition, other evidence 

7 A “public utility” is defined as a person owning or operating facilities 
for the transmission or sale of electric energy in interstate commerce with 
certain exceptions. Section 201. 
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of irreconcilability of the States in the course of their interven¬ 
tion in the proceedings before the Commission provided fur¬ 
ther support for the finding. 

Petitioners’ effort to spell out a conflict between the stand¬ 
ards for fixing rates in Parts I and II warranting implied ex¬ 
emption of licensees from Part II is based on a patent mis¬ 
reading of Part I as providing that licensees thereunder are 
entitled to rates fixed by a formula providing “especially gen¬ 
erous rates”. But the provision relied on (last paragraph of 
Section 20) merely provides that licensee’s rates shall not be 
claimed or fixed in excess of that determined by the prescribed 
standard. This patent misreading w’as argued for by peti¬ 
tioners in the Safe Harbor case and rejected by that Court 
(179 F. 2d at p. 187), and Petitioners here point to no error 
in that Court’s reasoning. 

Furthermore, Petitioners’ claim of such conflict depends 
upon a further misreading of the definition in Part I of “net 
investment” as requiring that a peculiar formula be applied 
in determining licensees’ rates. For Petitioners argue that a 
gross investment rate base must be used under Part I unless 
earnings have been excessive in past years, saying that the ac¬ 
crued depreciation may be deducted only insofar as provision 
has been made therefor in the depreciation reserve by annual 
accruals to the reserve, and only to the extent the accruals were 
matched by profits in excess of a fair return, after all operat¬ 
ing expenses (including depreciation) have been defrayed. 
Such a misreading requires unwarranted interpolations in the 
text of the definition. The legislative history of the Act shows 
plainly the intention that licensees shall be allowed to recover 
their investment and in the meantime to earn a fair return on 
it, but not to recover it and earn on it after it has been re¬ 
covered, as Petitioners’ claim would have it. Furthermore, 
Petitioners’ claim is contrary to a consistent course of adminis¬ 
trative construction since 1920, which was confirmed when 
Congress amended Section 10 (d) in 1935. 

Even if it were necessary in this case to pass on the claimed 
jurisdictional conflict it should be resolved by giving Section 
20 of Part I the reasonable interpretation suggested by the 
Commission to avoid the conflict, instead of implying an ex- 
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emption of licensees. That interpretation is that Section 20 was 
intended only to confirm to the states such jurisdiction over 
licensees’ rates as they might exercise over any other company's 
rates, hence to leave outside their power the regulation of sales 
at wholesale in interstate commerce, in accordance with the 
subsequent decision in Publ. Util. Comm. v. Attleboro Co. (273 
U. S. 83). 

If such a reconciling interpretation be rejected, repeal of 
Section 20 by the subsequently enacted Part II to the extlent of 
their repugnancy should be implied, in preference to an iijiplied 
exemption of all licensees who would otherwise be “public 
utilities” from the salutary regulation provided in Part II. 

Petitioners’ remaining argument for implied exemption from 
Part II, that such exemption is necessary to preserve licensees’ 
unique contractual right to “especially generous” rates, a[ right 
which under Section 28 of the Act is immune from alteration by 
amendment of the statute, does not avail Penn Water because 
that company does not hold a license issued before the enact¬ 
ment of Part II in 1935. In any event there is no foundation 
for the claim of right to “especially generous” rates. | 

B. Petitioners’ objection to Commission jurisdiction over 
the rates charged the Pennsylvania utilities under Part II ig¬ 
nores the Commission’s finding that the entire output of the 
integrated interstate system of which Penn Water is part, 
insofar as sold for resale, is sold in interstate commerce. The 
Commission points out how the operation of the hydro plants 
in one state with steam plants in another utilizes the combined 
facilities as an interstate unit to carry a combined utility load 
which exceeds the aggregate capacities of the independent 
plants, and to do so at a lower production cost than independent 
operation could achieve. As shown later in the brief the Record 
supports the Commission’s finding that Penn Water do^s not 
have sufficient capacity available to it from Pennsylvania 
generators at critical periods to meet the combined utility load 
it has actually undertaken to supply. In all other respects the 
Commission’s findings on this subject are unchallenged. Thus 
the interstate character of the sales Penn Water makes is not 
fully reflected by the ratios of Pennsylvania-produced energy 
to Maryland-produced energy in the sales made. Without the 
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integration of operation with Maryland plants, those sales 
could not be made, nor could sales be made at the low cost of 
production actually achieved. Thus the output and the sales 
thereof are uniquely interstate in character. 

Under the Commission’s order the total available reduction 
in Penn Water’s rates is allocated, 81,733,318 to Maryland and 
$220,943 to Pennsylvania. The Pennsylvania Commission 
wants $826,000 for Pennsylvania and has attempted to procure 
it by a rate order it has issued. The Maryland Commission 
thinks Maryland should have the entire reduction, including 
the $220,943 allocated to Pennsylvania, but nevertheless sup¬ 
ports the Commission’s order. Such a conflict of state interests 
sought to be unilaterally “regulated” by one of the states is 
precisely the kind of conflict which it was the purpose of the 
commerce clause to prevent, as made plain by Publ. Util. 
Comm. v. Attleboro Co. (273 U. S. 83), and is squarely within 
the intended scope of the Federal Powder Act, as the Commis¬ 
sion concluded. 

The Commission’s decision is fully supported by the deci¬ 
sions of the Third Circuit in the two Safe Harbor cases ( Safe 
Harbor Water Power Corp. v. F. P. C. y 124 F. 2d 800, 802-803, 
807; Safe Harbor Water Power Corp. v. F. P. C., 179 F. 2d 179, 
185, cert, denied 339 U. S. 957); by the closely analogous 
Kentucky Natural Gas Corp. v. P. S. C. (28 F. Supp. 509 (D. C. 
E. D. Ky.), aff’d, 119 F. 2d 417 (C. A. 6)); and by Missouri v. 
Kansas Gas Co. (265 U. S. 298). Lone Star Gas Co. v. Texas 
(304 U. S. 224) on which the Pennsylvania Commission relies, 
is not opposed. 

Petitioners’ argument that the sales within Pennsylvania are 
not made “in interstate commerce”, but after interstate com¬ 
merce has ceased and intrastate commerce in the energy has 
commenced, is disposed of by numerous cases. Jersey Central 
P. & L. Co. v. F. P. C., 319 U. S. 61, 69; Pub. Util. Comm. v. 
Attleboro Co., 273 U. S. 83; F. P. C. v. Hope Natural Gas Co., 
320 U. S. 591, 594; F. P. C. v. East Ohio Gas Co., 338 U. S. 464; 
Illinois Gas Co. v. Public Service Co., 314 U. S. 498; Colorado- 
Wyoming Gas Co. v. F. P. C., 324 U. S. 626, 630-631; Hartford 
Electric Light Co. v. F. P. C., 131 F. 2d 953, 958, cert, denied, 
319 U. S. 741. So also its further argument that Penn Water 
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processes and commingles the Maryland-produced energy, 
thus terminating the interstate part of its journey, Inter- 
state Natural Gas Co. v. F. P. C., 331 U. S. 682, 689; Hartford 
Electric Light Co. v. F. P. C., 131F. 2d 953, 960; and cases cited 
in each. 

II 

A. In determining the gross investment represented by peti¬ 
tioners’ plant used and useful, the Commission excluded an 
aggregate of over $2,000,000 claimed by Petitioners. The ex¬ 
clusions may be considered, in nine groups as follows. 

1. Flashboard Development and Roller Dam Investigation 
Expense. —The effect of Petitioners’ objections is to ask this 
Court to reweigh the evidence. We point out that Petition¬ 
ers do not inpugn the substantial evidence supporting the (pom- 
mission’s findings. Nevertheless, we undertake to explain the 
problem involved and the significance of the evidence in the 


record so as to permit an independent appraisal of the evi¬ 
dence. We show that the Commission excluded these amounts 
as representing, in part, experimental work on devices iiever 
adopted or incorporated into plant used and useful in the 
rendition of electric service; and in remaining part operating 
expenses, not capital items. Hence, that the Commission’s 
findings should be sustained. ! 

2. Losses Due to Cessation of Construction. —Penn Water’s 
hydroelectric plant was originally developed by the MtjCall 
Ferry Power Company. Due to a substantial change in 
design at the outset of construction, the funds originally raised 
were early perceived to be insufficient to complete the project. 
Nevertheless additional funds were not raised until afte(* all 
available funds had been exhausted and at that time financial 
conditions proved adverse, due to the panic of 1907. During 
the 22-month period in which construction work was “prac¬ 
tically stopped”, losses were sustained which the Commission 
refused to allow as part of the cost of constructing the p^ant. 
These included interest on funds already expended; cenjient 
spoilage; a petty cash shortage; costs of protecting the partly 
completed construction against losses during the shut dofwn; 
administrative and other overhead expenses not related to any 
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actual construction; and engineering fees and salaries paid 
because of contractual obligations to do so regardless of the 
shut down. 

We examine the evidence of stoppage of work supporting 
the Commission’s finding. We point out that Petitioners err 
in relying on this Court’s decision in Puget Sound P. & L. Co. 
v. F. P. C. (78 U. S. App. D. C. 143, 137 F. 2d 701) as holding 
that consumers must compensate a licensee for such losses 
due to its inability to make a timely investment. We discuss 
the evidence of lack of diligence in financing. Finally we dis¬ 
cuss the evidence as to the specific nature of each of the losses. 
As a result it clearly appears that the Commission’s findings 
of fact are abundantly supported, and that it has reached 
proper conclusions in excluding all of the cessation losses from 
the rate base. 

3. Tower Foundation Abandoned. —Petitioners here ob¬ 
ject to the exclusion of the cost of constructing four trans¬ 
mission line tower foundations, which were subsequently 
abandoned, arguing at length the validity of the judgment 
exercised in their construction. That is, of course, beside the 
point. The foundations having been subsequently abandoned 
have no more place in the rate base than any other abandoned 
plant not used and useful. Its exclusion is fully supported by 
Pennsylvania P. & L. Co. (3 F. P. C. 89, 110, 44 P. U. R. (N. 
S.) 344, atfd, 139 F. 2d 445, 452 (C. A. 3), cert, denied, 321 
U. S. 798). 

4. Claimed Costs from Issuance of Common Stock in Addi¬ 
tion to Cash and Bonds for Properties. —In accordance with a 
then frequent practice, “insiders” in the development of the 
McCall Ferry project were paid for their contributions to the 
project in cash and bonds having a cash value at least equal to 
what their own costs had been, and were given a bonus of 
common stock representing hopes for future profits. The 
Commission allowed as cost of contributions so made to the 
construction of the project the insiders’ costs for which they 
were paid in cash and cash value of bonds. It excluded all 
in excess thereof claimed to be represented by the stock. 

Such exclusion was clearly right on two independently suffi¬ 
cient grounds. In the first place even if the Petitioners’ 
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evidence of the relationship of the parties which the Coipmis- 
sion refused to credit were accepted, the acquisition from the 
principal insider, Hutchinson, would still be, as the Commis¬ 
sion found, not an arm’s-length transaction, but essentially a 
pooling of interests, and the excess over Hutchinson’s cost 
therefore, inflation and properly excluded. Niagara ] Falls 
Power Co. v. F. P. C. (137 F. 2d 787 (C. A. 2), cert, dehied, 
320 U. S. 792). I 

A review of the evidence as to Hutchinson’s cost shows that 
it fully supports the Commission’s finding that it was npt in 
excess of the cash and cash value of bonds he received f6r it. 
So also the evidence supporting the finding that the Stock 
issued to Hutchinson had no cash value. Petitioners’ reliance, 
in its effort to attribute a value to the stock, on the Commis¬ 
sion’s decision in Alabama Power Company (1. F. P. Q. 25, 
31 P. U. R. 1932D 345), and this Court’s decision affirming 
it (68 App. D. C. 132, 94 F. 2d 601), is entirely misconceived, 
for those decisions clearly accord with and support the (pom- 
mission’s decision here, and particularly its refusal to allow 
nunc pro tunc valuations offered by Petitioners to be sub¬ 
stituted for actual cost. j 

5. Expenditures Previously Charged to Operating Expenses 
or Depreciation Reserve. —Petitioners here seek a re-evalua¬ 
tion of the Commission’s refusal to include in the rate base 
certain expenditures charged to operating expenses orj the 
depreciation reserve at the time incurred, but now claimejd to 
be capital expenditures. The testimony of Petitioners’ own 
witnesses is examined and shown to support the testimony of 
the Commission’s accounting witness that the contempora¬ 
neous accounting was not erroneous.. Hence the amount^ are 
not now to be treated as capital expenditures. Northwestern 
Electric Co., 2 F. P. C. 327, 335, 338, 36 P. U. R. (N. S.) 202, 
211-213, aff’d, 125 F. 2d 882, 887 (C. A. 9); City of Cleveland 
v. Hope Natural Gas Co., 3 F. P. C. 150,164,44 P. U. R. (N. S.) 
1,14 aff’d, F. P. C. v. Hope Natural Gas Co., 320 U. S. 591. 

6. Charges to Flowage Basin Account. —Petitioners seek a 
reweighing of the Commission determination that these charges 
did not relate to cost of plant properly includible in rate base, 
but were unsupported charges to the Flowage Basin Account 


12 


after the beginning of operations. A review of the evidence 
makes plain that these expenses were properly excluded as 
operating expenses and that the Commission’s findings are 
abundantly supported. 

7. Stock Issue Expense .—A review of the evidence shows 
clearly that this expense is a financing expense, not a plant 
cost. Allowance of financing costs in addition to interest dur¬ 
ing construction would be allowance of a duplication in the 
rate base. 

8. Expense of Conowingo Backwater Litigation and Agree¬ 
ment .—Litigation with the next downstream hydroelectric 
plant over the effect of that plant’s pond in flooding Penn 
Water’s tailwater, in which Penn Water claimed certain flowage 
rights, was suspended when a 50-year operating agreement 
was signed for large annual payments to Penn Water com¬ 
pensating it for its losses due to the backwater and giving it 
a large share in additional output at the downstream plant 
exceeding the output Penn Water could have derived through 
utilization of the additional head in its own plant. The liti¬ 
gation has settled no question of title and could not be regarded 
as a part of the cost of acquisition of property, the litigation 
having been initiated by Penn Water 15 years after its 
acquisition of the property. 

9. Contribution to Holtwood Presbyterian Church. —Peti¬ 
tioners seek a reweighing of the evidence as to whether a con¬ 
tribution to a church building fund represents a cost of property 
used and useful in rendering electric service. That this Court 
will not do. Puget Sound P. & L. Co. v. F. P. C., 78 U. S. 
App. D. C. 143,146,137 F. 2d 701,704. 

B. As stated above (supra, p. 6) Parts I and II of the Fed¬ 
eral Power Act prescribed no particular formula for the de¬ 
termination of rates. If, however, “net investment”, as de¬ 
fined in Section 3 (13) is prescribed as a rate base formula, 
as Petitioners argue, its provisions precluding deduction of de¬ 
preciation unless accumulated from “earnings in excess of a 
fair return” apply only to the depreciation accumulated sub¬ 
sequent to the effective date of Penn Water’s license, January 
1, 193S. Metropolitan Edison Co. v. F. P. C., 169 F. 2d 719 
(C. A. 3). As to that period (1938-1946), the evidence regard- 
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ing Penn Water’s financial history, which shows returns on in¬ 
vestment, after all operating expenses including depreciation, 
of 9.9% to 11.8%, and returns on common stock equity of 
17.6% to 21.7%, fully supports the Commission’s finding that 
depreciation accrued in that period was accumulated from 
“earnings in excess of a fair return”. 

Ill 

The 5*4% rate of return allowed by the Commission is fair 
and reasonable. Contrary to Petitioners’ contentions, that 
rate of return neither underestimates Penn Water’s risks nor 
produces an unreasonable “end result”. The evidencd upon 
which the 5 1 4% rate of return is based is substantially the 
same kind of evidence which this and other courts ha\^e uni¬ 
formly held sufficient to support the Commission’s findings 
on rate of return. j 

Penn Water is better situated than the usual electric com¬ 
pany. Regardless of the amount of power and energy delivered 
to Baltimore Company, Penn Water’s principal customer, it 
receives from that customer such revenues as, togethe- with 
its revenues from other customers, are sufficient to cover, all of 
its operating expenses, including taxes and depreciation a|nd are 
sufficient to provide the specified rate of return. Such an ar¬ 
rangement provides unique and unusual stability of ijicome 
and a virtual guarantee of earnings on Penn Water’s cjapital 
stock. This is evidenced by the fact that Penn Water through¬ 
out the depression of 1929 to 1934 was able to maintain its divi¬ 
dend payments whereas other utility companies’ payments de¬ 
clined materially or stopped. Its risks from flood, ice dam¬ 
age, improvement in the art of generation, threats of govern¬ 
ment competition, are not unique to Penn Water. In fact, 
they are common to Safe Harbor, whose lower 5% rate of re¬ 
turn prescribed by the Commission was sustained by the Third 
Circuit, which said “it would be difficult to conceive of a| more 
secure hydroelectric project”. Safe Harbor Water Power Corp. 
v. F. P. C.y 179 F. 2d 179, 199. Additionally, there is not a 
scintilla of evidence to show that the “risks” described iy Pe¬ 
titioners are immediate or real. 
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. As for Penn Water’s objections to the application of the 
5*4% to a net investment rate base as confiscatory, these ob¬ 
jections ignore the many decisions of the Supreme Court and 
the Courts of Appeals sustaining rates based on that proce¬ 
dure as just, reasonable and nonconfiscatory. 

Finally, the evidence shows that a 5*4% rate of return ap¬ 
plied to Penn Water’s investment in utility property used and 
useful in rendering service will provide a return of 8.64% on 
Penn Water’s equity, which return the Commission found, and 
Penn Water does not dispute, is adequate. 

IV 

The Commission’s exclusion from 1946 operating expenses, 
for test-year purposes, of $319,599, representing rate case ex¬ 
penses incurred in 1946, and $15,293, representing cost of bind¬ 
ing papers of a former company official, directors’ fees, salaries 
and insurance premiums is fully supported by the evidence. 
The 1946 rate case expenses are nonrecurring. As for reason¬ 
able and necessary rate case expenses incurred during the pe¬ 
riod when the rates prescribed will be effective, they are in¬ 
cludible under the terms of the Commission’s rate reduction 
order of January 5 and the rate schedules prescribed by the 
October 27 order. As to the $15,293, that amount represents 
expenditures which Penn Water excludes from its power bill 
computations. Additionally, they represent nonrecurring or 
nonoperating items which are not properly includible in the 
cost of electric service. 

V 

In determining that Baltimore Company is entitled to $1,- 
733,318 of the total rate reduction of $1,954,261, based on 1946 
operations, the Commission made an appropriate allocation 
of Penn Water’s costs of service to Baltimore Company. 

A. The Commission properly found that Penn Water’s gross 
cost of service to Baltimore Company of $2,292,101 should be 
offset by $433,788 and $1,205,320, representing, respectively, 
the cost to Baltimore Company of supplying 36,149 kw at $12 
per kw, and 256,451,000 kwhs at 4.7 mills per kwh to Penn 
Water to enable it to meet the requirements of PP&L, PE, ME 
and the Railroad in Pennsylvania. 
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This finding was based on these premises: that Penn Water 
alone is obligated to supply the requirements of these cus¬ 
tomers; that its own resources, consisting of its hydro and 
steam-generated capacity and one-third of Safe Harbor’S total 
output, which Penn Water purchases, are insufficient, at times, 
to meet the requirements of the Pennsylvania customer^; and 
that they are therefore met, in part, by the diversion to Penn 
Water’s use, with Baltimore Company’s consent, of such por¬ 
tion of Baltimore Company’s two-thirds of Safe Harbor’s, total 
output which Baltimore Company purchases, as is required 
to enable Penn Water to supply the Pennsylvania customers, 
and, in part, by the supply by Baltimore Company to Penn 
Water of steam-generated energy. 

Penn Water does not deny that Baltimore Company supplies 
steam-generated energy, nor does it deny that, at times, more 
than one-third of Safe Harbor’s output is used to supply the 
Pennsylvania customers. It denies, however, that it is Balti¬ 
more Company’s share of Safe Harbor energy which is used, 
because Penn Water says the Commission erred in finding that 
Penn Water alone is obligated to meet the requirements pf the 
Pennsylvania customers and in finding that two-thirds of Safe 
Harbor’s total output is purchased by Baltimore Company. 
Penn Water asserts that Safe Harbor is jointly obligated With it 
to PP&L, PE and the Railroad, and that only Safe Harbor’s 
output remaining after Safe Harbor has met its obligations to 
those customers is purchased—one-third and two-thirds, re¬ 
spectively—by Penn Water and Baltimore Company. There¬ 
fore, Penn Water concludes such Safe Harbor energy as is used 
in Pennsylvania to meet the requirements of the Pennsylvania 
customers is not out of Baltimore Company’s share of Safe Har¬ 
bor’s output and it is, therefore, not entitled to any credit for 
the supply of Safe Harbor energy to Penn Water. 

1. Contrary to Penn Water’s contentions, the Commission’s 
findings are correct. They are supported by a mass of over¬ 
whelming evidence showing that Safe Harbor, though named 
in the contracts with PE, PP&L and the Railroad, is a party 
in name only. Its joinder in 1933 was dictated by the desire 
of Penn Water and Baltimore Company to avoid double taxa¬ 
tion under the Pennsylvania Gross Receipts Tax on Safe Har- 
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bor’s output resold to the Pennsylvania customers in Pennsyl¬ 
vania, by having such sales made directly by Safe Harbor. But 
the plan was never carried out. Safe Harbor never made any 
sales to Penn Water’s customers because Baltimore Company 
and Penn Water had decided that the savings were not “large 
enough to justify the contractual changes and complications”. 
The contractual change would have involved an amendment 
of the Safe Harbor Rate Schedule (under which the Baltimore 
Company and Penn Water purchases of Safe Harbor output are 
made) to provide that Baltimore Company and Penn Water 
“would purchase the balance of the Safe Harbor output in the 
proportion of two-thirds and one-third, respectively”, instead 
of two-thirds and one-third, respectively, of the total output, as 
was then, and is now, provided. 

The record contains an unequivocal statement by Safe Har¬ 
bor, made in 1940, in response to this Commission’s inquiry re¬ 
garding sales by Safe Harbor to the Pennsylvania customers, 
that it makes no sales to the Pennsylvania customers, although 
it is named in the contracts, because its entire output is sold 
in the aforesaid ratio to Baltimore Company and Penn Water. 
Similar representations were made to the Commission in two 
rate cases in 1940 and 1944 by Safe Harbor and, on review of 
the resulting rate orders, the Third Circuit twice found that 
Safe Harbor’s total output is sold in that ratio (124 F. 2d 802; 
179 F. 2d 184-185, note 9). 

The Commission’s findings are also buttressed by reports, 
under oath, to the Commission and the SEC, and by reports 
to stockholders, by Safe Harbor and Penn Water, over a span 
of ten years up to this proceeding, stating that Safe Harbor’s 
total output is sold to Baltimore Company and Penn Water in 
the stated proportions; by Baltimore Company’s payments at 
all times, including the present, for two-thirds of Safe Harbor’s 
total output; and, finally, by the admissions in this proceeding 
of Penn Water’s President Walls, and Penn Water’s Executive 
A r ice-President Spaulding, that all of Safe Harbor’s output is 
sold in the aforegoing ratio; that Safe Harbor’s joinder “had 
no bearing on the question of service being rendered by Safe 
Harbor”; that Penn Water alone renders all bills to the Penn¬ 
sylvania customers and shares no revenues with Safe Harbor. 
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a. The mass of evidence showing Safe Harbor’s joinder was 
nominal and imposed no duties or obligations either by contract 
or by law upon it regarding the requirements of the Pennsyl¬ 
vania customers, disposes of Penn Water’s next contention that 
the inclusion of Safe Harbor as a party to the Pennsylvania 
contracts, without more, effected a change in the respective 
purchases by Baltimore Company and Penn Water of Safe 
Harbor’s output, because the contracts with the Pennsylvania 
customers are obligations to serve “imposed by law” withi^i the 
meaning of the Safe Harbor Rate Schedule, which provide^ that 
the entitlements of Baltimore Company and Penn Water ^ome 
after obligations to serve imposed by law have been met. Addi¬ 
tionally, that phrase has no reference to obligations voluntarily 
assumed by contract. Such obligations are not “obligations 
imposed by law,” but merely obligations enforceable by law. 

b. So, too, there is no merit to Penn Water’s contention that 
the mere fact that more than one-third of Safe Harbor’s output 
is used to meet the requirements of the Pennsylvania customers 
shows the existence of Safe Harbor’s obligation to the Penn¬ 
sylvania customers. From that argument, it would follow that 
Baltimore Company and even Potomac Electric Power Com¬ 
pany are jointly obligated to the Pennsylvania customers^ for, 

admittedly, their output is used by Penn Water to meetl the 
requirements of the Pennsylvania customers. 

c. Nor is there merit to Penn Water’s contention that ^ven 
if the Commission’s findings are proper respecting Safe ^ar¬ 
bor’s output, the Commission, nevertheless, erroneously com¬ 
puted the credit by applying steam costs instead of hydro costs 
to the kwh supplied. Article VII of the Safe Harbor ijtate 
Schedule, relied on by Penn Water in this connection, providing 
for the payment by Penn Water to Safe Harbor at hydro costs 
for energy which Penn Water fails to transmit to Baltimore 
Company, has no applicability to Baltimore Company’s supply 
to Penn Water. Article VII has reference to failures of an 
involuntary nature resulting from such causes as failure of 
transmission facilities. It has no reference to voluntary appro¬ 
priations of Safe Harbor’s output by Penn Water with Balti¬ 
more Company’s consent. This is the understanding of Article 
VII of Penn Water’s President Walls, who was President of 
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Safe Harbor when Article VII was written, and of Penn Water’s 
Witness Spaulding. Additionally, hydro costs of 0.867 mills 
per kwh would not compensate Baltimore Company for its 
costs incurred in supplying its Safe Harbor output to Penn 
Water, for Baltimore Company in so doing must replace the 
energy by steam-generated energy costing 4.7 mills per kwh. 

d. Finally, Penn Water’s objections to the unit cost of 4.7 
mills per kwh for energy supplied and $12 per kw for capacity 
supplied, as without evidentiary support are groundless. The 
4.7 mills represents average steam-electric production costs of 
Baltimore Company, as determined by Commission’s Witness 
Davis, upon data incorporated in the record and is the average 
production cost determined by Penn Water’s Witness Spauld¬ 
ing. As for the capacity credit of $12 per kw*, it is a “very 
conservative” determination, the record showing that capacity 
charges for the capacity here involved ranges from $13.80 per 
kw per year to $16.20 per kw per year. 

2. To the extent that the credit of $1,205,320 for energy 
supplied by Baltimore Company to Penn Water represents the 
supply of steam-generated energy, Penn Water, though not 
disputing that there is such a supply for which Baltimore 
Company is entitled to a credit, objects to the credit as ex¬ 
cessive. It says that the unit cost of 4.7 mills per kwh should 
have been applied to the “net daily” amount of kwhs sup¬ 
plied as required by Article 6 of the Penn Water Rate Schedule, 
whereas the Commission applied that unit cost to a larger 
amount of kwhs, representing the “hourly” supply by Balti¬ 
more Company to Penn Water. 

The argument is without merit, however, for Article 6 is no 
longer in effect. The Penn Water Rate Schedule consists of 
provisions formulated in 1927, of which Article 6 is a part, 
and provisions formulated in 1931, the 1927 provisions con¬ 
tinuing in effect only to the extent that they are not incon¬ 
sistent with the later provisions. Article 6 providing as it 
does for the supply of steam-generated energy to Penn Water 
by Baltimore Company only “upon request” by Penn Water 
is inconsistent with the coordinated operations of the facilities 
of Baltimore Company, Penn Water and Safe Harbor, pro¬ 
vided for in the 1931 provisions, which depend upon the free 
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flow of energy on the interconnected and integrated systjems 
of these companies wherever needed to achieve maximum econ¬ 
omy and maximum utilization of resources. Some of the 1927 
provisions of the Penn Water Rate Schedule, including Arti¬ 
cle 6, precluded such operations according to the testimony 
of Penn Water’s own witnesses. Also, h illin gs since 1931| in¬ 
troduced in the record, show, as Penn Water’s Witness Spauld¬ 
ing admitted, that they are not in accord with Article 6 but 
are in accord with the 1931 provisions of the Penn Water Rate 
Schedule. Finally, since 1931, the “daily net” amount would 
understate the supply by Baltimore Company improperly for 
this would involve offsetting flows from Maryland to Penn¬ 
sylvania and from Pennsylvania to Maryland in unrelated 
transactions and between different parties. 

B. The Commission included in Penn Water’s cost of serjvice 
to Baltimore Company the cost of all of Penn Water’s energy 
remaining after it meets the firm power requirements of its 
customers in Pennsylvania, the Commission having found that 
all such remaining energy is purchased by Baltimore Com¬ 
pany. In revenues from Baltimore Company the Cominis- 
sion included the revenues of $1,127,699 derived from that 
energy, having charged Baltimore Company with the costs of 
the energy. Penn Water’s argument that the inclusion of 
these revenues “results in a gross distortion of Penn Water’s 
revenues” from Baltimore Company and “consequent over¬ 
statement of excess revenues received for services to Balti¬ 
more Company” is based upon another contention that Balti¬ 
more Company’s purchases of energy from Penn Water are 
limited to Penn Water’s output remaining after Penn Water 
has met its firm power obligations in Pennsylvania, as well 
as the interchange energy requirements of its customers. 

The evidence fully supports the Commission’s finding tJhat 
Baltimore Company purchases all of Penn Water’s output 
remaining after only the firm power obligations of Penn 
Water have been deducted. This is the interpretation of 
Penn Water’s President Walls as to Penn Water’s services 
to Baltimore Company. It is also the interpretation of 
Penn Water itself, as expressed in reports filed with the Com¬ 
mission, under oath, up to the time of the hearing and it is the 
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interpretation of Penn Water’s Executive Vice-President 
Spaulding. 

C. In addition to the objections to the credit for capacity 
supplied by Baltimore Company to Penn Water of 36,149 
kw already noted, Penn Water additionally objects to the com¬ 
putation of the 36,149 kw as erroneous because it rests on 
(1) an improper determination of dependable capacity of 
Penn Water’s hydro plant; (2) an erroneous determination 
of the capacity supplied to Baltimore Company by Penn Water 
at its Highlandtown substation; (3) an erroneous determina¬ 
tion of the coincident demands of Penn Water’s Pennsylvania 
customers; (4) and on a failure to make proper provision for 
variations in the availability of dependable capacity. 

1. Respecting the determination of Penn Water’s depend¬ 
able capacity, Penn Water says it is 100,000 kw rather than 
91,740, as determined by the Commission, because under 
Article 9 of Penn Water’s Rate Schedule, all of its installed 
capacity is entitled to be loaded first, which would mean that 
all of its capacity woud be available to meet the load. But 
Article 9, like Article 6, is no longer effective because of the 
inconsistency of such preference with the coordinated opera¬ 
tions of the Safe Harbor and Penn Water hydro plants pur¬ 
suant to the terms of the 1931 provisions of the Rate Schedule. 
This is made plain by the testimony of Penn Water’s own 
Witness Spaulding, who pointed out that the operation of any 
plant of the interconnected system in preference to other plants 
of the system would preclude the operations contemplated by 
the 1931 provisions. Additionally, Article 9 calls for the opera¬ 
tion of Penn Water’s hydro plant on a daily drawdown and 
refill cycle, which is inconsistent with the weekly cycle of 
operations under the 1931 provisions. 

2. In determining Penn Water’s supply of dependable capac¬ 
ity to Baltimore Company at the Highlandtown substation, the 
Commission, contrary to Penn Water’s objection, did make 
allowance for station use and losses associated with the two 
Penn Water 60-cycle hydro generating units in deducting 24,- 
000 kw as the capacity of those units not available for supply 
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to Baltimore Company. The actual capability of the machines 
under dependable capacity conditions is approximately ^7,000 
kw. The difference of 3,000 kw represents generous allowance 
for station use and losses. Deduction of the capacity pf the 
frequency changers, objected to by Penn Water, was proper be¬ 
cause, like the 60-cycle hydro generators, under dependable 
capacity conditions they are not available for delivery of capac¬ 
ity to Baltimore Company at Highlandtown, being u^ed to 
supply 60-cycle loads in Pennsylvania. 

3. In arriving at the 36,149 kw, the Commission properly 

determined the coincident demand of PP&L and of the Railroad 
in Pennsylvania, and properly included a 10% reserve capacity 
(2,100 kw) for service to ME. Contrary to Penn Water’s con¬ 
tention, there is no evidence showing that Penn Water pas re¬ 
duced PP&L’s demands by 20%. The evidence affirmatively 
shows that Penn Water has not exercised its option to do ko but 
has continued to provide PP&L’s full demands. As for the Rail¬ 
road demand, the Commission properly refused to deternjune it 
on the basis of the actual measured demand at the time of sys¬ 
tem peak, in view of the erratic, rapid and wide fluctuations of 
the Railroad load. Under such circumstances, the Commission 
finding is supported by substantial evidence that an averaging 
of several demands is more reasonably a representative Rail¬ 
road demand since the actual measured demand, at some par¬ 
ticular hour, might be either the extreme high or the extreme 
low of the rapidly fluctuating demands and only by chance 
might it be representative of the capacity requirements of the 
Railroad. 1 

The inclusion of a 2,100 kw reserve provision for service to- 
ME to assure Penn Water’s ability to meet its obligations to 
ME was proper, since Penn Water’s obligation is a firm power 
obligation which it must be in a position to supply at all tlimes. 

4. Finally, the Commission properly refused to include a 
provision for future automatic adjustments for variations in 
supply of dependable capacity and energy since, as Penn \|Vater 
concedes, it is practically impossible to speculate to what ejxtent 
increased dependable capacity will be available in the future.- 
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VI 

The rate schedules prescribed by the Commission for service 
to Baltimore Company, PE, PP&L and ME effectuating the 
reductions in interstate wholesale electric rates set forth in the 
January 5 order were not, as claimed by Petitioners, issued 
without notice and opportunity for hearing. Petitioners have 
had a hearing of 191 days, in which over 26,000 pages of testi¬ 
mony were heard and exhibits received. From the first day of 
that hearing Petitioners were on notice that the prescription of 
appropriate rate schedules was in issue, as appears from the 
terms of the Commission’s order in this case initiating the rate 
proceeding. 

There is likewise no merit to Petitioners’ contention that the 
inclusion in Rate Schedule A for service to Baltimore Company 
of an adjustment of $141,777 and a fuel adjustment clause re¬ 
sults in regulation of the Railroad rate, which the Commission 
did not undertake to regulate, and was not contemplated by 
the Commission’s January 5 order. On the contrary, these pro¬ 
visions are required by the fact that the Commission’s January 
5 order does not undertake to regulate Penn Water’s rates for 
service to the Railroad and, therefore, recognizes that any ex¬ 
cess revenues received by Penn Water from its service to the 
Railroad in Pennsylvania must be left in Penn Water’s hands. 
In view of the fact that the Commission was continuing Balti¬ 
more Company’s remainder type of payment, which is com¬ 
puted by deducting from Penn Water’s total “cost of service” 
(including return on investment) all of Penn Water’s revenues 
from the Railroad and its other Pennsylvania customers, it be¬ 
came necessary to determine Penn Water’s excess revenues 
from service to the Railroad in Pennsylvania and to exclude 
those revenues from the deductions that are to be made under 
the January 5 order in computing Baltimore Company’s re¬ 
mainder payment. This required the provisions objected to 
by Petitioners. 

Thus, these provisions are simply the “details” of the rate 
schedules required to conform Penn Water’s return to the level 
prescribed by the January 5 order. F. P. C. v. Natural Gas 
Pipeline , 315 U. S. 575, 584-585. 
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ARGUMENT 


THE RATES IN QUESTION ARE SUBJECT t 6 
REGULATION BY THE COMMISSION 

Petitioners in No. 10236 object (Pets.Br. 41-61) to Com¬ 
mission regulation of any of Penn Water’s rates on| two 
grounds: one, that as a licensee under Part I of the Federal 
Power Act, Penn Water is impliedly exempted from regula¬ 
tion as a “public utility” under Part II of that Act; and, two, 
as a licensee it is subject to rate regulation under Part I only 
by the states concerned because, they say, the Commission’s 
finding that the states are unable to agree, which is a pre¬ 
requisite to Commission regulation under Part I, is not sup¬ 
ported by substantial evidence (Pets.App. 183-184, 58). 
Petitioners further object (Pets.Br. 61-71), that even if not 
so exempted, Penn Water’s sales to the Pennsylvania customers 
are not “in interstate commerce”, and they suggest that the 
Commission erroneously assumed that they were, merely be¬ 
cause it found that Penn Water was a “public utility” 4 n der 
Part II. 

Petitioner in No. 10239, the Pennsylvania Public Utility 
Commission, also objects to Commission regulation of those 
sales on the same grounds. It has attempted to prescribe 
rates for those sales in their entirety and says it has jurisdic¬ 
tion to do so. Pa. P. U. C. Br. 21-29. 

We shall show that these objections are baseless; that the 
Commission’s findings and order, which are clearly explained 
in its opinion, are fully supported by the record and in accord 
with the court decisions settling adversely to Petitioners’ con¬ 
tentions the questions here sought to be reopened. 

A. Penn Water, as a “License,” is Not Impliedly Exempted 

From Regulation Under Part II of the Act as a “Public 

Utility” 

Petitioners’ first objection is a narrow one. They agree 
that, as a licensee, Penn Water is generally regulable under 
Part I of the Federal Power Act (Pets.Br. 41). Also, thait its 
sales to Baltimore Company are sales “at wholesale in inter¬ 
state commerce” under Part II of the Act (Pets.Br. 62). 
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Further, that Penn Water owns “facilities for” that sale and 
for the “transmission of electric energy in interstate com¬ 
merce” under Part II. Finally, Petitioners agree that such 
ownership would qualify Penn Water as a “public utility” 
subject to regulation under Part II —but for the fact, they 
argue, that it is also a “licensee” (Pets.Br. 62). This fact, 
they claim, requires an implied exemption from regulation 
under Part II. While Petitioners admit (Pets.Br. 55) that 
“[t]he Court of Appeals for the Third Circuit, in the second 
Safe Harbor case, reached an opposite conclusion from that 
which [they] urge here” 8 they do not even attempt to answer 
the considerations which that court and the Commission 
deemed persuasive. 

1. THE LEGISLATIVE HISTORY OF PART II AFFIRMATIVELY 
SHOWS INTENTION NOT TO EXEMPT LICENSEES 

Although Petitioners discuss legislative history at length 
(Pets.Br. 45-52), they ignore the relevant parts of that history. 

The House Committee Report on the bill which later became 
the Federal Power Act shows conclusively that the intention 
of Congress was not to exempt licensees from Part II. The 
part of the report quoted by the Commission 0 dealing with the 
precise question, explains that it was not necessary to use 
the w r ord “licensee” in Section 305 (a), prohibiting “insid¬ 
ers’ profits”, because licensees owning the facilities which are 
made the touchstone of “public utility” status in Section 201, 
would be covered by the term “public utilities” in Section 
305 (a), and other licensees which do not own such facilities did 
not need to be covered. 10 As the Commission pointed out 
(5 F. P. C. 237, note 9), the provision thus explained by the 
Committee remained in the bill when it became law. 11 

Petitioners also ignore the equally categorical explanation 
by Dozier A. DeVane, Solicitor of the Federal Power Com- 

* Safe Harbor Water Power Corp. v. F. P. C., 179 F. 2d 179, cert, denied, 
339 U. S. 957. 

‘The quotation appears in the portion of the Safe Harbor opinion (5 
F. P. C. 221, 237), incorporated by reference in the Commission’s opinion in 
this case (Pets. App. 49). 

” H. Rep. No. 1318, House Committee on Interstate and Foreign Commerce, 
74th Cong., 1st Sess., p. 31. 

11 H. Rep. No. 1903, 74th Cong., 1st Sess., pp. 56-75; Section 305 (a). 
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I 

mission and one of the draftsmen of Part II of the Act! that 
Part II of the Act “deals with operating companies” as dis¬ 
tinguished from “holding companies” and that “among the 
operating companies are those companies that now have 
licenses from the Federal Power Commission under the Fed¬ 
eral Water Power Act.” 12 

2. THE CASES PETITIONERS RELY ON DO NOT SUPPORT THE 
EXEMPTION OF LICENSEES FROM PART II 

Petitioners, admitting that the decision of the Third Cir¬ 
cuit in the second Safe Harbor case (179 F. 2d 179) is against 
them, nevertheless rely (Pets.Br. 52, 56) on dictum ip this 
Court’s opinion in Alabama Power Company v. F. P. C|. (75 
U. S. App. D. C. 315,328,128 F. 2d 280, 293) and dictum ijn the 
opinion of the Court of Appeals for the Second Circuit in 
Niagara Falls Power Co. v. F. P. C. (137 F. 2d 787 (C. A. 2) 
cert, denied, 320 U. S. 792) as supporting their claims of con¬ 
flict between the rate regulation provided in Part I and Part II. 

But neither of those cases was a rate case; neither involved 
Part II; and in neither had the possibility of conflict been 
suggested. 

When this Court in the Alabama case said that a different 
formula applies to licensees than to non-licensees, it referred 
to the ceiling effect of Section 20 which limits licensees to rates 
fixed on a net investment rate base, whereas, at that time “fair 
value” under the rule of Smyth v. Ames (169 U. S. 466) was 
still the law of the land for non-licensees {infra, p. 31). Re¬ 
moval of that obstacle to the use of net investment for non¬ 
licensees wiped out the difference referred to by this Court 
between Part I and Part II, on which Petitioners rely. 

u Hearings. Senate Committee on Interstate Commerce, 74th Congj., 1st 
Sess., on S. 1725, pp. 233-234. Mr. DeVane’s statement occurred in his expla¬ 
nation of why the amendments to the Federal Water Power Act of 1920 
(as amended in 1935 it became Part I of the Federal Power Act) which 
were contained in Title II of the Public Utility Act of 1935 (Title I being 
what is now the Public Utility Holding Company Act of 1935), were being 
proposed at that time. Referring to what is now Part II of the Federal 
Power Act as a “second Title II” (although Part II and the amendments 
of the 1920 Act were included in a single Title II), he said that it was 
appropriate to amend the old law dealing with licensees at the same time 
new legislation (i. e.. Part II) was enacted affecting operating companies, 
including licensees. 
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When the Second Circuit in the Niagara case discussed the 
rate base under Part I it used “net investment” and legitimate 
cost interchangeably, thus indicating that it gave no consider¬ 
ation to the deductions here questioned, while its reference 
to Section 20 presumably indicates that it was speaking of 
them in terms of a maximum. 137 F. 2d at pp. 792-793. 
Certainly that Court did not regard any difference between 
Part I and II as exempting licensees from Part II for its 
opinion is very explicit in its recognition that licensees who 
qualify as “public utilities” are not exempt from regulation 
under Part II. Thus it refers (137 F. 2d at p. 795) to Part 
II as relating “principally to rates of public utilities engaged 
in interstate commerce other than licensees under Part I”. 
Later on the same page it expressly recognizes that there are 
licensees that are “public utilities” by speaking of “non- 
licensed public utilities”. 

3. THE DRAFTSMANSHIP OF THE ACT CONFIRMS NONEXEMPTION 

OF LICENSEES 

Petitioners’ arguments from the draftsmanship of the Act 
nowhere answer the Commission’s observation 13 that licensees 
were omitted from the explicit exceptions in Section 201 (f) 
of the Act, or to explain why, if Congress intended to exempt 
licensees from Part II, it did not say so in that Section where 
it listed others to whom Part II should not apply. The omis¬ 
sion of licensees from Section 201 (f) is particularly important 
because of the definiteness of the language Congress used in 
Section 201 (e) to prevent implied exceptions: 

(e) The term “public utility” when used in this Part 
or in the Part next following means any person who 
owns or operates facilities subject to the jurisdiction 
of the Commission under this Part. [Emphasis sup¬ 
plied.] 

Instead of meeting this issue, Petitioners spell out that Part 
I deals principally with licensees; Part II, with “public utili¬ 
ties”; and Part III with procedural provisions (Pets.Br. 42- 

u See 5 F. P. C. at p. 237, referred to in the Commission’s opinion in this 
case (Pets.App. 49). 
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45). But when they have done that, their next step, that 
Parts I and II are mutually exclusive is still merely their ipsi 
dixit. For they have pointed to nothing which even implies 
that the same person may not be regulable both as a “licensee” 
under Part I and as a “public utility” under Part II. 

In advancing these contentions, Petitioners seem to over¬ 
look the fact that, absent such exemption as they advocate, 
some licensees will qualify under the definition of ‘^public 
utilities”, but not all, and some “public utilities” will be li¬ 
censees, but not all; the regulations of Part II will apply to all 
who qualify as “public utilities”, including any licensees who 
so qualify, while those of Part I will apply to all licensees, in¬ 
cluding any who also qualify as “public utilities”; and thus a 
licensee-public utility will come under the regulation of both 
Parts; all this, not in disregard of, but rather in furtherance 
of the careful definition of the Act’s phrasing. 

As a result there were good reasons for retaining Section 20 
instead of repealing it as Petitioners suggest our position jwould 
have dictated (Pets.Br. 50). For its retention was necessary 
to preserve the contractual basis for the rate and security regu¬ 
lation therein provided as to licensees who are not “public! utili¬ 
ties”. Its retention was also necessary to preserve as to all 
licensees, whether or not “public utilities”, the contractual 
power of regulation of rates of certain subsidiaries an4 cus¬ 
tomers which Congress had deemed proper where it had granted 
the use of a part of the nation’s water power resource^. 

4. INABILITY OF STATES CONCERNED HERE TO AGREE MAKES 

IT UNNECESSARY TO IMPLY EXEMPTION IN ORDER TO 4VOID 

JURISDICTIONAL CONFLICT 

Petitioners contend (Pets.Br. 53-55) that subjecting Penn 
Water to regulation by the Commission under Sections 205 and 
206 of Part II results in an irreconcilable conflict between such 
regulation and the regulation by agreement of the states con¬ 
cerned which is contemplated by Section 20 of Part I. This 
jurisdictional conflict should be resolved, Petitioners urge, by 
implying an exemption of licensees from Part II. Petitioners 
find the conflict in a comparison of Section 20 with Sections 
205 and 206. Section 20 leaves regulation of licensees’ rates 
for electric energy entering interstate commerce to the state 
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commissions directly concerned if they can agree, and gives 
the Commission rate regulatory authority only if the state 
commissions are unable to agree. On the other hand, Sections 
205 and 206 vest unconditional authority in the Commission 
to regulate “public utilities’ ” rates for sale at wholesale (i. e., 
sale for resale, Section 201 (d)) in interstate commerce. 

If the states directly concerned are unable to agree, as the 
Commission found, there is no jurisdictional conflict presented 
here which must be resolved, because the Commission has juris¬ 
diction under both Part I and Part II. Thus in Safe Harbor 
Water Power Corp. v. F. P. C. (179 F. 2d 179, 189-193, cert. 
denied, 339 U. S. 957), the Court of Appeals upheld a Com¬ 
mission finding that the states concerned, Pennsylvania and 
Maryland, were unable to agree, and therefore held that the 
Commission had jurisdiction under Part I as well as Part II. 
That being the case, the Court did not regard the possibility 
of a jurisdictional conflict in some other case as requiring its 
attention. 

We therefore take up Petitioners’ argument (Pets.Br. 59- 
61) that in this case the Commission’s finding that the states 
concerned are unable to agree is unsupported by evidence be¬ 
cause, they say, the Commission’s opinion only made specific 
reference to evidence of the conflicting positions taken by the 
two states as intervenors in the proceeding before the Commis¬ 
sion (Pets.App. 58) “long after the Commission had asserted 
jurisdiction over Penn Water’s rates by the issuance of its 
hearing order on September 1,1944” (Pets.Br. 59). They also 
repeat, somewhat obliquely, the contention, unsuccessfully 

advanced by Safe Harbor in its petition for certiorari , 14 that 
“unable to agree” means “disagree,” by arguing that it required 

a showing of an unsuccessful effort to agree (Pets.Br. 61). 

a. The Commission Opinion Referred to Substantial Supporting Evidence 

Antedating Initiation of the Proceeding 

Petitioners’ objection to the sufficiency of the evidence sup¬ 
porting the finding of inability to agree (Pets.Br. 59-61), over¬ 
looks important facts referred to by the Commission in its 

“ Ibid., Pet. for cert., pp. 14, 20. 
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opinion (Pets.App. 41). For in addition to referring (Pets. 
App. 58) to the evidence of their conflicting positions as mani¬ 
fested during the Commission’s proceedings, the Cominission 
pointed to the same evidence in this record of inability to agree 
as supported its finding in the Safe Harbor case. For botjh cases 
were initiated following receipt from the Maryland Cominission 
of a single letter requesting the Federal Commission to initiate 
rate proceedings against each of the companies. 15 

As the Court there pointed out, that letter made clear that 
the Maryland Commission, notwithstanding some “lip service 
to the conception that it and the Pennsylvania Commission 
might engage in cooperative regulation * * * had dnd has 

no intention to cooperate with the Pennsylvania Commission 
to endeavor to regulate” the rates in question. 

b. Not Necessary That Evidence of Inability to Agree Antedate Initiation 

of Proceeding 

Apart from the subsequent intervention of the states there 
was, therefore, at the inception of this proceeding, evidence 
which has already been judicially affirmed to be substantial, 
to sustain the Commission’s finding. But Petitioners ajso err 
in their unsupported assumption that the evidence of inability 
to agree must antedate the initiation of the Commission’s rate 
proceeding and hence that the position taken by the States 
during the proceeding must be disregarded. Section 2(p does 
not make inability of the States to agree a prerequisite to Com¬ 
mission initiation of rate proceedings but to Commission regu¬ 
lation and control of the rates: 

* * * whenever * * * the States directly 

concerned * * * are unable to agree through their 

properly constituted authorities on the * * * rates 

or charges * * * jurisdiction is hereby conferred 
upon the commission * * * to regulate and control 
the rates and charges * * *. 

Penn Water’s rates were first regulated and controlled by the 
Commission’s order issued on January 5, 1949, and effective as 

“That letter appears in this record (15 J.App. 4623) and in the Third 
Circuit’s opinion in that case (179 F. 2d at p. 190, note 16). 
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to rates charged on and after February 1,1949 (Pets.App. 189, 
191). 10 

Petitioners do not question that the evidence referred to by 
the Commission in its opinion (Pets.App. 58) clearly establishes 
the inability of the states concerned to agree after the initiation 
of the Commission’s proceeding (Pets.Br. 59, et seq .). 

c. Disagreement of States Not Necessary to Show Inability to Agree 

Petitioners in effect contend that to meet the condition of 
Section 20 the states must have disagreed . But this plainly 
goes beyond the statutory requirement, “unable to agree”. It 
would mean that if either state commission simply did nothing 
perhaps in the belief that agreement could not be reached, the 
entire period of the license might run without any regulation of 
rates under Section 20, so that the effect of the Section would 
be emasculated. As the Court of Appeals for the Third Circuit 
pointed out, there is nothing in this legislation corresponding to 
the collective bargaining requirements of the National Labor 
Relations Act (29 U. S. C. § 151, et seq.) requiring the states to 
embark upon a course of good faith bargaining. Under the 
Federal Power Act, a state may refuse to cooperate for a good 
reason or none at all. 

5. THERE IS NO CONFLICT BETWEEN THE RATE STANDARDS OF 

PARTS I AND II REQUIRING EXEMPTION OF LICENSEES FROM 

PART II 

Petitioners next (Pets.Br. 55-59) try to spell out a conflict 
between the standards for rates under Parts I and II in order 
to buttress their argument of a conflict which they urge be re¬ 
solved by exempting licensees from Part II. But their argu¬ 
ments wholly fail to answer any of the controlling considera¬ 
tions relied upon by the Commission. 

a. There Is No Distinction Between the Standard for Fixing Rates Under 

Section 20 and Part II 

Petitioners admit (Pets.Br. 42-43) that the Part I “standard 
that rates shall be reasonable, non-discriminatory and just” 

" Compare the decision of the Court of Appeals for the Third Circuit in 
the Safe Harl>or case, supra, that the finding of inability to agree did not 
have to be made at the initiation of the rate proceeding (179 F. 2d at p. 191). 
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is similar to the Part II “standard that rates shall not be 
unjust, unreasonable, unduly discriminatory or preferential 
« * *” 17 —same standard which the Supreme Court has 
construed to free regulatory commissions from adherence to 
any particular formula. F. P. C. v. Hope Natural Ghs Co., 
320 U. S. 591. 

Notwithstanding this admitted similarity of Part I and Part 
II standards, and the fact that they are the kind which frees 
the Commission from adherence to any particular formula, 
Petitioners claim (Pets.Br. 55-56, 68-70) that Section 20 en¬ 
titles licensees to rates fixed by a particular formula. This 
contention is based on a plain misreading of Section 20 as en¬ 
titling licensees to rates determined by use of not less plan a 
“net investment” rate base. A mere reading of the language 
quoted by Petitioners (Pets.Br. 55-56) discloses Petitioners' 
error. As the Court of Appeals for the Third Circuit said in 
the Safe Harbor case (179 F. 2d at p. 187): 

* * * Section 20 expressly provides that in the 


valuation of the property of any licensee for tbie pur¬ 
poses of rate making “no value shall be claimed by the 
licensee or allowed by the Commission for any project 
* * * under license in excess of the value *! * * 


prescribed in Section 14 hereof for the purposes of 
purchase by the United States * * In other 
words the reference to Section 14 and via Section 14 
to the “net investment” provision of Section 3(13) 
provides a limit for valuation and cannot be construed 
as a grant of power to make a valuation. 

i 

Petitioners recognize the Safe Harbor decision reaches an oppo¬ 
site conclusion from that they urge, but they adhere to their 

^_______^i 

lT The rate standard prescribed in Section 20 provides 

* * * the rates charged and the service rendered [* * * 
shall be reasonable, nondiscriminatory, and just to the customer and 
all unreasonable discriminatory and unjust rates or services are 
hereby prohibited and declared to be unlawful * * •. 

Section 206(a) of Part II provides 

Whenever the commissoon * * * shall find that any rate, 
charge, * * * is unjust, unreasonable, unduly discriminatory or 
preferential, the commission shall determine the just and reasonable 
rate, charge * * *. See, also, Sections 205(a), (b). 
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misreading of Section 20, without pointing to any error in the 
Third Circuit’s reasoning. 

b. On the Facts “Net Investment” Under Parts I and II Is the Same 

Petitioners’ claim of conflict in rate base standards depends 
not only on their misreading of Section 20 as providing a floor 
instead of a ceiling on licensees’ rates, but also on their equally 
mistaken reading of Section 3 (13) as defining “net invest¬ 
ment” to conflict with the Commission’s deduction of deprecia¬ 
tion from gross investment under the facts of this case. 

Under the Commission’s reading of Sections 20, 14, and 
3 (13) those Sections only restrict the use of the usual net 
investment rate base by adding the requirement that deprecia¬ 
tion shall not be deducted, to the extent it has been accumu¬ 
lated from earnings in any year during the license period in 
which total earnings were insufficient to provide a fair return 
on the investment after defraying all operating expenses, in¬ 
cluding depreciation charges (Pets.App. 383-384). In a find¬ 
ing overlooked by Petitioners, as we show’ hereinafter (infra, 
pp. 120-121), the Commission specifically found, with full sup¬ 
port in the record, that this additional requirement of Section 
20 is satisfied with respect to all of the accrued depreciation de¬ 
ducted by it in determining the rate base it used. 

But Petitioners contend that, under the definition of “net 
investment” in Section 3 (13), accrued depreciation cannot 
be deducted where accumulated in the normal manner as a part 
of operating expenses, during years in which there remained 
earnings sufficient to provide a fair return on investment and 
no more. They contend that depreciation can be deducted 
only to the extent that each year’s accrual of depreciation was 
matched by excessive profits— i. e., by profits in excess of a 
fair return after all operating expenses (including deprecia¬ 
tion) had been met (Pets.Br. 69-71). Where there were such 
excess profits, Petitioners say (Pets.Br. 71), and only where 
there were, “part of the depreciation earnings may be deemed 
to have been derived out of earnings in excess of a fair return.” 
[Emphasis supplied.] 

That is double talk. 
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Section 3 (13) does not define “net investment” as ‘factual 
legitimate original cost * * * minus * * * aggre¬ 
gate credit balances of current depreciation accounts” ‘fif and 


to the extent they may be deemed to have been * * |* ac¬ 
cumulated during the period of the license from earnings in 
excess of a fair return on such investment.” The ^ft^orc(foro ( f 
words are gratuitously supplied by Petitioners. No authority, 
no legislative intent, no accounting practice, no warrant of any 
kind justifies Petitioners’ attempted identification of ^ part 


of a depreciation reserve accumulated from charges included 
in operating expenses, as having been accrued out of the: earn¬ 
ings remaining after such operating expenses have been de¬ 
frayed. It is a plain contradiction in terms. ! 

If, as Petitioners seek to imply, Section 3 (13) had intended 
to provide only for deduction of excess profits by defining net 
investment as “actual legitimate original cost minus profits in 
excess of a fair return on investment after all operating ex¬ 
penses (including taxes and depreciation) have been n^et”, it 


would have done so without linking the excess profits! to be 
deducted with accruals for depreciation. For there is no ra¬ 
tional basis for any such link. It would only serve to prevent 
deduction of the most excessive excess profits without any 
rational basis for determining the part to be deducted. ! 


The plain fact is that Congress has used accounting |termi- 
nology in Section 3 (13) growing out of an earlier day concep¬ 
tion of depreciation. While it is customary today to deduct 
depreciation expense as part of operating expenses before 
computing net return, it was still not unusual in 1920, when the 
Federal Water Power Act was enacted, to determine profits 
without deduction for depreciation and to consider normal de¬ 
preciation as coming out of “profits” instead of constituting a 
cost of service to be charged to operating expense. See[ First 
Annual Report to Congress, H. Doc. No. 242, 67th Corjg., 2d 


Sess., p. 58; Hatfield, Modern Accounting (1915), pp. 289-291; 
May, Twenty-Five Years of Accounting Responsibility (j.936), 
p. 164; Mason, Principles of Public-Utility Depreciation 
(1937), p. 104. It was in the light of this practice of consider¬ 
ing depreciation expense as coming out of profits instead of 
operating expenses that Section 3 (13) referred to the deprecia- 



34 


tion reserve as accumulated from “earnings in excess of a fair 
return”. The testimony of Mr. 0. C. Merrill (an engineer, 
not an accountant), 18 who assisted in the preparation of the bill 
which eventually became the Federal Water Power Act, makes 
it clear that, notwithstanding the language used (1) Section 
3 (13) refers to the usual depreciation charges, not some special 
kind matched to excess profits after taking normal deprecia¬ 
tion, and (2) the provision regarding net investment was in¬ 
tended to assure to licensees the return of 100%, but not more, 
of its investment. 18 Hearings, House Committee on Water 
Power, 65th Cong., 2d Sess., pp. 34-35,41-43. 

Moreover, within a year after the passage of the original 
Act, the Commission interpreted Section 3 (13) in accordance 
with its order here ( First Annual Report to Congress, supra, 
p. 57) and has consistently followed this construction. Such 
long-continued administrative practice is entitled to great 
weight. United States v. American Trucking Assns., Inc., 
310 U. S. 534, 549; cf. Norwegian Nitrogen Products Co. v. 
United States, 288 U. S. 295, 315; Adams v. United States, 
319 U. S. 312, 314-315; Edwards’ Lessee v. Darby, 12 Wheat. 
206, 210. 

In 1935 Congress substituted “net investment” for “actual 
legitimate investment” in Section 10 (d) to clarify the basis 
for setting up amortization reserves. The House Committee 
on Interstate and Foreign Commerce, in explaining the amend¬ 
ment, construed the “net investment” definition as providing 
for deduction of the normal depreciation reserve: 20 

In subsection (d), the provision that amortization 
reserves are to be established out of earnings in excess 

“At the hearings Mr. Merrill represented the Secretaries of War, Agricul¬ 
ture, and Interior, who comprised the Commission under the Act as origi¬ 
nally enacted (41 Stat. 1063). Hearings, House Committee on Water 
Power, 65th Cong., 2d Sess., pp. 4, 5. He afterward became the Commis¬ 
sion’s first Executive Secretary. H. Doc. 242, 67th Cong., 2d Sess., pp. 10-11. 

“Under Petitioners’ construction of Section 3 (13), a licensee could, over 
the entire period of its license, be entitled to rates sufficient both to recover 
100% of its capital investment and to earn a return on the full investment, 
including the part already recovered through annual depreciation charges. 
Mississippi River Fuel Corp. v. F. P. C., 82 U.S.App.D.C. 208, 222, 163 F. 2d 
433, 447. 

* H. Rep. No. 1318, 74th Cong., 1st Sess., p. 24. 
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of a reasonable rate of return on the investment of the 
project is amended by providing that the return shall 
be calculated upon the net investment of the licensee 
in the project. This is obviously the intent 6f the 
present provision and the amendment is made merely 
for clarification. Earnings can only be calculated fairly 
upon the total investment as reduced by retirement and 
the depreciation reserves, and not upon the unchanged 
original cost of the project. I 

In these circumstances, the Commission’s reading of Sec¬ 
tion 3 (13) to provide for the deduction of depreciation reserve 
from the rate base in the years in which the company had 
fully earned a fair return in addition to normal depreciation 
expense is clearly sound. There could, therefore, be nb con¬ 
flict in the present case between a Section 3 (13) “net invest¬ 
ment” rate base and the rate base used by the Commission, 
for as we show hereinafter, the Commission’s finding that the 
reserve was accumulated from earnings in excess of a fair 
return is fully supported by substantial evidence ( infrd , pp. 
120 - 121 ). | 

6. EVEN IF POTENTIAL CONFLICT IS TO BE RESOLVED NOW, IT 

SHOULD NOT BE BY THE IMPLIED EXEMPTION OF LICENSEES 

FROM PART II I 

If, notwithstanding the fact that there is no jurisdictional 
conflict here, this Court feels that a possibility of such a con¬ 
flict elsewhere would make its resolution necessary in this case, 
we submit that the conflict is not properly to be resolved by 
exempting licensees who would otherwise be “public utilities” 
from regulation under Part II. Rather it should be resolved 
by adopting the reconciling interpretation of Section 20 ad¬ 
vanced by the Commission, or, if that be rejected, by con¬ 
struing Part II as impliedly repealing Section 20, pro tdnto. 

a. Section 20 Was Not Intended Affirmatively To Sanction Interstate 

Wholesale Rate Regulation by the States 

I 

By reference (Pets.App. 59) to its opinion in the Safe Harbor 
case (5 F. P. C. 221, 239-242) the Commission suggested an 
interpretation of Section 20 which reconciles that Section With 
Part II, which accords with the legislative history of Seqtion 
20 enacted in 1920, and which avoids doing violence to the 

912792—50-i 
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clear purpose of Congress not to exempt licensees, who would 
otherwise be “public utlities”, simply because they are 
licensees. 

That interpretation is that Section 20 merely confirmed to 
the^ states directly concerned whatever constitutional author¬ 
ity they already had over interstate rates of other companies, 
except where they were “unable to agree”. 21 Its purpose was 
to remove any contention by licensees, that as agents of the 
Federal Government they were immune to state regulation. 
Cf. Broad River P. Co. v. Query , 28S U. S. 178, 180. 

Such an interpretation is also suggested by the striking fact 
that the language of Section 20 is entirely negative and con¬ 
tains no terms of grant. That language sharply contrasts with 
the immediately following affirmatively worded grant to the 
Commission. It is also quite different from judicially approved 
Congressional enactments affirmatively permitting application 
of state authority to interstate transactions. 22 Furthermore, the 
language used is not consistent with the practice of Congress in 
giving express and formal approval to interstate compacts. 23 
Section 20 merely speaks of the states being “unable to agree”, 
apparently assuming their individual power to act, and confers 
jurisdiction upon the Commission in the event of disagreement. 
At most, its language permits the states to act jointly while 
exercising such constitutional powers as they have. Beyond the 
reach of those powers, of course, are interstate wholesale rates. 

Support for such an interpretation is furnished by the legisla¬ 
tive history of Section 20. When the Federal Water Power Act 

21 E. g., unable to make their several allocations of the total rate base and 
operating expenses, to service in the respective states, on compatible bases 
that would in the aggregate defray total expenses and provide a fair return 
on total investment. 

23 In this connection, see In Re Rahrer, 140 U. S. 545, 549, 562, 11 S. Ct. 
865, S66, S69; Clark Distilling Co. v. Western Maryland Ry. Co., 242 U. S. 311, 
321, 332, 37 S. Ct. ISO, 1S3, 187-1SS; Whitfield v. Ohio, 297 U. S. 431, 434, 440, 
56 S. Ct. 532, 533, 535; Kentucky Whip & Collar Co. v. I. C. R. Co., 299 U. S. 
334, 343, 351, 57 S. Ct. 277, 278, 2S2; Prudential Life Insurance Co. v. Benja¬ 
min, 328 U. S. 408, 429-131, 66 S. Ct. 1142, 1154-1155. 

23 See, e. g., Olin v. Kitzmiller, 259 U. S. 260, 262, 42 S. Ct. 510, 511; Arizona 
v. California, 2S3 U. S. 423, 449, 51 S. Ct. 522, 524; cf.. United States v. Ari¬ 
zona, 295 U. S. 174, 183, 55 S. Ct. 666, 668-669; see also Section 11, Natural 
Gas Act, 52 Stat. 821, 827,15 U. S. C. § 717, 717j. 
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was passed in 1920, it had already been established tljat the 
states had authority to regulate retail rates to consumers for 
gas transmitted across a state line. Pennsylvania Gas Co. v. 
P. S. C., 252 U. S. 23; P. U. C. v. Landon, 249 U. S. 236. But in 
1920 Congress could not foretell that interstate wholesale rates 
were to be declared beyond the reach of state regulation seven 
years later in the Attleboro case 24 and, indeed, rate regulation 
at that time was primarily a matter of retail rate regulation. 
Furthermore numerous statements in the legislative history of 
the 1920 Act assumed the existence of state power and indicate 
a purpose to “leave” jurisdiction with the states, not confer it 
upon them. 25 Neither does there appear anywhere in thkt his¬ 
tory a purpose to expand state power. 

Corroboration of this interpretation is afforded by the history 
of the 1935 legislation. Nowhere does there appear ar^y evi¬ 
dence of a belief by Congress in 1935 that it had conferred any 
power upon the states over interstate wholesale rates when it 
enacted Section 20 in 1920. Likewise, no indication appears 
that Congress deemed the states to have any power frojn any 
source over any interstate wholesale rate. On the contrary, 
that history is replete with showings that a primary purpjose oi 
Part II was to confer jurisdiction upon the Federal Commis¬ 
sion over all interstate wholesale rates which the Attleboro case 
had “placed * * * entirely beyond the reach of the 

States” (S. Rep. No. 621,74th Cong., 1st Sess., p. 17). I 

If Section 20 is so interpreted, all possibility of jurisdictional 
conflict with Part II disappears and there is no necessity for 
implying an exception of licensees from Part II, as Petitioners 
urge, to resolve the conflict here assumed arguendo. So inter¬ 
preted there is, of course, no necessity for the Commission to 
find that the States concerned are unable to agree. Accordingly, 
while the Commission made that finding, it expressly ^tated 
that it did not regard that finding as a necessary condition 
precedent to its authority under Section 20 (Pets. App. 5$). 

14 Publ. Util. Comm. v. Attleboro Co., 273 U. S. S3. 

" Hearings, H. R. Committee on Water Power, 65th Cong., 2nd Sess., pp. 66, 
99,101; 58 Cong. Rec. 2239 ; 59 id. 6537. 
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b. If Section 20 Is Not Interpreted To Avoid Conflict, It Should be Held 

Repealed, Pro Tanto, by Part II 

Petitioners argue that jurisdictional conflict between Section 
20 and Part II must be resolved by excepting licensees from 
Part II, not by holding Section 20 impliedly repealed pro tanto 
by the later enactment of Part II, because repeals by implica¬ 
tion are not favored (Pets.Br. 58). Petitioners err, however, in 
assuming that if such conflict is to be resolved, the question pre¬ 
sented is whether repeal by implication is favored. The ques¬ 
tion then is rather one of choosing between repeal of Section 20 
pro tanto, by implication, unfavored though that be, and an 
even more extensive nullification of Part II by implied excep¬ 
tion, which is no more favored. For it is an elementary rule of 
law that even express exceptions from a general policy which a 
law embodies should be strictly construed. Spokane <& Inland 
R. R. v. United States, 241 U. S. 344, 348, 350; cf. Piedmont <& 
Northern Ry. v. I. C. C., 286 U. S. 299, 311, 312; United States 
v. McElvain, 272 XJ. S. 633, 639. 

Implied repeal of Section 20, pro tanto, would require only 
that to the extent that Section confers jurisdiction on states 
to regulate interstate wholesale rates of licensees that are also 
“public utilities” by agreement, it shall be deemed repealed by 
Part II. This is in striking contrast to the breadth of effect 
the exemption of licensees would have in nullfying a number 
of important provisions of Part II. Among the provisions 
so nullified would be the compulsory interconnection and serv¬ 
ice provisions of Sections 202 (b) and 207; the war and other 
emergency compulsory interconnection and service provisions 
of Section 202 (c); regulation of sales, leases, dispositions, 
and mergers of facilities, and acquisition of securities of other 
public utilities, under Section 203; rate schedule filing pro¬ 
visions and provisions for suspension of changes in rates un¬ 
der Section 205; prohibition of “insiders’ profits” and payment 
of dividends out of-capital by Section 305 (a); and regulation 
of interlocking directors and officers under Section 305 (b). 
Not a shred of justification for striking down all these salutary 
provisions is offered by Petitioners and it is not credible that 
such a result was intended without a word in the statute or in 
the legislative history showing that intention. 
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Quite obviously such a wholesale nullification of the Act is 
to be avoided and may be avoided by implied repeal 6f the 
1920 provision” (to the extent of the repugnancy), 27 as has 
already been held proper (Safe Harbor v. F. P. C., 124 F. 2d 
800, 804 (C. A. 3), cert, denied, 316 U. S. 663. Cf. Benton, 
Jurisdiction of the Federal Power Commission , 14 Geo. Wash. 
L. Rev. 53, 78). As the Third Circuit said in the seconc. Safe 
Habor case (179 F. 2d 179, at p. 186, note 10): 

* * # If the provisions of the respective [I'arts] 
cannot be reconciled, then the former must be deemed 
to be repealed by the latter * * *. 

7. IMPLIED EXEMPTION NOT NECESSARY TO PRESERVE ANY 
UNIQUE CONTRACTUAL RIGHT TO SUPERIOR RATES 

Petitioners draw from the legislative history of the Federal 
Power Act statements of individual members of Congress to 
support their claim that licenses under Part I embody !a de¬ 
tailed contractual definition of “ all the rights, privileges, duties, 
liabilities and responsibilities of the licensee vis-a-vis the Gov¬ 
ernment”, “definitely setting forth the financial requirements 
to be involved, including the price of recapture and the regula¬ 
tion of rates” (Pets.Br. 47). And 25 pages later (Pets.Bj-. 73- 
74) Petitioners, without further support, assume a Congres¬ 
sional intent “to accord investors in licensed projects especially 
generous treatment” in fixing rates. [Emphasis supplied]. 

The showing we have already made that Section 20 provides 
a ceiling, not a floor, for licensees’ rates, and that Section 3 (13), 
on the facts of this case, does not prevent the deduction of 
depreciation in determination of the rate base, is sufficient in 
itself to dispose of Petitioners’ claim to a unique contractual 
right to rates, of which Penn Water cannot be deprived under 
the provisions of Part I, either “especially generous” or other¬ 
wise. 

"Petitioners assert that the Federal Water Power Act of 1920 was re¬ 
enacted as Part I of the Federal Power Act in 1935 (Pets.Br. 44). The 
fact is it was not reenacted. Certain sections, not including Section 20, 
were amended, and the 1920 Act as amended was designated Part I of the 
Federal Power Act. 49 Stat. 838; S. Rep. No. 621, 74th Oong., 1st Sess., 
pp. 17, 42; H. Rep. No. 1318, 74th Cong., 1st Sess., pp. 7, 26. 

" United States v. Borden Co., 308 U. S. 188,198-199. 
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But beyond this is a further and complete answer to Peti¬ 
tioners’ claim. Penn Water is not a licensee under a license 
issued prior to the enactment of Part II. It takes its license, 
not yet issued and ordered effective as of a date after the enact¬ 
ment of Part II, subject to whatever effect Part II may now 
freely be determined to have by way of repeal or necessity for 
interpretation of Part I (supra, pp. 38-39). 

Section 28 on which Petitioners rely (Pets.Br. 48) as showing 
that no amendment of the Act can affect any license thereto¬ 
fore issued, cannot avail Penn Water for the same reason—its 
license was not issued prior to the 1935 amendment. 

Thus it is unnecessary to the decision here to answer the 
broader implications of Petitioners’ arguments or to explore the 
mental processes of Petitioners’ discussion in which Congress¬ 
men’s statements that were addressed to the question of tenure 
of the federal permission to develop water power sites and silent 
as to rates, are utilized as spring boards for concluding that 
licensees are entitled to “especially generous” rates. The short 
answer is found in the painstaking efforts that were made to 
■write into the Federal Water Power Act of 1920 express provi¬ 
sions for the recapture of excessive profits. See Sections 10 (e) 
and 10 (d). 

Theodore Roosevelt who stopped the indiscriminate and un¬ 
conditional vesting of the nation’s water resources in private 
hands for exploitation, 28 Gifford Pinchot and the other “con¬ 
servationists” who fought the long fight for the enactment of 
federal legislation that would procure to the people of the na¬ 
tion, instead of to a favored few, the benefits of the nation’s 
water power resources, 29 and President Wilson who succeeded 
after many years in securing the enactment of the proposed 
legislation into law, 30 would turn over in their graves at the 
prospect that the net result of their efforts had been in 1950 
to confirm in a favored few who have been given a monopoly of 
water rights, a guarantee of “especially generous” rates—rates 
superior to those to which all other electric companies are 
entitled. 

“Kerwin, J. G., Federal Water Poicer Legislation (1926), pp. 116-123. 

“Kerwin, op. cit., p. 124 et seq.; Pinchot, G., The Long Struggle for Effec¬ 
tive Water Poicer Legislation , 14 Geo. Wash. L. Rev. 9-20. 

*° Kenvin, op. tit., pp. 217, et seq .; Pinchot, supra, p. 19. 



B. PENN WATER’S SALES TO PENNSYLVANIA ELEC¬ 
TRIC UTILITIES ARE “IN INTERSTATE COMMERCE” 

UNDER THE ACT 

The Petitioners’ Objections .—Petitioners in No. 10236 for 
their Point II say (Pets.Br. 62-64) that the Commission 
erroneously assumed that it could regulate all of Penn Wjater’s 
rates if Penn Water is a “public utility”. By this they seem 
to charge that the Commission failed to find that the sales 
to the Pennsylvania electric utilities 31 are “in interstate com¬ 
merce” so as to be subject to Commission regulation tinder 
Sections 205 and 206. 32 Petitioners go on to argue thajt the 
only sale “in interstate commerce” of the Maryland-produced 
energy sold by Baltimore Company to Penn Water and ifesold 
by it to Pennsylvania electric utilities serving ultimate con¬ 
sumers in Pennsylvania, is the first sale by Baltimore Com¬ 
pany (Pets.Br. 62). This, notwithstanding that Petitioners’ 
own facilities transmit that energy from points of intercon¬ 
nection in Maryland across the Pennsylvania boundary to 
the Safe Harbor and Penn Water plants on the Susquehanna 
River, thence to the points of sale by Penn Water. 

Notwithstanding the instantaneous and indivisible nature 
of electric energy transmission from points of production to 
points of consumption, Petitioners seem to say that the inter¬ 
state character of the transmission, although continuing iafter 
that first sale, stops at the Susquehanna River plants (Petjs.Br. 
63) where the energy is commingled with Pennsylvanial-pro- 
duced energy, or stops where the voltage (pressure) is chajnged 
or controlled (Pets.Br. 64). Penn Water’s sales for resale 
they admit to be sales at wholesale, as defined in the Act 
(Pets.Br. 63), but they argue that they are sales in intrastate, 
not interstate commerce (Pets.Br. 64). They conclude by 
saying that the Supreme Court has n'ut decided where inter¬ 
state commerce ends, but they claim that “the local disposition 
* * * the disposition by the purchaser, whether at whole- 

“ Petitioners admit that the only other sale for which the Commission 
ordered a rate reduction, that to Baltimore Company, is subject to Com¬ 
mission regulation (Pets.Br. 62). 

“And under Section 20 of Part I that confers regulatory jurisdiction 
when power “shall enter into interstate or foreign commerce”. 



42 


sale or retail” is not a transaction in interstate commerce 
(Pets.Br. 64). 

The Pennsylvania Commission, Petitioner in No. 10239, 
argues that all of the Pennsylvania-produced energy, with 
which the Maryland-produced energy is commingled in the 
sales to the Pennsylvania electric utilities, is transmitted and 
sold in intrastate commerce and that the sale of the com¬ 
mingled energy, therefore, is not subject to Commission regu¬ 
lation; also that the entire sale to each of those customers is 
primarily local in nature and should be subject only to Peti¬ 
tioner’s regulation, which it has undertaken (Pa.P.U.C.Br. 
21-28.) 

The Commission’s Decision .—The Commission’s opinion and 
findings 33 disclose what we believe the Court will agree is a 
careful consideration of the jurisdictional questions. Point¬ 
ing out that the rate provisions of Part II apply only to a 
“public utility”, it first considers the statutory definition of 
“public utility” and refers to some of the Petitioners’ facilities 
which clearly bring them within that definition. 34 The Com¬ 
mission then, in specific terms, takes up Petitioners’ conten¬ 
tion, repeated to this Court, that the sales to the Pennsylvania 
electric utilities cannot be considered sales “in interstate com¬ 
merce” because they include varying amounts of Pennsylvania- 
produced energy (Pets.App. 51). 

The discussion which follows, leading to the conclusion that 
those sales and that to the Baltimore Company are “in inter¬ 
state commerce” (Pets.App. 51-58), 35 points out that the Act 
does not define “sale in interstate comerce”, but leaves the 
question of the applicability of that term to particular sales 
to be determined by the Commission and the courts (Pets.App. 
51). 

The Commission then discusses the operations of the “in¬ 
tegrated and coordinated interstate electric system” composed 
of the facilities of Penn Water, Safe Harbor and Baltimore 
Company and shows how the interstate energy flows play a 

" Pets.App. 49-58, 177-183. 

14 The Commission’s findings Nos. (1) to (9), Inc., parallel the opinion 
(Pets.App. 177-180). 

* See also findings Nos. (10) to (18) (PetsA.pp. 181-183). 
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much more important part electrically and economically than 
is indicated by any percentage figure comparing them with in¬ 
trastate energy flows. It relates how energy generated at Safe 
Harbor and in Penn Water’s plant at Holtwood flows south to 
Baltimore and how, at times, energy generated at Baltimore 
flows north on the same lines to Safe Harbor and Holtwood 
where it is delivered with energy generated at these plants 
to the Pennsylvania companies, PE, ME and PP&L. I The 
Commission shows how energy may move in either direction 
between Holtwood and Safe Harbor and may be converted 
from 60-cycle to 25-cycle, or vice versa, as conditions warjrant. 
The opinion shows that by combining hydroelectric and ste am- 
electric generating facilities a far larger combined utility load 
can be supplied, and supplied at lower production cost, than 
would be possible by the several generating plants operating 
independently. Integration and coordination of facilities and 
operations in the system are conditioned by these considera¬ 
tions, among others: 

(1) Electric utility loads, such as those in Baltimore, "fork, 

Coatesville and Lancaster, ranging widely from midnight and 
week-end lows to daily peaks at approximately 5:30 P. M. on 
workdays in early December, must be supplied by production 
of electric energy as it is consumed—no storage of electric 
energy for such purposes being feasible. The system gener¬ 
ators must respond instantaneously to the flick of every cus¬ 
tomer’s switch turning on a light, motor, or heater. ! 

(2) To supply the peak loads in a city like Baltimore from 
local steam generating plants typically requires the operation 
of all available plants (except those held in reserve for emer¬ 
gencies) including older and less efficient plants which operate 
at a relatively high per-kilowatt-hour fuel cost. 

(3) The flow of the Susquehanna River fluctuates widely 
from a low of 2,100 cfs to a high of 860,000 cfs (1 J.App. 39) ; 
hence the hydro plants on that River, if operated independently 
could not carry a large utility load. Their dependable capacity 
is too low because of recurrence of low river flows. However, 
at other times they can produce large quantities of energy 
which only large utility loads can absorb by shutting down 
steam generating units having higher fuel costs. 
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On this system a mode of operation has been worked out 
whereby, during low water periods, when there isn’t enough 
river flow to drive the generators at full capacity around-the- 
clock, they are operated a few hours each day “on the peak” 
of the combined load, while the most economical steam generat¬ 
ing units are operated continuously “on the base” of the load. 
During off-peak hours the river flow is impounded in the plant 
reservoirs (“ponded”). 

During high water periods the hydro plants are operated 
around-the-clock on the base of the load, and the higher pro¬ 
duction cost steam plants supply the remainder of the load, in¬ 
cluding the peaks. Thus the economies of hydro production 
are fully realized, with steam units utilized to provide the 
capacity necessary to “firm up” the hydro plants during pe¬ 
riods of low river flow. 

The result, as already suggested, is that this integrated sys¬ 
tem supplies a larger utility load than would be indicated by 
any mere addition of the utility loads which the several plants 
could supply, if operated independently, and does so at much 
less than the average of the costs of such independent opera¬ 
tion. The system output, part of which is sold to Baltimore 
Company and parts to the Pennsylvania utilities, is peculiarly 
the product of an integrated, system, functioning as a single 
multi-state electric and economic unit. It is an electric and 
economic product that is not a mere composite of the products 
of the individual plants, but an interstate product whose nature 
and very existence are wholly dependent on the continued ex¬ 
istence and on the method of operation of the integrated inter¬ 
state system. It is a unique product existing only interstate, 
characterized by capacity to supply large combined utility loads 
at low cost of production. 

That the product Penn Water sells, at the actual low produc¬ 
tion cost involved, is a product which it would not and could 
not sell at that cost without the continuing existence and oper¬ 
ation of the integrated interstate system is clear. Penn Water 
does not have the capacity to supply the utility loads it does 

supply without drawing on Baltimore Company’s out-of-state 

% 

steam generators during peak-load hours of low river flow 
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periods. 56 This is shown by the fact that Penn Water’s depend¬ 
able capacity from Pennsylvania generators, to meet ijs firm 
power obligations to its Pennsylvania customers, is 117,363 
kw, as found by the Commission, compared to the maximum 
total loads it actually is able to serve, of 153,512 kvf, or a 
deficiency of 36,149 kw, which it obtains from Baltimore Com¬ 
pany. See infra, p. 159. Furthermore, without the availability 
of the Baltimore Company’s utility load to absorb Penn Water’s 
excess generation during periods of high river flow results^ in 
a saving of the fuel costs which would otherwise be incurred. 

The Commission concluded (Pets.App. 55): ] 


In the light of the foregoing facts, each of Penn 
Water’s sales in Pennsylvania is clearly a system trans¬ 
action of a character wholly interstate even though at 
times it involves varying amounts of energy never cross¬ 
ing the State boundary, sometimes unmixed and some¬ 
times mixed with out-of-state energy. In short, Penn 
Water is selling interstate system energy to purchasers 


outside the system, 
commerce”. 


Such sales are sales in “in 


terstate 


The Commission then referred (Pets.App. 56) to the decision 
of the Third Circuit in the first Safe Harbor case 37 wherje that 
Court had pointed out that Safe Harbor operates “as part of a 
large integrated interstate electric system” and sells all of 
its electric output, which “must be treated as an integrated 
whole” to “its two parent companies”, Baltimore Company 
and Penn Water. The Commission observed (Pets.App. 56) 

’’This fact that Penn Water does not have the capacity from Pennsyl¬ 
vania generators to meet its miximum Pennsylvania load obligation^ under 
low river flow conditions is sufficient of itself to distinguish Peoples Natural 
Oas Co. v. P. S. C. of Pennsylvania (270 U. S. 550) on which the Pennsyl¬ 
vania Commission relies (Pa.P.U.C.Br. 22). That case held that the state 
could compel a sale from a pipeline carrying a mixture of out-of-state and 
in-state gas where there was sufficient intrastate gas supplied to the line to 
satisfy the amount of gas required for the sale compelled to be made. Aside 
from the doubt that would arise where the total needs of all potential 
purchasers in the state were considered (e. g., would the state commission’s 
jurisdiction depend on which purchasers were the first to apply for an order 
compelling service) the case may perhaps be regarded on its facts jis pre¬ 
senting no actual conflict of interests among states. 

57 Safe Harbor Water Power Corp. v. P. P. C., 124 F. 2d 800, 802-803. 807. 
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that “the energy sold by Safe Harbor, like that sold by Penn 
Water to its Pennsylvania resale customers, includes varying 
amounts of energy which never crosses a state line. All are 
nevertheless sales in ‘interstate commerce’.” 38 

The underlying facts, as thus found by the Commission, are 
fully substantiated by the record. None of them is questioned 
in this connection. 39 In fact, until the precipitation of the 
issues in this proceeding, Penn Water was a most ardent ex¬ 
ponent of the unique benefits derived from the operation of 
the integrated interstate system (10 J.App. 3728; 14 J.App. 
4500; 15 J.App. 4644). 

Conflicting State Interests. —That the sales of the output 
of the integrated interstate system of which Penn Water is a 
part are sales in interstate commerce is very realistically con¬ 
firmed by the conflict of interests of Pennsylvania and Mary¬ 
land in the regulation of those sales. Perhaps the most sig¬ 
nificant single fact revealed in this entire case, with its 26,764 
pages of record, is that the State of Maryland and the State 
of Pennsylvania both want a lion’s share of the available reduc¬ 
tion in Penn Water’s rates. Maryland wants the full 
$1,954,261 found by the Commission, or at least the $1,733,318 40 
allocated to Baltimore Company. 41 The Pennsylvania Com¬ 
mission, on the other hand, has determined that there is avail¬ 
able a reduction in rates of Penn Water and Safe Harbor in 

" In the second Safe Harbor case (179 F. 2d 179, 185, cert, denied, 339 
U. S. 957) the Third Circuit again held that Safe Harbor’s sales “con¬ 
stitute in fact wholesale sales in interstate commerce”. The record there, 
as here, showed that Safe Harbor’s output enters into the pool in the same 
manner as Penn Water’s so that It is partly consumed In Pennsylvania 
and partly transmitted into Maryland. Practically all of Penn Water’s 
third of the energy sold by Safe Harbor, and there held to be sold in inter¬ 
state commerce, is delivered by Penn Water to its Pennsylvania customers. 
The Court however relied on the fact that the output “is delivered to an 
integrated interstate electric system * * * one third going to [Penn 
Water) * * 

"With one exception we believe they are not questioned in any connec¬ 
tion. That exception is the question of Penn Water’s capacity from Penn¬ 
sylvania generators to meet its obligations to its Pennsylvania customers. 
As to that we show hereinafter that the Commission’s findings are fully 
supported. Infra, pp. 140-149, 158-168. 

"$1,733,318 is the amount of the reduction to Baltimore Company under 
the prescribed change, on the basis of 1946 operations (Pets.App. 174). 

41 3 Tr. 1302; Br. for Md. P. S. C. before Commission, p. 11. 
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Pennsylvania, amounting to $826,000 and has ordered rates 
to the Pennsylvania utility customers to be reduced by that 
amount, 42 as compared to $220,943 allocated by the Commis¬ 
sion out of the $1,954,261 total reduction it found available 
in all of Penn Water’s rates. Pennsylvania cannot have the 
reduction of $826,000, without confiscation of Penn Water’s 
property, unless it be taken from the reduction given to Mary¬ 
land. And, of course, Maryland can’t have the yet larger 
reduction it sought without its being taken from the Pennsyl¬ 
vania customers. 

This sharply defined rivalry of the consumer interests cj>f the 
two states, where both are dependent on supply by the same 
producers is not new. It is the same kind of conflict presented 
in Publ. Util. Comm. v. Attleboro Co. (273 U. S. 83) which) con¬ 
duced to the enactment of the rate regulatory provisions of 
Part II of the Federal Power Act in 1935. And it is the same 
kind of economic rivalry that a century and a half earlier had 
led to the adoption of the commerce clause of the Constitution 
and so largely influenced its subsequent development by the 
Supreme Court. Brief references to that history will make 
plain that in a most profoundly accurate sense Penn Water’s 
sales to the Pennsylvania electric utilities are “sales in inter¬ 
state commerce”—beyond the power of regulation by the states 
under the commerce clause even if Congress had remained 
silent, precisely within the scope of the rate provisions of the 
Federal Power Act which were intended to fill the constitu¬ 
tional gap in state rate regulation, and necessarily within 
those provisions of the Power Act if the maximum benefits 
of such integration are to be secured and realized. 

1. THE COMMERCE CLAUSE PREVENTS STATE REGULATION OF 

THESE RATES 

A brief reference to very familiar and very elementary (con¬ 
stitutional considerations will make plain that the conflict 
between the Pennsylvania Commission’s attempted regula¬ 
tion of Penn Water’s rates, and the interests of Maryland 
consumers, is squarely within the scope of the powers with- 

I 

drawn from the states by the commerce clause. 


° As shown by the Pennsylvania P. U. C.’s order (Pets.App. 361). 
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The purpose of the clause of Section 8 of Article I of the 
Constitution giving Congress the power 

To regulate Commerce with foreign Nations, and 
among the several States * * * 

was to prevent any state from attempting to benefit its own 
people by regulation oppressive of the commerce which con¬ 
cerns more states than one. This purpose was made evident 
in the debates at the Constitutional Convention. 43 It was re¬ 
iterated in later correspondence and other writings 44 It was 
ably expressed in The Federalist where Hamilton refers to 
“The interfering and unneighbourly regulations of some 
States” as becoming, “if not restrained by a national control”, 
“injurious impediments to the intercourse between the differ¬ 
ent parts of the Confederacy”, 43 and Madison notes “The neces¬ 
sity of a superintending authority over the reciprocal trade of 
confederated States”, and includes the commerce clause among 
those grants of power “which provide for the harmony and 
proper intercourse among the States.” 445 

A third of a century after the ratification of the Constitution 
in Gibbons v. Ogden, 9 Wheat. 1, Chief Justice Marshall enun¬ 
ciated principles for the interpretation of the commerce clause 
which have to this day kept what he referred to as the “com¬ 
merce which concerns more States than one” 47 largely free 
from the restrictions and limitations which would serve the 
interests of only one state—free to benefit the interests of the 
several states (9 Wheat, at p. 194): 

* * * The word “among” means intermingled 

with * * * Commerce among the States, cannot 
stop at the external boundary line of each State, but 
may be introduced into the interior. 

“II Farrand, The Records of the Federal Convention (Rev. Ed. 1937). 
308, 441. 

44 III Farrand, Op. Cit. 478, 519, 547-548. 

“ The Federalist, No. XXII (Everyman’s Ed. 1911) 103. 

44 Op Cit. No. XLII, 214, 215. 

4T 9 Wheat. 1, 194; see United States v. South-Eastern Underwriters 
Ass'n., 322 U. S. 533, 551; Stern, That Commerce Which Concerns More 
States Than One, 47 Harv. L. Rev. 1335,1361. 
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The concurring opinion of Johnson, J., is instructive as to 
the origin of the commerce clause in the necessity for resolu¬ 
tion of the conflict of commercial regulations by the Several 
states under the Articles of Confederation. He said (9 Wheat. 
224-225): | 

For a century the States had submitted, with mur¬ 
murs, to the commercial restrictions imposed by the 
parent State; and now, finding themselves in t]he un¬ 
limited possession of those powers over their owh com¬ 
merce which they had so long been deprived bf and 
so earnestly coveted, that selfish principle which, well 
controlled, is so salutary, and which, unrestricted, is so 
unjust and tyrannical, guided by inexperience and jeal¬ 
ousy, began to show itself in iniquitous laws and im¬ 
politic measures, from which grew up a conflict of com¬ 
mercial regulations, destructive to the harmony of the 
States, and fatal to their commercial interests ajbroad. 

This was the immediate cause that led to the farming 
of a convention. 48 

i 

A century later the Supreme Court recurred to thi^ basic 
purpose of the commerce clause in striking down an attempt by 

41 His opinion continued: 

As early as 1778, the subject had been pressed upon the attention of 
Congress, by a memorial from the State of New Jersey; and in ltsi, we 
find a resolution presented to that body, by one of the most enlightened 
men of his day [Dr. Witherspoon], affirming that “it is indispensably 
necessary that the United States in congress assembled, should be vested 
with a right of superintending the commercial regulations of every State, 
that none may take place that shall be partial or contrary to the common 
interests.” The resolution of Virginia [January 21, 1786], appointing her 
commissioners to meet commissioners from other States, expresses their 
purpose to be, “to take into consideration the trade of the United States, 
to consider how far an uniform system in their commercial regulations 
may be necessary to their common interests and their permanent harmony.” 
And Mr. Madison’s resolution, which led to that measure, is introduced 
by a preamble entirely explicit to this point: “Whereas, the relative situa¬ 
tion of the United States has been found, on trial, to require uniformity in 
their commercial regulations, as the only effectual policy for obtaining, 
in the ports of foreign nations, a stipulation of privileges reciprocal to 
those enjoyed by the subjects of such nations in the ports of the [United 
States, for preventing animosities, which cannot fail to arise amobg the 
several States, from the interference of partial and separate regulations,” 
&c., “therefore, resolved,” &c. (9 Wheat. 224-225). 


50 


West Virginia to preserve its dwindling supply of natural gas 
for its own citizens in preference to consumers in Ohio and 
Pennsylvania. In consolidated cases {Pennsylvania v. West 
Virginia , 262 U. S. 553) brought by Ohio and Pennsylvania to 
enjoin enforcement of the West Virginia statute the Court said 
(at pp. 596-597): 

By the Constitution, Art. I, §8, cl. 3, the power to 
regulate interstate commerce is expressly committed to 
Congress and therefore impliedly forbidden to the 
States. The purpose in this is to protect commercial 
intercourse from invidious restraints, to prevent inter¬ 
ference through conflicting or hostile state laws and to 
insure uniformity in regulation. It means that in the 
matter of interstate commerce we are a single nation— 

one and the same people. * * * 

* * * * * 

Natural gas is a lawful article of commerce and its 
transmission from one State to another for sale and 
consumption in the latter is interstate commerce. A 
state law, whether of the State where the gas is produced 
or that where it is to be sold, which by its necessary 
operation prevents, obstructs or burdens such transmis¬ 
sion is a regulation of interstate commerce,—a pro¬ 
hibited interference. * * * 

A few years later, again basing its decision on the purpose of 
the commerce clause to avoid regulation by one state conflict¬ 
ing with the interest of another state in “commerce which con¬ 
cerns more states than one”, the Court struck down a Rhode 

Island Commission approval of an increase in the rate a Rhode 

% 

Island electric utility charged a Massachusetts electric utility 
for energy sold to the latter for resale. Publ. Util. Comm. v. 
Attleboro Co., 273 U. S. 83. The Rhode Island Commission 
contended that the old rate would tend to increase the burden 
on Rhode Island consumers and impair the company’s ability 
to render good service at reasonable prices, hence that the regu¬ 
lation was essentially local, affecting interstate commerce only 
indirectly and incidentally. It relied on Pennsylvania Gas Co. 
v. P. S. C. (252 U. S. 23), on which Petitioners in the present 
case rely. 
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Holding Missouri v. Kansas Gas Co. (265 U. S. 298) ijather 
than the Pennsylvania Gas Co. case controlling, the Court said 
(273 U. S. at p. 90): j 

* * * The forwarding State obviously has no 
more authority than the receiving State to place a direct 
burden upon interstate commerce. * * * [I]f 
Rhode Island could place a direct burden upon the inter¬ 
state business of the Narragansett Company because 
this would result in indirect benefit to the customers of 
the Narragansett Company in Rhode Island, Massa¬ 
chusetts could, by parity of reasoning, reduce the rates 
on such interstate business in order to benefit the cus¬ 
tomers of the Attleboro Company in that State; who 
would have, in the aggregate, an interest in the inter¬ 
state rate correlative to that of the customers ojf the 
Narragansett Company in Rhode Island. Plainly,!how¬ 
ever, the paramount interest in the interstate business 
carried on between the two companies is not local to 
either State, but is essentially national in character. 
The rate is therefore not subject to regulation by Either 
of the two States in the guise of protection to their re¬ 
spective local interests; but, if such regulation is re¬ 
quired it can only be attained by the exercise Qf the 
power vested in Congress. * * * 

The conflict in state regulation presented in the Attleboro 
case was thus essentially the same as that involved in the pres¬ 
ent case. In both cases if the consumers in one state would 
benefit from a rate change attempted by their state regulatory 
authority, the consumers in the other state supplied from the 
same production source would suffer a corresponding disad¬ 
vantage. 

2. PART II RATE REGULATION IS AS BROAD AS THE DISABILITY 
OF THE STATES UNDER THE COMMERCE CLAUSE 

The rate-regulatory provisions of the Federal Poweif Act 
were enacted to fill the gap in electric utility rate regulation 
thus confirmed by the Supreme Court, where the rates concern 

912792—50-5 
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“more states than one.” The Senate Committee Report on the 
bill said: 

The new part 2 of the Federal Water Power Act would 
constitute the first assertion of Federal jurisdiction over 
this major interstate public utility. The decision of the 
Supreme Court in Public Utilities Commission v. Attle¬ 
boro Steam & E. Co. (273 U. S. 83) placed the interstate 
wholesale transactions of the electric utilities entirely 
beyond the reach of the States. Other features of this 
interstate utility business are equally immune from State 
control either legally or practically. 

The scope of the rate provisions of Part II is, therefore, fixed 
by the extent of state regulatory conflicts which the commerce 
clause avoids by preventing state regulation of commerce which 
concerns more states than one. Thus the sharply defined con¬ 
flict between Maryland and Pennsylvania which, as we have 
shown, so closely parallels the conflict in the Attleboro case, 
demonstrates that the rates here involved are squarely within 
the scope of Part II. 

The decisions since the enactment of the Act are in full ac¬ 
cord, and make clear that wholesale sales of the output of an 
integrated interstate system such as are here involved, com¬ 
prised of both interstate and intrastate energy flows, are within 
the commerce withdrawn from stat-e regulation by the com¬ 
merce clause and intended to be regulated under Part II. 50 

The decisions of the Third Circuit in the first and second 
Safe Harbor cases, holding Safe Harbor's sales to Penn Water 
and Baltimore Company in the operation of this very system 
to be in interstate commerce, have already been referred to 
(124 F. 2d 800, cert, denied, 316 U. S. 663; and 179 F. 2d 179, 
cert, denied, 339 U. S. 957; supra, pp. 45-46). 

Closely analogous to the present case was Kentucky Natural 
Gas Corp. v. P. S. C. (28 F. Supp. 509 (D. C. E. D. Ky.); afi’d, 

4 * S. Rep. No. 621, 74th Con?., 1st Sess., p. 17. A similar statement appears 
in the House Committee Report, H. Rep. No. 131S, 74th Con?., 1st Sess., p. 7. 

90 Transmission of energy flowing interstate where mixed with energy 
flowing intrastate has been held by the Courts and the Commission to support 
Commission regulatory jurisdiction under Part II. Jersey Central Co. v. 
F. P. C., 319 U. S. 61, 64-67; Connecticut L. <£ P. Co., 3 F. P. C. 132, 142, 44 
P. U. R. (N. S.) 170, set aside and remanded on other grounds, 324 U. S. 515. 
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119 F. 2d 417 (C. A. 6)). There, Kentucky Natural owneji and 
operated a pipe line system located partly in Kentucky and 
partly in Indiana. Some of the gas transported in the system 
was obtained in the State of Kentucky and mixed with some 
obtained in Indiana. The mixed gas moved from one state 
to the other depending upon the needs of the system and was 
used by Kentucky Natural in making wholesale sales to local 
distributing companies at points in both states. At times, 


Kentucky Natural obtained about half of the gas sold in Ken¬ 
tucky from that state, but this proportion varied greatly from 
time to time. The Kentucky Commission sought to regulate 
the company’s sales in Kentucky, but the District Court held 
that jurisdiction had been conferred on the Federal Power pom- 
mission under the Natural Gas Act 51 saying (28 F Su^p. at 
pp. 512, 513): | 


is a 


The record shows that the business of the complalinant 
a closely integrated transportation system which is 


fundamentally and predominantly interstate in char¬ 


acter from beginning to end. In structure and cjpera- 
tion, such continuity exists throughout the system that 
regulation at one point or control of a single activity 
would necessarily affect the whole structure. The sale 
and delivery of gas at wholesale from the interstate 
pipeline to local distributing companies is an integral 
part of the major enterprise, commerce between the 
states. Under such circumstances, regulation in the 
public interest is national rather than local, demanding 
a standard of uniformity unattainable except through 
a single paramount authority. * * * 

* * * * | 

The established course of business being predomi¬ 
nantly interstate, the mere fact that some gas from the 
interstate stream is sold and delivered in the stsjte of 
its origin affords that state no superior power to Regu¬ 
late or control the transaction. 


In affir ming the action of the District Court the Coijrt of 
Appeals for the Sixth Circuit said (119 F. 2d at p. f!7): 


81 52 Stat. 821-833; 15 U. S. C. 717-717w. 
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“* * * it clearly appears that the appellee is engaged solely 

in interstate commerce”. 

That case is supported by Missouri v. Kansas Gas Co. (265 
U. S. 298) and P. U. C. v. London (249 U. S. 236). In both 
cases, Kansas Natural Gas Company transported gas from 
Oklahoma into Kansas, mingled it with gas produced in Kansas 
and transported the mixed gas through Kansas and into Mis¬ 
souri. It sold and delivered the mixed gas in both states to 
distributing companies which resold and distributed it in local 
communities. At the time of the London case, of the gas sold 
in Kansas, 6% was produced in Kansas (249 U. S. at p. 242) 
while at the time of the Missouri case the intrastate gas com¬ 
prised 34% of the mixture. 52 Retail sales by the local distribut¬ 
ing companies were held subject to state regulation in the 
London case, but in the Missouri case the business of Kansas 
Gas was held to be wholly interstate and its sales to the local 
distributing companies in both states to be beyond state regu¬ 
latory jurisdiction. Both cases are repeatedly referred to in 
the legislative history of the Federal Power Act, thus indicat¬ 
ing that Congress at that time was aware of the possibility 
of sales involving electricity (or gas) originating partly out-of- 
state and partly in-state. 

Lone Star Gas Co. v. Texas (304 U. S. 224), relied on by 
Petitioner in No. 10239, is in no manner opposed to the views 
herein advanced. The rates ultimately sought to be fixed by 
the Texas Commission were retail rates charged by local dis¬ 
tributing companies. Insofar as out-of-state gas was involved, 
such retail rates were subject to state regulation under the 
holding in Pennsylvania Gas Co. v. P. S. C. (252 U. S. 23), 
already referred to (supra, p. 50; see also note 55, infra). 
The local distributing companies obtained their gas supply 
from Lone Star, a 99% affiliated corporation, which engaged in 
both interstate and intrastate business. Under the well-estab¬ 
lished rule that a state can determine the affiliate’s cost under 
such circumstances (Western Distributing Co. v. P. S. C., 285 
U. S. 119, 124; Dayton P. & L. Co. v. P. U. C., 292 U. S. 290, 
295; A. T. & T. Co. v. United States , 299 U. S. 232, 239) the 

“ Kansas Gas Company v. Kansas, 265 U. S. 298, No. 133, October Term, 
1923, Record p. 13. 
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Supreme Court upheld the state commission’s determination 
with respect to Lone Star’s “rates” charged the distributing 
companies as being in substance merely the obtaining of in¬ 
formation necessary to regulation of the retail rates, as to what 
was no more than a bookkeeping entry between two depart¬ 
ments of the same enterprise (304 U. S. at p. 237). 53 

The propriety of interpreting the rate provisions as appli¬ 
cable to Penn Water’s sales here involved, regardless of the 
fact that the energy delivered includes both energy originating 
in the state and out-of-state, is shown not only by the fa<pt that 
Congress used the term “sale in interstate commerce” unre- 
strictedly, with the breadth of meaning given it in the l|istory 
of the commerce clause, but also by the explicit statutory 
language that they should apply to “rates * * * for or 

in connection with the * * * sa j e 0 f electric energy sub¬ 

ject to the jurisdiction of the commission” (Section 205 (a)). 
[Emphasis supplied.] j 

3. PLACE OF SALE OR TRANSFER OF TITLE IMMATERIAL 

The interpretation of the Federal Power Act 54 as coyering 
those sales in the regulation of which the interests of “more 
states than one” are in conflict makes it immaterial whether 
the sale takes place before a state boundary is reached, or at 
the state boundary, or afterward at any point short of the last 
sale at retail to the ultimate consumer. 55 The Courts have uni¬ 
formly so held as to sale 56 and transmission 57 in the state of 
production, as to sale at the state boundary, 58 and as to trans- 

" Cf. Jackson, J. dissenting, F. P. C. v. East Ohio Gas Co., 338 U. S. 464, 
484, note 3. 

44 Similarly as to the Natural Gas Act (52 Stat. 821, 833,15 U. S. C. §§ 717- 
717w), the legislative history of which is similar to that of the Power Act 
in this respect. H. Rep. No. 709, 75th Cong., 1st Sess., pp. 1-2. 

" Such as had been held within the power of state regulation in Pennsyl¬ 
vania Gas Co. v. P. S. C., (252 U. S. 23) and P. U. C. v. Landon (249 U. S. 
236) and similarly in the recent case. Panhandle Eastern Pipe Line Co. v. 
P. S. C. of Indiana (332 U. S. 507). 

“ Interstate Natural Gas Co. v. F. P. C., 331 U. S. 682, 687-688; Hartford 
Electric Light Co. v. F. P. C., 131 F. 2d 953, 958, cert, denied, 319 U. 5. 741; 
Peoples Natural Gas Co. v. F. P. C„ 75 U. S. App. D. C. 235, 237,127 F. 2d 153, 
155. 

,T Jersey Central P. <£ L. Co. v. F. P. C., 319 U. S. 61, 69. 

“ Publ. Util. Comm. v. Attleboro Co., 273 U. S. 83; F. P. C. v. Hope Natural 
Gas Co., 320 U. S. 591, 594. 
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mission 50 and sale 60 in the state of consumption after the state 
line has been passed. The decisions include cases in which the 
sale preceded a sale at the state boundary 61 and in which the 
sale was a second of two sales for resale after the state boundary 
had been passed.® 2 

Petitioners’ contention (Pets.Br. 64) that the Supreme Court 
has not determined where interstate commerce ends but that 
Penn Water’s sales to its Pennsylvania utility customers are 
beyond that point is therefore clearly answered by those cases; 
constitutional immunity from state rate regulation, and fed¬ 
eral statutory imposition of Commission rate regulation as well, 
extend to the last sale for resale which concerns more states 
than one. It stops short of the sale to the ultimate consumer 
of electricity originating out-of-state. 

4. CHANGE IN VOLTAGE, ETC, DOES NOT TERMINATE INTERSTATE 

COMMERCE 

Petitioners’ references to “transformer service” (by which 
voltage—pressure—is changed), “voltage control”, and “elec¬ 
tric services” (Pets.Br. 64-65) seem to be a remnant of the ef¬ 
forts made before the Commission to mount a contention that 
Penn Water’s rates apply to “capacity services, transmission 
services, frequency control, power factor cooperation, use of 
special facilities, and other services, as well as energy” and that 
the Commission’s jurisdiction was limited to rates and charges 
relating only to the sale of “energy” in a strictly limited scien¬ 
tific sense (Pets.App. 57). The Commission concluded that 
there was nothing about Petitioners’ sales to take them outside 
the scope of the regulation provided by Congress (Pets.App. 
58). 

In this the Commission was clearly right. Its finding is sup¬ 
ported by overwhelming evidence that Penn Water sells essen- 

“ F. P. C. V. East Ohio Gas Co., 33S U. S. 464. 

*° Illinois Gas Co. v. Public Service Co., 314 U. S. 498; Colorado Wyoming 
Gas Co. v. F. P. C., 324 U. S. 626, 636-631. 

n Hartford Electric Light Co. v. F. P. C., 131 F. 2d 953, 958, cert, denied, 319 
U. S. 741. 

“ Illinois Gas Co. v. Public Service Co., 314 U. S. 498. 
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tially what every other wholesaler of electric energy sells, and 
that it and its officers until the hearing had consistently de¬ 
scribed its sales in usual terms in all contracts; rate schedules; 
bills; applications, formal reports, and other filings with regu¬ 
latory commissions; and testimony in prior cases (10 J.App. 
3643-3644,3656,3680,3705,3715,3718,3720,3723,3779,3877; 
13 J.App. 4233-4235; 15 J.App. 4554, 4556, 4630, 4631, 4644). 

Additional support for the Commission’s conclusion is found 
in Petitioners’ inability to assign any costs for its various 
claimed services independent of the costs considered by the 
Commission in fixing the rates it prescribed (2 J.App. 660-664 ; 
12 J.App. 4192-4220). The Commission’s conclusion wap also 
in accord with numerous decisions that changes in voltage or 
pressure and even remotely analogous processing of other sub¬ 
jects of interstate commerce in the course of an interstate jour¬ 
ney do not break or terminate the interstate character of the 
journey.® 3 

If Petitioners intend by their contention about change in 
voltage, and “co-mingling with energy at Holtwood and Safe 
Harbor” to which they also refer (Pets.Br. 64r-65), to isolate 


the Pennsylvania portion of the integrated system and treat 
it as having an existence of its own, independent of its out- 
of-state sources of needed capacity during periods of low river 
flow and out-of-state market for surplus energy during periods 
of high river flow, it is answered by what we have already 
shown. Such theoretical isolation is inconsistent with the 
actual interstate integration attained. 64 


® Interstate Natural Oas Co. v. F. P. C., 331 U. S. 682, 689; Hartford:. Elec¬ 
tric Light Co. v. F. P. C., 131 F. 2d 953, 960; and cases cited in both of those 
cases. 

M If it were threatened in actuality, whether as a result of state law in 
violation of the purposes of the commerce clause, or deliberate failure of 
the companies involved to fully exploit the available opportunities for 
economical integration, with resulting sacrifice of capacity and economy 
of interstate integration, it would be exactly what the commerce kause 
was intended to avoid and what the Commission, on proper application 
by one of the companies or states involved under Section 202 (b) or 207, 
is empowered to prevent. 


i 
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II 

THE USE OF A NET (DEPRECIATED) INVESTMENT 
RATE BASE MEETS STATUTORY AND CONSTITU¬ 
TIONAL REQUIREMENTS AND IS SUPPORTED BY 
SUBSTANTIAL EVIDENCE 

The Commission found Petitioners entitled to a fair return 
on a net investment rate base for the test year 1946 deter¬ 
mined as follows (Pets.App. 186): 


Average Gross Investment-$33,126,585 

Less: Average Reserve for Depreciation- 9,001,873 

Average Net Investment- 24,124,712 

Add: Working Capital Allowance- 650,000 

Net Investment Rate Base_ 24,774,712 


Petitioners object that the Commission should not have ex¬ 
cluded certain amounts aggregating $2,009,090 from the amount 
it determined to be gross investment in property used and 
useful in rendering service to its customers, and that it should 
not have deducted accrued depreciation in arriving at the rate 
base (Pets.Br. 68,139) “ These objections are without merit. 

A. The Amounts Excluded in Determining the Gross 
Investment Were Properly Disallowed 

Petitioners’ objections to Commission exclusions from the 
gross investment determined by it may be grouped under nine 
headings which will be considered substantially in the order 
in which argued in Petitioners’ brief (Pets.Br. 139-222). 

1. FLASH BOARD DEVELOPMENT AND ROLLER DAM 

INVESTIGATION EXPENSE 

Although the Commission included in the rate base the cost 
($32,763.50) of the original installation and testing of the 
project flashboard system incurred in 1911 and 1912 (Pets.App. 
104-105; 9 J.App. 3572), Petitioners object (Pets.Br. 142- 
146) to the exclusion of $49,754.97 of additional expenditures 

“This is part of a larger sum of $3,191,704.23 excluded from the rate 
base. Petitioners have abandoned the assignments of error of their petition 
for review respecting the exclusion of $1,182,61423 (Pets.App. 25-28; 
Pets.Br. 139). 
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made in the subsequent period 1913-1921 and comprised of 
$8,393.67 expended in 1913 and 1914 for “the renewal of flash- 
boards and pins, and testing to improve operating conditions”; 
$4,793.91 for a roller dam investigation and studies made in 
the years 1914-1916 and abandoned in 1916; and $36,567.3^ in¬ 
curred from 1916 to 1921 “largely in connection with experi¬ 
mental swing gates” abandoned in 1919, but also in connection 
with renewals, etc., of the original dashboard system (Pets. 
App. 104-105 ; 9 J.App. 3500, 3505, 3562, 3572). They chal¬ 
lenge the Commission’s finding that those expenditures related 
either to “improvements in operation or to experimental im¬ 
provements tried and abandoned without having been put to 
permanent use”, and to its further finding that such expendi¬ 
tures therefore “are not a cost of plant and are not includible 
in the rate base” (Pets.App. 105). The objection is that the 
findings are not supported by substantial evidence because 
there is testimony in the record “that all of the experimental 
work was necessary in order to perfect the final flashboards now 
in use” (Pets.Br. 145). j 

We shall show that the Commission’s findings are fully sup¬ 
ported by the evidence, first, in so far as dashboard renewal 
costs are involved and, second, in so far as costs of abandoned 
experiments are involved. But first we shall discuss the scope 
of judicial review of the evidence. 

a. Statutory Scope of Review Precludes Reweighing of Evidence 

While this objection starts out as an objection that the Com¬ 
mission’s finding is not supported by substantial evidence, it 
ends up as an effort to get this Court to reweigh the evidence. 
For Petitioners argue the weight of the evidence they claim to 
be opposed to the Commission’s finding and do not argue that 
there is any insubstantiality in the supporting evidence, which 
they wholly disregard. 

Petitioners plainly err in seeking such a reweighing of the 
evidence. The statutory provision under which this Court de¬ 
rives its power to review the Commission’s orders provides tjhat 
upon such review “The finding of the Commission as to ^he 
facts, if supported by substantial evidence, shall be conclusive” 
(Section 313 (b)). See Puget Sound P. & L. Co. v. F. P. C., 
78 U. S. App. D. C. 143, 146, 137 F. 2d 701, 704; Pennsylvania 
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P. & L. Co. v. F. P. C., 139 F. 2d 445,451, cert, denied, 321 U. S. 
798; N. L. R. B. v. Link-Belt Co., 311 U. S. 584, 596-597. 

b. The Findings Are Supported by Substantial Evidence 

It is clear that Petitioners’ brief wholly disregards the evi¬ 
dence supporting the Commission’s findings, and that such evi¬ 
dence is substantial. 

(1) Flashboard Renewals, as Operating Expenses, Not Capitalizable 

The evidence shows that, after the original installation and 
testing in 1911 and 1912, the renewal of dashboards was operat¬ 
ing expense, hence not cost of plant properly includible in rate 
base. The engineering testimony of Petitioners’ Witness Gunn 
(3 J.App. 1206-1210) fully supports the accounting testimony 
of the Commission’s accountant when the latter concluded: 
“Flashboards are an expendable item that are so regularly 
carried away, in whole or in part, by high water that their re¬ 
newal is treated as an operating expense” (9 J.App. 3505). 
Further confirmation is found in Penn Water’s current prac¬ 
tice. Petitioners’ Witness Gunn testified it would have been 
an error to capitalize flashboard renewals in 1945, and that it 
was his understanding they had been charged to operating 
expenses since 1921 (3 J.App. 1210). That was the year of the 
last expenditure included in the $49,754.97 in question (9 
J.App. 3572). 

Except for the expense of the roller dam investigation and 
possibly some or all of the expense of the butterfly-gate experi¬ 
mentation, all of the $49,754.97 here in question consisted of 
expenditures for such renewals of flashboards. From time to 
time, as the necessity for renewing flashboards afforded oppor¬ 
tunity, 66 pipes were substituted for rods as supporting pins and 

“Penn Water’s president and engineering witness. Walls, testified that 
the experimentation with different types of flashboards was made “as 
opportunity afforded” (1 J.App. 524), and “we designed this and that 
alternative and tried these out under operating conditions” (1 J.App. 526). 
It was a reasonable inference of fact for the Commission to draw in view 
of the other evidence herein referred to that such opportunities were 
afforded when the destruction of an existing set of flashboards in normal 
operation of the project required their renewal. N. L. R. B. v. Link-Belt Co., 
311 U. S. 584, 596-597; N. L. R. B. v. Electric Vacuum Cleaner Co., 315 U. S. 
685, 696-697; N. L. R. B. v. Nevada Consolidated Copper Corp., 316 U. S. 
105, 106-107; Federal Security Administrator v. Quaker Oats Co., 318 U. S. 
218, 227-228. 
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the sizes of the board panels were changed (1 J.App. 526; 
3 J.App. 1208-1210). There is no evidence that any reilewal 
embodying any change was any more expensive than it would 
have been without the change. 

(2) Abandonments Not Capitalizable 

The evidence shows that such remaining part of the $49,- 
754.97 as was not operating cost of the nature just described 
was cost of investigation and experimentation with proposed 
substitute devices subsequently abandoned without being put 
to permanent use. The only cost not part of flashtjioard 
renewal expense was that associated with investigation and 
experimentation on a proposed roller dam, and possibly on 
the butterfly gates (3 J.App. 1209 ; 9 J.App. 3500, 3505, 3572). 

The proposed roller dam was to be fifteen feet in height 
(9 J.App. 3500) compared with the 4 foot 9 inch height of 
the flashboards (3 J.App. 1206) and was, as its name and 
height signify, to be an entirely different device for keeping 
the reservoir at a high level under normal stream flow condi¬ 
tions and lowering it quickly in time of high stream flow. 
Petitioners’ Witness Gunn characterized the roller dam as “a 
very great change” from the flashboard device (3 J.App. 1209) 
and one which might have aggravated the trouble with ad join¬ 
ing landowners (3 J.App. 1155). The roller dam investiga¬ 
tion expense was all incurred in 1914-1916 and “abandoned” 
(9 J.App. 3500, 3562). 

Similarly the “butterfly gates,” although casually referred 
to by one of Petitioners’ witnesses as a form of flashbcjards 
(1 J.App. 527), was categorically stated by Petitioners’ Engi¬ 
neering Witness Gunn on cross-examination not to be within 
his definition of flashboards and to bear “no similarity at all 
to present flashboards” (3 J.App. 1209). The butterfly-gate 
expense was incurred from 1916 through 1919 and the experi¬ 
ment was “abandoned” in 1919 (9 J.App. 3572; see 1 J.App. 
527). 

In the face of this explicit evidence in the testimony of peti¬ 
tioners’ own witnesses on the engineering aspects and of the 
Commission’s accounting witness on the accounting aspects 
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there clearly is abundant substantial evidence to support the 
Commission’s findings. Such abandoned experiments are 
plainly not used and useful in the rendering of the electric 
service for which rates are being fixed. The costs cannot be 
regarded as anything other than costs of an abandoned under¬ 
taking which are properly chargeable to Account 538, Miscel¬ 
laneous Income Deductions, or Account 414, Miscellaneous 
Debits to Surplus (see FPC Uniform System of Accounts, 
Account 142, Preliminary Survey and Investigation Charges). 

Costs of abandoned projects, not being plant used or useful 
in public service are not properly cost of plant ( Pennsylvania 
P. & L. Co. v. F. P. C., 139 F. 2d 445, 452, cert, denied, 321 U. S. 
798). Petitioners themselves appear to have recognized the 
propriety of excluding abandonments by not objecting to the 
exclusion of the cost of an abandoned transmission line (Pets. 
App. 114). The cases cited by Petitioners (Pets.Br. 145) that 
experimental costs are proper capital ( Lincoln Chemical Co. 
v. Edwards, 289 Fed. 458, 463; Lexington W. P. Co., 1 F. P. C. 
430,490; Alabama P. Co., 2 F. P. C. 432,449,41 P. U. R. (N. S.) 
449, 470) did not involve costs charged or properly chargeable 
as operating expenses, or abandonments, and therefore are 
not in point. Both Commission cases cited involved only 
original installation and testing of the kind here reflected in the 
$32,763.50 which the Commission included in the rate base. 

Even if countervailing testimony were now to be weighed 
against the substantial evidence supporting the Commission’s 
finding, the testimony of Petitioners’ witnesses cited in their 
brief (Pets.Br. 145) does not support their claim that the roller 
dam investigation, or any part of the butterfly-gate experi¬ 
ment which was other than renewal of dashboards, was “neces¬ 
sary” to the dashboard “improvement.” For neither of the 
witnesses whose testimony Petitioners’ brief cites for such 
necessity, so testified. Each testified only that experiments 
were made with the various devices before the final “improve¬ 
ment” in the dashboards (1 J.App. 524-527; 3 J.App. 1206- 
1210). But the mere fact that other experiments were made 
before the final dashboard “improvement” does not prove that 
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those experiments were necessary to, or even that they con¬ 
tributed to, that “improvement.” Petitioners have fatllen in¬ 
to the familiar logical fallacy: post hoc, ergo propter hpc. 

Furthermore the testimony of Petitioners’ own witnesses 
establishes that the so-called “improvements” were of aj wholly 
minor and very simple nature, and not the result of thp aban¬ 
doned experimentation with substitute devices not involving 
the improvement of the flashboards. They consisted^ as we 
have stated, of the substitution of sections of pipe for the solid 
steel rods, and changes in the sizes of the board panels.] Peti¬ 
tioners’ president (then chief engineer) in 1912 wrote p, letter 
in which he characterized the results of the dashboard installa¬ 
tion as “very satisfactory” (13 J.App. 4327) and at tl^e hear¬ 
ing he testified that the flashboards in use today are “of the 
same general type” as those in use in 1911 (1 J.App. 527). 
Petitioners’ expert Witness Uhl, who examined the flashboards 
in use today in connection with his depreciation studies, de¬ 
scribed them as being of a very simple and earliest design, 
similar to dashboard installations on many other dams (17 
Tr. 6431). This testimony in itself effectively disppses of 
Petitioners’ attempt to bring these expenditures into t]he rate 
base. 

2. LOSSES DUE TO CESSATION OF CONSTRUCTION 

Petitioners do not object (Pets.Br. 147) to the findings of the 
Commission with respect to the 6% rate at w’hich interest on 
construction costs during the period of construction Tjvas in¬ 
cluded in the rate base as part of the cost of plant. Neither do 
they object to the fixing of the beginning and end of project 
construction for that purpose; the beginning being marked by 
expenditures charged April 14, 1905 (Pets.App. 89), alnd the 
end, over six years later on June 30, 1911, by commencement 
of commercial operation (Pets.App. 93-97). But Petitioners 
do object to the Commission’s finding that there was an inter¬ 
vening cessation of construction for 22 months from November 
1, 1907, to September 1, 1909, with a resulting exclusio^i from 
the rate base of claimed “interest during construction” ^n that 
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cessation period aggregating over $700,000; 07 of $13,033.04 M 
loss from spoilage of cement during the cessation period; of 
$130.99 09 petty cash shortage during that period (Pets.Br. 166- 
167); of $36,445.21 expenses of stopping construction; of 
$52,899.52 administrative and other overheads having no rela¬ 
tion to such actual construction and design work as was actually 
carried on during that period; and of $54,636.73 for engineering 
salaries and fees during the period 70 (Pets.Br. 157-158). Such 
construction costs as were incurred during the period were 
allowed, together with interest thereon, from the date full con¬ 
struction w*as resumed until the completion of construction 
(9 J.App. 3489-3491, 3494). 

Petitioners object first to the Commission’s findings on the 
ground that there is evidence showing that some construction 
continued until October, 1908 from construction funds available 
from the financing carried out prior to the panic of 1907 (Pets.¬ 
Br. 150-152), a year after the November 1,1907, cessation date 
found by the Commission (Pets.App. 90-93). Having thus got 
beyond the date of exhaustion of these funds, Petitioners go on 
to argue that the admitted complete cessation of construction 
from November 1, 1908, to September 1, 1909, was the result 
of inability to finance due to the panic and not due to any lack 
of diligence, and therefore not to be treated as a period when 
construction ceased (Pets.Br. 152). In effect they contend that 
on the Commission’s findings, discontinuance of construction 
must be deemed part of construction; hence that costs of dis¬ 
continuing construction are construction costs (Pets.Br. 158- 
161), and interest during the period of nonconstruction is inter¬ 
est during construction (Pets.Br. 157). They also argue that 

m The excluded interest consisted of $701 "5S.29 on previously incurred 
costs included in the Commission’s rate base (Pets.Br. 147-148), plus interest 
from the date incurred until June 30,1911, on items to whose exclusion from 
the rate base Petitioners are objecting in this proceeding, including interest 
during the cessation period on such expenditures made before the end of 
that period (Pets.Br. 148). Petitioners discuss $90S,734.42 (Pets.Br. 147- 
14S) which includes claimed interest on disallowed claims. Of course, if 
the Commission’s exclusions are set aside, interest on the amounts involved 
will be allowable during construction. 

* See Pets.App. 115. 

" See Pets.App. 116. 

70 The last three items aggregate $143,981.46; see Pets.App. 97-98. 
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the evidence would not support a finding that cessation of con¬ 
struction was due to lack of due diligence (Pets.Br. 1524-155). 
Finally they object that the Commission did not attach as much 
weight to some evidence as Petitioners think it should have, and 
more to other evidence, in excluding particular items of cost as 
due to the cessation of construction and not contributing to the 
construction of the project. 

A brief consideration will show that the Commission’^ find¬ 
ings are based upon a proper application of the law, aiie full 
and unequivocal, and have abundant support in the evidence. 71 

a. The Findings and Evidence Fully Support the Exclusion of the Ihterest 

* 

The Commission’s finding that construction should be treated 
as having stopped November 1, 1907, is supported not only by 
substantial evidence but by a preponderance of the evidence, if 
that were to be decided on this review. (See the discussion of 
the conclusiveness of Commission findings which are supported 
by substantial evidence, supra, pp. 59-60.) 


(I) The Evidence of Stoppage 

Contemporaneous correspondence clearly reveals the actual 
suspension of work on or about November 1,1907. On Novem¬ 
ber 26, 1907, Mr. Hutchinson, the Chief Engineer, wrot^ Mr. 
Dimock, President of McCall Ferry, in part, as follows (7 J.App. 
2983-2984): 

In accordance with the direction of the Executive 
Committee the works of this Company at McCall perry 
have been suspended, only such men being retained as 
are necessary to guard the work already done against 
danger during winter. | 

71 For the purposes of this argument we assume that Petitioners suffered 
a loss due to their idle investment in a partially-constructed plant during the 
entire 22-month period, and on that assumption show that the disallowance 
of interest for that period was, nevertheless, proper. Actually that assump¬ 
tion is more favorable to Petitioners than the evidence warrants. Fpr the 
evidence is uncontradicted that no interest was actually paid for 14 Vi months 
of the cessation period after June 15, 190S (9 J.App. 3496), defaultj being 
made in the payment of interest on the outstanding bonds which had been 
issued to provide the funds which had been expended. Wholly apart from 
all other considerations. Petitioners would not be entitled to interest for 
those 14 Vi months on this ground alone. 
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It happens that the condition of the work was par¬ 
ticularly favorable to a partial suspension, owing to the 
fact that we have finished all the work on the dam on 
both sides of the river that would have been done this 
Fall. It was intended that work on the dam should cease 
on November 1st, as it did; we expected to proceed with 
the work of the tailrace cut and complete the walls and 
other parts of the power house; this work has been 
stopped. 

The back wall of the power house, however, is up to 
its finished height at all points and so guards the power 
house against dangers from floods or ice. The cessation 
of work therefore means delay, but does „ not mean 
danger to the work already done. The force on the 
ground is sufficient to meet any emergencies; it is em¬ 
ployed in putting the construction plant in winter quar¬ 
ters and in minor work in the power house. 

***** 

The makers of water wheels and of the electrical 
machinery have been directed to cease work on their 
contracts. 

On December 3, 1907, a circular announced the “practical 
stoppage of work” (10 J. App. 3836). On January 18, 1908, 
Mr. C. A. Coffin, in a letter to Mr. Hutchinson, stated (3 J. 
App. 1121): 

In view of the long time which has elapsed since active 
work at McCall’s Ferry was suspended, it would seem 
that things had reached a point where only two or three 
caretakers are necessary. Should not the foreman in 
charge be instructed to discharge all the laborers except 
just enough to serve as watchmen? 

Vice-President Kirkland, in his letter dated January 27,1908, 
addressed to Mr. Coffin, described the work that had been done 
since November 1, 1907, as follows (3 J.App. 1123): 

Answering your letter of January 21st, I enclose here¬ 
with a list of the staff and foremen at McCall Ferry and 
their rates of pay. In addition to these men of the 



foremen class there are about fifty laborers on full time 
at an average rate of about $0.22 per hour. 

Of the $1,400 estimated weekly expenditure, $i,350 is 
for payrolls and $50 is for expenses. 

These foremen and workmen have been usefully em¬ 
ployed in cleaning up and repairing machinery which 
was worn or defective, and in taking up tracks and 
timber which were liable to damage and destruction 
by floods or neglect. The expenses incurred have been 
those which Cooper estimated as necessary to make the 
plant safe for an indefinite suspension, and you may 
recall that he stated this necessary expenditure to be 
$20,000. Instead of doing all that work by a b}g force 
in November and part of December, it has been done 
by a small force with the idea of conserving for as long 
a time as possible the working organization, so that the 
work could be promptly and economically resumed. 

Hugh L. Cooper, consulting engineer on the project, in a 
letter to the Company dated January 30, 1908, said (10 J.App. 
3969-3970): I 

* * * the work of building the dam at Elevation 

165.00 and all the additional works required hajve pro¬ 
ceeded under my direction until November 1, 1907, 
when in accordance with instructions from you, aLll work 
at McCall Ferry was practically stopped. * * * 

I have received no instruction for resuming th^ work. 

Except for 730 yards of cement poured in November, 1907, 
to protect existing structures during the shut-down period (10 
J.App. 3840), there was no construction work performed until 
May, 1908, when work was resumed on the tailrace excavation 
which had been left in a partly completed condition, aijid con¬ 
cerning which Mr. Hutchinson, on November 26, 1907, had 
advised Mr. Dimock that the “work has been stopped” I (supra, 
p. 66). The tailrace excavation, which included tfie con¬ 
struction of a rock-filled ramp with the excavated material, 
continued to October 15,1908, with the small amount of money 
available. Other work of an incidental nature was perjformed 
during this period in order to keep the reduced force busy 
when flood conditions prevented working on the tailrace excava- 

912792—50-6 
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tion (1 J.App. 459; 3 J.App. 1123,1396-1399,1408-1409,1412- 
1415, 1417-1419). 

The design work, performed during the period from Novem¬ 
ber 1, 1907, to November 1, 1908, and relied on by Petitioners 
(Pets.Br. 151-152) as showing continuation of construction 
work is not persuasive. As shown by the tabulation entered 
in the record by Petitioners (3 J.App. 1169-1173), only 27 
miscellaneous detail plans, sketches or progress curves were 
made by Cooper’s organization during that period (principally 
in connection with the tailrace work), in addition to some revi¬ 
sion of prior sketches. Only seven detail plans are listed for 
Sanderson & Porter during the same period (3 J.App. 1174)/ 2 

Finally, the record shows that prior to the hearing in this pro¬ 
ceeding, Penn Water’s president had testified that McCall 
Ferry “had to suspend work” in 1907 (1 J.App. 506-507). 

(2) The Finding Is Properly Based on Principle That Interest Is Allowable 

as a Cost of Construction 

(<r) Due Diligence in Construction is a Matter of Physical, Not Financial, 
Conditions 

Petitioners next mistakenly assume that even if there was 
a cessation of construction, they are nevertheless entitled to 
“interest during construction” in such cessation period so long 
as it was not the result of lack of due diligence on their part 
in securing funds, relying on Puget Sound P. & L. Co. v. F. P. C. 
(78 U. S. App. D. C. 143, 137 F. 2d 701, affirming 3 F. P. C. 
231,45 P. U. R. (N. S.) 237). Pets.Br. 148, 152,155. But, as 
this Court there held, the test is not due diligence as related 
to financial consideration; the due diligence test is whether 
as a matter of physical construction the project should have 
been completed within the period allowed by the Commission. 

This is plain from the fact that although this Court did not 
question that the licensee’s financial judgment was sound (as 
it is here contended the management’s was, Pets.Br. 149-150), 
it flatly rejected this conception of due diligence saying (78 
U. S. App. D. C. at pp. 144H45, 137 F. 2d at pp. 702-703): 

73 The costs of this design work, as well as the tailrace excavation and 
other plant construction during the cessation period were included in the 
rate base together with interest from the date of resumption of full scale 
construction until completion of construction (9 J.App. 3489-3491, 3494). 
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* * * Petitioner admits that so far as physical 
conditions were concerned the project could have been 
completed earlier than January, 1933. The delay in 
construction during 1930 and 1931 was caused by the 
petitioner in order to avoid the hazard of borrowing 
large sums during the depression. 

* * * Furthermore, the demand for power had 
dropped so that there was a probability of loss if the 
project were put into operation as soon as physical con¬ 
ditions permitted. Petitioner then argues that since 
sound business judgment during the financial upjset of 
1930 and 1931 required it to delay completion of 
the project, such delay was consistent with due 
diligence. * * * 

There is nothing in the Act or in the license which 
justifies such an interpretation of the obligation pf the 
licensee to prosecute the construction of a Federal j^ower 
project with due diligence. To permit interest to be 
added to costs where the sound business judgment Of the 
licensee counsels delay in order to improve its financial 
position is to allow an element of pure speculation to 
be included in net value. If such an element ot cost 
were allowed it would give an incentive to the licensee 
to delay the construction of any project wh Ore it 
felt it would lose money by bringing it into immediate 
operation. 

When a license is accepted the licensee assumes the 
risk of loss in the hope of profit. If losses are indurred 
in the first few years they are not an element in deter¬ 
mining the net value [citing Galveston Electriz Co. 
v. Galveston, 258 U. S. 388]. By the same tol\en if 
delays are deliberately caused during construction to 
avoid financial risk in borrowing money for earlier com¬ 
pletion of the project, interest during such period should 

not be considered as part of the legitimate cost cf the 
project. [Emphasis supplied.] 

Because the Puget Sound case involved a “calculated” delay 
in prosecuting construction for which the licensee was subject 
to criticism (Pets.Br. 155) Petitioners assume that aiji in- 
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voluntary construction delay due to inability to obtain funds, 
as distinguished from delay due to unwillingness to obtain funds 
on the terms available, would produce a different result and 
entitle the company to interest during the delay period (Pets. 
Br. 147, 148, 152-153). But such an assumption is in direct . 
conflict with the principle of the Galveston case, upon which 
this Court’s opinion in the Puget Sound case relied. 

Moreover, as appears below (infra, pp. 76-79), there was 
here, too, a deliberate failure to secure the required funds. 
Instead of providing at the outset for the obtaining of all of 
the funds which would be required to complete the project, it 
was deliberately decided to seek the additional funds at a later 
date. Management took a calculated risk. It lost the gam¬ 
ble. Should the rate payers now foot the bill? 

The Commission in the present case therefore properly in¬ 
quired whether, so far as physical conditions were concerned, 
construction could reasonably have been completed without 
the additional 22 months—whether “the work performed dur¬ 
ing the cessation period definitely contributed to shortening the 
construction period.” It concluded that it had not. Pets. 
App. 93. 

(6) No Warrant ■for Construing Due Diligence so as to Shift Financial 
Risk to Rate Payers 

Petitioners attack the conclusion that the work during the 
22-month period didn’t shorten the construction period as 
indicating “how desperate the Commission was” and as show¬ 
ing that the Commission was “forced to make its position ob¬ 
scure”, and they say that the conclusion is “nothing short of 
ridiculous” (Pets.Br. 154-155). The sole basis for these at¬ 
tacks is the contention that the funds necessary to continue 
full scale construction which were not available for 22 months 
could not have been obtained by due diligence. (This con¬ 
tention we show, below, is contrary to unequivocal findings 
clearly substantiated by the evidence, but may here be as¬ 
sumed, arguendo.) Thus it was the nonavailability of the 
additional investment, when needed, that caused the loss 
(postponement of earnings from the operation of the completed 
project) on the investment already made, as well as the extra 
expenditures here involved. But upon what principle is a 
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utility entitled to charge rates that will amortize its losses 
due to its financial inability to make the timely investment 
required to enable it to render the service? Entitled it is jx) a 
fair return because of the investment it has made in the plant 
rendering the service, but not on a loss it suffers because of 
investment it was unable to make. 

The only suggestion Petitioners offer to support their claim 
to indemnification for such losses is that which appears at the 
outset of their argument (Pets.Br. 147) where they argue that 
interest is allowed during construction “on the principle that 
during the period of construction there is no operating in¬ 
come * * *” (Compare the disclosure on cross-examina¬ 
tion of Petitioners’ witness on interest during construction, 
that he regarded it as representing project income foregone. 
3J. App. 1139,1143). 

If this is to be taken as meaning that a public utility is en¬ 
titled to earn a return (interest) on its investment before its 
plant is in service, its fallaciousness is obvious. Interest du 'ing 
construction is allowed if and because it is a necessary and Rea¬ 
sonable part of the cost of providing the plant needed for the 
service. 73 This is apparent from the provisions of the classi¬ 
fication of accounts prescribed by the Interstate Commerce 
Commission, issue of 1914, which are referred to by Section 
3 (13) of the Federal Power Act for the purpose of defining 
the “cost” to be included in the net investment rate base to 
which licensees are limited in claiming rates (Sections 20, 14). 
Account 76, Interest During Construction, of that system pro¬ 
vides for inclusion in Investment in Road and Equipment of 
cost of money actually incurred for acquisition and construc¬ 
tion of road and equipment. See the full text of the account 
printed, infra, p. 177, as Appendix to this brief. 

Interest on the idle investment and other losses due to finan¬ 
cial inability to go into operation as soon as the physical <x>n- 

™ In Clarion River Power Co., 1 F. P. C. 269, 288, the Commission said: 

The principle underlying the theory of interest as a capital charge during 
construction was enunciated by the Interstate Commerce Commission in 
Pennsylvania Railroad Co., 22 Val. Rep. 1, 107, in the following language: 

Interest during construction is a cost incurred in the construction of a 
railroad prior to operation. When operation begins, the revenue received 
therefrom eliminates this cost because the capital invested is no longer idle. 
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ditions of normal construction would permit are no more to 
be recouped from rate payers in later years than past losses 
in operation, as to which the governing principles have long 
been settled. 

In Regan v. Farmers’ Loan & Trust Co. (154 U. S. 362, 409) 
the Court said: 

* * # They who invest their money in railroads 

take the same chances that men engaged in other busi¬ 
ness do of making profit from the carrying on of their 
business; * * * But such possibilities of loss are 
simply the natural results of all business freely carried 
on, against which the law is powerless to afford pro¬ 
tection. * * * 

Again in Covington and Lexington Turnpike Road Co. v. Sand- 
ford, 164 U. S. 578, 596-597: 

# * * It cannot be said that a corporation is en¬ 

titled, as a right, and without reference to the interests 
of the public, to realize a given per cent upon its capital 
stock. * * * The rights of the public are not to be 
ignored. * * # If a corporation cannot maintain 

such a highway and earn dividends for stockholders, it 
is a misfortune for it and them which the Constitution 
does not require to be remedied by imposing unjust 
burdens upon the public. * * * 

In Los Angeles Gas Co. v. Railroad Commission, 289 U. S. 287, 
313, the Court pointed out: 

Deficits in the past do not afford a legal basis for in¬ 
validating rates, otherwise compensatory, any more 
than past profits can be used to sustain confiscatory 
rates for the future. 

The principle has been reasserted in specific reference to the 
Natural Gas Act, the rate provisions of which correspond to 
those of the Federal Power Act and are administered by the 
same commission. Where a company had claimed to be 
entitled to a return on costs of maintaining excess plant during 
the early years of operation the Supreme Court has said 
(F. P. C. v. Natural Gas Pipeline Co., 315 U. S. 575, 590): 
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* * * It is only on the assumption that excess 
capacity is a part of the utility’s equipment used' and 
useful in the regulated business, that it can be included 
as a part of the rate base on which a return may be 
earned. When so included, the utility gets its return 
not from capitalizing the maintenance cost, but from 
current earnings by rates sufficient, having in vieW| the 
character of the business, to secure a fair return upon the 
rate base, provided the business is capable of earning it. 
But regulation does not insure that the business dhall 
produce net revenues, nor does the Constitution require 
that the losses of the business in one year shall bd re¬ 
stored from future earnings by the device of capitalizing 
the losses and adding them to the rate base on whidh a 
fair return and depreciation allowance is to be earned. 
Galveston Electric Co. v. Galveston, 258 U. S. 388; 'San 
Diego Land <fc Town Co. v. Jasper, 189 U. S. 439,446f47. 
The deficiency may not be thus added to the rate base, 
for the obvious reason that the hazard that the property 
will not earn a profit remains on the company in the 
case of a regulated, as well as an unregulated, business. 

j 

The rejection of the attempt to capitalize operating losses jiue 
to idle installation is also in accord with prior decisions of the 
Commission, i.e., Chelan Electric Co., 1 F. P. C. 91, 97-9^, 2 
P. U. R. (N. S.) 408, 414-416; Chelan Electric Co., 1 F. P. C. 
102, 113, P. U. R. 1933E, 332; Portland General Electric Co., 1 
F. P. C. 161, 183. In the first Chelan case the Commission 
stated (1 F. P. C. at 97): i 


However, holding in suspense any part of the cost, of 
construction * * * fails to conform to the provisions 
of the Federal Water Power Act and the system of ac¬ 
counts * * *. The fact of inadequacy of operating 
revenues from part capacity cannot control—first, be¬ 
cause the * * * Act does not guarantee a return 
on the investment * * *; and, second, because it is 

taken for granted that complete installation is delayed 
with the sole purpose of adjustment to expected demand, 
in the interest of economies in both operating expenses 
and fixed charges. It is wise foresight to avoid fin- 
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needed capacity, but whether operating losses are trace¬ 
able to insufficient capacity or to idle installation, any 
deficit resulting therefrom cannot properly be capital¬ 
ized as a construction cost. 

That losses of the nature here involved, incurred before the 
commencement of operation, are not to be treated any differ¬ 
ently from those incurred after the commencement of opera¬ 
tions is shown by the accounting treatment of such items and 
the accounting principles involved. Thus the Accountants 
Handbook (3rd Ed. N. Y. 1948), edited by W. A. Paton, on 
page 653, quotes Kester, Advanced Accounting, as saying that 
excessive costs of construction, such as those from long delays 
in completing a project because of lack of funds, over the maxi¬ 
mum cost under normal conditions should be separately ac¬ 
counted for or charged off. 

So also, An Introduction to Corporate Accounting Standards , 
by W. A. Paton and A. C. Littleton (Published by the American 
Accounting Association as its Monograph No. 3, p. 33), says: 

During the launching period costs are incurred by the 
enterprise, often on a major scale, but there is at the 
time no problem of tracing costs in terms of production 
activity (aside from the classification and compilation 
required in handling construction records) or of assign¬ 
ment of costs against revenue. It must not be con¬ 
cluded, however, that losses may not occur during the 
period preceding productive activity, before revenues 
appear. The capital of a business is never impregnable, 
and losses may occur before a sale is made or even before 
a wheel turns. Unwise commitments, fraud, or sheer 
misfortune may not infrequently result in capital dissi¬ 
pation during the period of organization and construc¬ 
tion. A long-continued strike, an unusual storm, or 
some other casualty may be responsible for serious 
losses. If the circumstances are such as to indicate 
clearly that a loss has been suffered, the only proper 
treatment is an immediate segregation of the expired 
costs as a deficit, or, under some conditions, absorp¬ 
tion by a reduction of capital. 


In addition to the provisions of the Federal Power Act re¬ 
ferred to above, other provisions confirm the applicability of 
these principles to licensees. Thus Section 4 (b) of the .Act, to 
aid in the determination of the “net investment” to which 
licensees are limited in claiming rates (see the last sentence of 
Section 20, and Section 14), requires licensees to submit state¬ 
ments of the “actual legitimate original cost of construction” 
of their projects. Section 13 makes plain the policy of tl^e Act 
to prohibit and discourage delays in construction. Further¬ 
more capitalization of interest for an excessive period yould 
violate the basic purpose of the Act “to forbid inflation of cost 
by any device”. Alabama P. Co. v. McNinch, 68 App. t>. C. 
132,149, 94 F. 2d 601, 618. 

The Courts, consistently affirming Commission decisions 
contracting unusually prolonged construction periods fo|r the 
purpose of allowing interest, have said that “The allowance of 
it (interest) as a cost of construction has limits, and involves 
a discretion * * *” ( Alabama P. Co. v. F. P. C., 134 F. 2d 
602, 609 (C. A. 5)); and have pointed out that the licensee 
“assumes the risk of loss in the hope of profit” ( Puget Sound 
P. & L. Co. v. F. P. C., 78 U. S. App. D. C. 143, 144, 137 )F. 2d 
701, 702). In at least two other cases, licensees have volun¬ 
tarily agreed that losses like those here, resulting from cessation 
of construction, have no place in project plant accounts. ( City 
of Seattle, Washington, 5 F. P. C. 411; Montana Power Com¬ 
pany, 7 F. P. C.-, order dated March 30, 1948, Project 5). 

(3) Petitioners’ Objections to Substantiality of Evidence Unfounded 

Petitioners also attack the Commission’s conclusion that the 
work done during the cessation period did not shorten the con¬ 
struction period as “unsupported by evidence” (Pets.Br. 155). 

_ I 

Their first argument is that it would have been “outrageous” 
not to have carried on such construction activity when fiver 
conditions were favorable. But this, of course, in no way fends 
to show that the cessation period work could not or would not 
have been carried on simultaneously with the other construc¬ 
tion work if the latter had not been postponed due to la<?k of 
funds. The Commission’s finding does not assume, as Peti¬ 
tioners would have it, that the small amount of construction 
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which was actually carried on during a part of the 22-month 
period should have been postponed. But for the financial dif¬ 
ficulties, full scale production would have proceeded without 
interruption and would have required no longer than was ac¬ 
tually required after the 22-month interruption. What Peti¬ 
tioners overlook is that, if it had not been for the 22-month 
delay, full scale construction would have proceeded so as to 
take full advantage of the favorable weather conditions which 
they say prevailed. 

The second argument seems to be that the supporting testi¬ 
mony of the Commission’s accounting Witness Newlands is 
not substantial evidence because not corroborated by engineer¬ 
ing testimony (Pets.Br. 156). But Petitioners ignore the na¬ 
ture of the uncontroverted facts to which Witness Newlands 
testified as the basis for his conclusion (3 J.App. 1395): 

I know that the activity [referring to the kind of work 
carried on during the cessation period] was fitted in with 
the other work during 1906 and 1907, and I know that it 
was planned that it would be fitted in with the other 
work during November and December, 1907, if the work 
hadn’t stopped. 

His testimony was corroborated for the significant part involv¬ 
ing work carried on after November 1, 1907, by the contem¬ 
poraneous statement of the Chief Engineer on the construc¬ 
tion job, that prior to the shut-down it had been expected to 
perform this work along with all of the rest of the full scale 
construction program (7 J.App. 2983); also by the testimony 
of Petitioners’ own engineering Witness Gunn (3 J.App. 1120). 
Mr. Gunn testified further that if it had not been for the finan¬ 
cial difficulties it is true that “the project might have been 
built in a shorter period of time” than was actually used (3 
J.App. 1133). 

b. The Evidence Fully Supports the Findings as to Inadequacies of 

Financing Arrangements 

Although for the reasons just discussed, it is not necessary 
in order to support the exclusion of cessation period interests 
and costs that there be found a lack of diligence as to financ¬ 
ing, in this case the Commission made detailed findings as to 




I 
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the gross inadequacies of the steps taken in the early 
of construction to assure availability of funds to complete 
struction (Pets.App. 90-93). Its findings on this point, 
supported in the record, as we show below, therefore 
second and alternative answer to Petitioners’ over-all con 
tion: Losses due to financial inability to make the 
investment when needed not only must be borne by 
censee-utility as its own risk, regardless of its diligence or 
of diligence, but in this case, the losses were due to the 
inadequacies of the financing steps taken in the early 
of the development. 

(I) Petitioners' Understanding of Mr. Hutchinson's Views 

Petitioners object to the Commission’s statement of 
inadequacies on the ground that the Commission relied 
a statement in the so-called Hutchinson affidavit, taken 
of its context, as indicating the construction delay was due 
to the managers’ failure to take steps to provide funds, 'and 
that the Commission had not given effect to the context which, 
Petitioners say, shows that the failure referred to was due 
to the unfavorable financial conditions then prevailing 
(Pets.Br. 154). 

But in making this objection Petitioners disregard the fact 
that the Commission’s opinion expressly refers to a state¬ 
ment “ contemporaneously” [emphasis supplied] made by (Mr. 
Hutchinson (Pets.App. 92), viz., in his letter of April 20, 1^08, 
to the President of McCall Ferry Power Company (10 J.App. 
3833). Obviously the reference to a contemporaneous state¬ 
ment could not mean a statement in the affidavit prepared for 
his signature over thirty years later and signed only by mark 
(7 J.App. 2690-2691), to which Petitioners refer (Pets.Br. 
154). While it is at least very doubtful that the context 
in the 1939 affidavit means what Petitioners claim (7 J.App. 
2690-2691), Mr. Hutchinson’s 1908 letter leaves no room for 
doubt as to his meaning (10 J.App. 3833): j 

At the time that capacity of the plant was doubled 
[z. e., June 1906], it was known that it would be ne ces¬ 
sary to provide more money, but no steps were tepken 
to this end; consequently last November [1907] the 
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Company found itself out of funds and the work was 
discontinued. 

(2) Record. Discloses Grossly Inadequate Financing Arrangements 

The doubling of plant capacity referred to by Mr. Hutchin¬ 
son in his 1908 letter describing the inadequacy of the financ¬ 
ing was the change in design from the original 155-foot dam 
to a 165-foot dam adopted on June 19, 1906 (10 J.App. 3833; 
9 J.App. 3479). The original $7,267,500 financing in the 
spring of 1905 for a 155-foot dam (9 J.App. 3477,3479) became 
inadequate almost immediately, for on August 8, 1905, bids 
for a 185-foot dam w’ere called for (9 J.App. 3479). Construc¬ 
tion of a dam of that height proceeded until the adoption of 
the 165-foot height (10 J.App. 3969). Petitioners’ own evi¬ 
dence shows that it was known at that time of the change 
to the 165-foot dam in June, 1906, that more cash would be 
needed than had been arranged for, and on November 30, 
1906, it was estimated that it would amount to about 
$1,646,000; but no cash was raised until after all previously 
available cash was exhausted (6 J.App. 2615-2616). 

When the President of McCall Ferry Power Company issued 
the circular dated December 3, 1907, announcing practical 
stoppage of work and stating that the suspension of the 
Knickerbocker Trust Company had interfered with the com¬ 
pany’s arrangements for getting money to carry on the work, 
the receivers of the Trust Company protested (10 J.App. 
3836-3837): 

# * * It is difficult to see how the suspension of 

the Knickerbocker Trust Company had anything to do 
with the stoppage of work of the McCall Ferry Power 
Company’s undertaking, in view of the fact that no 
money had been called for from the Knickerbocker 
Trust Company to carry on the work, except $208,756.20, 
none of which was to be utilized for carrying on the 
work, but all for the payment of commissions on loans. 
In other words, none of it was to pass out of the hands 
of the Knickerbocker Trust Company or the Receivers 
to your Company or the Susquehanna Contracting 
Company. 

* * # ♦ * 
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It seems to the Receivers that other causes must have 
led to the suspension of the work, the more probable 
one being that it had been ascertained that the sum 
agreed to be loaned will not be sufficient to complete 
the work. * * * 

Finally we have the testimony of Petitioners’ own witlness, 
Walls, President of Penn Water, that there had been a period 
of two years during which the Company knew that it did 
not have enough funds to complete the project, and in \jffiich 
there had been opportunity to obtain them but in which no 
effort had been made to do so (1 J.App. 462-463). 

(3) Petitioners ' Objection That Cessation Was Due to Bank Failure Not 

Substantiated 

The Knickerbocker Trust Company Receivers’ letter also 
disposes of the only other objection made by Petitioners as to 
the evidentiary support for the Commission’s statement about 
the inadequacy of the steps taken to finance the completion 
of construction. That objection is (Pets.Br. 154) that the Com¬ 
mission’s finding is wholly unsupported by evidence wqen it 
states (Pets.App. 92) that “at the time of the initiation of the 
receivership of the Trust Company that lender was not obli¬ 
gated on any call for funds for project construction purposes.” 
The letter substantiated the Commission (10 J.App. 3836- 
3837). I 

The same letter disposes of Petitioners’ attempt to buttress 
its objection by arguing that, although not obligated on call, 
the Trust Company was obligated to loan, when called, an 
additional $345,000. For the letter also states (10 J.App. ^837) 
that the Receivers on December 7,1907, had made that money 
available without call—thus making plain that even without a 
call there was no delay in the Trust Company’s loaning the full 
amount it had undertaken to loan (see also 9 J.App. 3480). 

c. Findings and Evidence Fully Support Exclusions as Losses Due to 

Cessation 

In addition to interest the Commission also eliminated other 
cessation losses from the rate base, insofar as they could be 
determined by staff accountants (9 J.App. 3489), including in- 
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direct overheads applicable to the shut-down period extending 
from November 1,1907, to September 1,1909. Petitioners do 
not object to the sufficiency of findings as to these amounts, nor 
do they object that there is no substantial evidence to support 
the findings. What they seek is a reweighing of the evidence, 
contrary to the provisions of Section 313 (b) of the Act (see 
pp. 59-60, supra ). We shall nevertheless point out the errors in 
their contentions. 

(1) Loss on Cement, Etc*, Due to Spoilage 

On December 31, 1908, McCall Ferry Power Company had 
a quantity of cement on hand, recorded in its materials and 
supplies at $35,421. When construction was resumed in the 
fall of 1909, because of spoilage due to the suspension of con¬ 
struction, the Receiver inventoried only $13,583.96 of this 
cement (7,852 barrels at book cost of $1.73 per barrel, 5 J.App. 
2312). When the 7,852 barrels were used in 1909 the Receiver 
charged it to construction at 58% cents per barrel, due to its 
condition (5 J.App. 2312), a write-down to $8,970.34 less than 
book cost. During 1910 Penn Water used an additional 8,626 
barrels of the old cement which the Receiver had not inven¬ 
toried. At book figures it computes a reduction thereby of 
its book loss on the old cement and other materials and sup¬ 
plies to $4,062.70. This amount, added to the $8,970.34 loss 
on the Receiver’s write-down, brought the total loss to 
$13,033.04. 5 J.App. 2291; 11 J.App. 4045. 

This loss was never capitalized by Penn Water on its books; 
never regarded as part of the cost of constructing the project. 
It was excluded from the rate base by the Commission as part 
of a probably much larger loss due to spoilage of cement dur¬ 
ing the cessation of construction (Pets.App. 115-116). Peti¬ 
tioners object to the exclusion on the ground that reasonable 
losses during construction are unavoidable and represent 
proper capital cost, and that the Commission had not found 
this loss to be unreasonable (Pets.Br. 166-167). 

This objection completely disregards the fact that this was 
not a loss during construction, or incident to construction, at 
all. Such losses were allowed (5 J.App. 2311-2312). But 
this was a loss during nonconstruction and caused by the ab- 




81 


normal suspension of construction—and during the part of the 
cessation period in 1909 when even Petitioners admit there was 
absolutely no construction (Pets.Br. 152). Like the lo^s on 
unused flow-line bands and shoes in Pennsylvania P. & L\ Co. 
v. F. P. C. (139 F. 2d 445,452-453, cert, denied, 321 U. S. {98), 
these materials 

I 

* * * had no more to do with the completed work 
than if they had been used on another project or never 
left the factory. This was not a case of excess matjerial 
being supplied to cover the possibility of breakage, 
spoilage or similar contingency and afterward found 
not to be needed. These materials should have been 
used in the project but were omitted from it and they, 
therefore, have no place in its cost. 

The Commission’s statement that “the loss probably was 
much larger” (Pets.App. 116) is fully supported by thd ac¬ 
counting testimony that the $35,421 recorded cost of cenjient 
in materials and supplies as of December 31, 1908, was er¬ 
roneously understated by $16,232. This was shown by th^ in- 
ventory of that date showing 17,246 barrels costing $1.73 per 
barrel and 18,490 barrels costing $1.18 a barrel, on hand, or 
a total cost of $51,653 instead of $35,421. Correction of this 
accounting error would have increased the materials and Sup¬ 
plies account by $16,232 to $51,653 to agree with the inven¬ 
tory, and would have reduced previously recorded construction 
costs (included in the rate base by the Commission) by the 
same amount, $16,232. That such a correction properly shduld 
have been made in the materials and supplies account is c^ear, 
and means that the cement loss due to spoilage was actually 
$16,232 more, or over double what the Commission excluded 
from the rate base. 5 J.App. 2291-2292. i 


(2) Petty Cash Shortage 

When the President’s Office Petty Cash Fund was taken over 
by the Receiver July 17, 1909, in the 21st month of the cessa¬ 
tion period, it was found to be short $130.99 (11 J.App. 4069). 
Petitioners’ objection to the Commission’s exclusion of this 
amount from its rate base is clearly without merit. Pefin- 


i 
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sylvania P. & L. Co. v. F. P. C., 139 F. 2d 445, 450-451, cert. 
denied, 321 U. S. 798. 

(3) Cessation Account Expenses 

The “Cessation Account” was opened at the beginning of 
the cessation period for the purpose of accumulating losses in¬ 
curred because of the stoppage of work (5 J.App. 2296). 74 

Petitioners contend that the excluded amount of $36,445.21 
does not represent losses due to cessation, but “consisted of 
costs of roofing tile, stripping forms from concrete which had 
been previously poured, maintenance and repair of construc¬ 
tion plant and various other items of that nature” (Pets.Br. 
158-159). This ignores, however, the testimony of staff Witness 
Newlands which shows that all valid construction costs were 
charged to the construction accounts during the cessation pe¬ 
riod and allowed by him (3 J.App. 1408 ; 5 J.App. 2295); that 
the construction accounts embraced an account for the repair 
of construction equipment (3 J.App. 1407); and that the cost 
of unloading roofing tile “was charged to the superstructure 
account and not to the cessation account” (3 J.App. 1405). 

Thus, contrary to Petitioners’ contention, actual construc¬ 
tion expenditures were charged on the books to the regular 
construction accounts during the shutdown period and the 
cost thereof has been included in the rate base (5 J.App. 2295; 
9 J.App. 3547). 

(4) Administrative and Other Overheads 

The administrative expenses and other overheads aggregat¬ 
ing $52,S99.52 excluded by the Commission were not costs 
“necessarily incurred in connection with the direct costs of 
field work and design performed during the period November 
1, 1907 to September 1, 1909” as Petitioners contend (Pets.Br. 
157-159). They were all indirect overheads that had no direct 
relation to the small amount of construction and design work 
that went on only during a part of the cessation period. The 
cost of the direct supervision of that work has been allowed 
(9 J.App. 3489-3490). 

74 The Company’s vice-president Kirkland contemporaneously referred to 
an estimate of $20,000 expenditures to be incurred for the stoppage (3 J.App. 
1123). 
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That the amount of $52,899.52 is comprised of indirect pver- 
heads is also shown by Petitioners’ own admission that it repre¬ 
sents expenses incurred for “general office salaries, engineering 
services, general office supplies and expenses, insurance and the 
like” (Pets.Br. 158). Regarding these, as well as other cessa¬ 
tion losses, it should be borne in mind that McCall Ferry at¬ 
tempted to maintain its administrative and construction or¬ 
ganization during the period of cessation in order to keep its 
force intact for the hoped-for completion of the project. How¬ 
ever, due to the long delay in obtaining additional financing 
the entire administrative and construction forces were finally 
discharged with the exception of a few watchmen and adminis¬ 
trative employees (5 J.App. 2295). Moreover, the limited 
work carried on during the first part of the cessation period 
would and should normally have been performed currently with 
the construction of the main dam and power house, an(l in 
that case would not of itself have occasioned any increase ii^ the 
overheads or administrative expenses of the project. 


(5) Engineering Salaries and Fees j 

Again in the case of the $54,636.73 of excluded engineering 
fees and salaries while construction was suspended, no issde is 
presented by Petitioners’ objections (Pets.Br. 158-160) beyond 
the propriety of disallowing losses due to cessation of construc¬ 
tion. These fees and salaries were paid because of contractual 
obligations to make the payments during the cessation period 
in spite of the fact that the services paid for could not be uti¬ 
lized due to cessation of construction. 

Of the $54,636.73 total, $15,499.94 represents that portiop of 
Hutchinson’s salary applicable to the cessation period (3 J.Ajpp. 

1447-1449). As shown by the rebuttal testimony of Witness 
Newlands, Mr. Hutchinson did not exercise any direct super¬ 
vision of construction work carried on during the cessation pe¬ 
riod, his activities being entirely of an administrative nature 
contributed nothing to the construction work carried on then 
or later (5 J.App. 2296). j 

The remainder of the $54,636.73 consisted of payments msjxie 
to Hugh L. Cooper ($29,926.27), manager of hydraulic con¬ 
struction, and Sanderson & Porter ($9,210.52), superintendent 

912792—50-7 
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of electrical construction during the cessation period. Neither 
of them completed the work for which they had contracted, and 
additional sums were later expended for the completion work 
(3 J.App. 1440-1446; 9 J.App. 3490-3491). The amount paid 
Mr. Cooper represented the entire balance of the total fee of 
$130,000 specified in his contract (7 J.App. 2905-2908) for the 
superintendence of the building and equipping of the entire 
hydraulic structure. A fee of $60,000 was later paid to The 
Empire Engineering Corporation to complete the hydraulic 
construction for which Mr. Cooper had already been paid 
(1 J.App. 50S-511; 3 J.App. 1440-1446 ; 9 J.App. 3491). 

The fee paid Sanderson & Porter aggregated some $9,000 less 
than the total fee of $50,000 called for by their contract (7 J. 
App. 2910-2912). When that firm severed its connection with 
the project only part of the electrical plans had been completed, 
and they had taken no active part in the construction work 
although their contract called for them to prepare all plans and 
supervise the installation of all electrical equipment, substa¬ 
tions and transmission lines. The electrical plans were com¬ 
pleted, the electrical equipment installed, and the transmission 
line and substation built by Penn Water employees, following 
the end of the cessation period, with the assistance of a consult¬ 
ing engineer (1 J.App. 523-524; 3 J.App. 1445-1446; 9 J.App. 
3491). 

Respecting the disallowed fees paid to Sanderson & Porter 
and Hugh L. Cooper, the Commission was faced with the choice 
between eliminating either the questioned fees, or the amounts 
paid for completing the work, which in Cooper’s case was double 
the amount recommended for disallowance. The staff chose 
the smaller amounts as being more favorable to Petitioners 
(3 J.App. 1444-1445), and the Commission adopted their rec¬ 
ommendation. In the absence of a contemporary allocation 
made by the contractors themselves, the logical procedure at 
this time is that approved by the Commission of disallowing 
the fees applicable to the cessation period according to the 
schedule of payments contracted for. 

In concluding this discussion of cessation losses other than 
interest it is pertinent to point out that staff accountants al¬ 
lowed all overheads during the cessation period which could 
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be considered to contribute directly to construction work With¬ 
out duplication. In this category are the New York office ex¬ 
pense of Sanderson & Porter, and the expenses (for thfe full 
suspension period) of the hydraulic department at Holtjvood, 
consisting mainly of the salaries of foremen, draftsmen, watch¬ 
men, the local office personnel and the hydraulic construction 
superintendent who were actually engaged in the limited 
amount of work done on the tailrace from May to October 1908. 
Even though legal expenses were undoubtedly increased] sub¬ 
stantially by McCall Ferry’s financial difficulties, the (jntire 
amount thereof, as well as reorganization expenses of 
$126,598.09 which contributed nothing to construction as'such, 
w’ere allowed by the Commission (3 J.App. 1444-1446; 9 J+App. 
3489-3490). 

3. TOWER FOUNDATIONS ABANDONED 

Penn Water incurred a loss of $3,595.95 on four tower foun¬ 
dations constructed for use pending a change in the location of 
its projected Riverside transmission line on a more direct 
route (Pets.App. 120-121). That they were intended foir use 
for a limited period of time on a temporary right-of-way was 
freely admitted by Petitioners’ Witness Gunn. He testified 
that at the time the foundations were constructed Penn Water 
had crossing permits for the more direct route (3 J.App. Ijl61- 
1162). Because construction of the temporary line wai de¬ 
layed (for five years) until the direct route was available, no 
need ever arose for the foundations (3 J.App. 1157-1162). 
They contributed nothing to the construction of the line, 
eventually constructed over the direct route, the foundaiions 
simply representing abandoned facilities the cost of whi<ph is 
properly chargeable to Account 414, Miscellaneous Debifs to 
Surplus, Pennsylvania P. & L. Co., 3 F. P. C. 89, 110, 44 P. U. 
R. (N. S.) 344, ajj’d, 139 F. 2d 445, 452 (C. A. 3), cert, deified, 
321 U. S. 798. ] 

Even if the foundations had been used as originally intended, 
correct accounting principles would still prevent them from 
constituting a part of present plant cost because they would 
require removal of the cost thereof from plant account^ on 
their abandonment due to the change in the location of! the 
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line. If abandoned property is not charged off in one way or 
the other it w’ould remain as a permanent inflation of the 
property accounts and consequently of the rate base. Kansas 
City Southern Railway Co. v. United States, 231 U. S. 423. 

Petitioners’ reliance upon Electric Plant Instruction 5 of the 
Commission’s Uniform System of Accounts, the testimony of 
Staff Witness Newlands, and Safe Harbor Water Power Cory. 
(1 F. P. C. 230; same, 1 F. P. C. 367; same, 2 F. P. C. 127, 
34 P. U. R. (N. S. 21) is equally unavailing. None deals with 
or purports to sanction cost of abandoned property as a com¬ 
ponent of construction cost or the inclusion thereof in the rate 
base as property presently used and useful in rendering service. 
The distinction between abandonments and excess materials, 
supplies and construction equipment, etc., acquired to cover 
the possibility of breakage, spoilage and other contingencies 
and afterwards found not to be needed is confirmed in the part 
of the opinion of the Court of Appeals for the Third Circuit 
in the Pennsylvania P. & L , Co. case rol i od - on by Potitioneroi 
aa d , quoted above (supra, p. 81). Petitioners’ effort to make 
it appear that Witness Newlands’ testimony (5 J.App. 2310- 
2312) refers to abandonments (Pets.Br. 164-165), rather than 
unavoidable losses normally incident to construction work, 
does not require extended comment, in view of Newlands’ 
explicit statement that “All losses occurring during a construc¬ 
tion period are not a construction cost” (5 J.App. 2310). 

4. CLAIMED COSTS FROM ISSUANCE OF COMMON STOCK, IN 
ADDITION TO CASH AND BONDS, FOR PROPERTIES 

Petitioners next object (Pets.Br. 16S-193) to exclusion from 
the rate base of S500.000 (Pets.App. 65-7S) which they claim 
represents additional cost of plant incurred by the issuance of 
20,000 shares of McCall Ferry common stock (in addition to 
the allo-wed costs incurred by the payment of $960,000 cash 
and issuance of $220,000 cash value of bonds) for certain prop¬ 
erties, acquired principally from Hutchinson. 75 Their argu- 

75 The $500,000 is made up of $471,000 claimed as the value of 18,840 out 
of the 48,840 shares given Hutchinson under his contract to convey his 
properties and rights to McCall Ferry in addition to the $750,000 cash 
(Pets.App. 76; the contract appears at .7 J.App. 2852); another $250.00 
claimed as the value of 10 incorporators’ shares in McCall Ferry held by 



87 


ments which run to both of the underlying findings that 
18,850 shares given Hutchinson could not be arm’s-lengtl|i cost, 
and that the 20,000 shares had no cash value and therefore 
did not represent any cost, will be considered in that order. 

a. Irrespective of Conflicting Views of Evidence, the 18,850 Shares] Given 

Hutchinson Could Not Be Arm’s-Length Cost 

Petitioners first attack (Pets.Br. 168-179) the Commissions 
finding (Pets.App. 65-70, 76-79) that $471,250 of the $500,000 
was inflation and not cost, assuming arguendo the existence of 
the cash value claimed for the 20,000 shares. The Commission 
so found because any such cost (1) arose in a transaction 
which was not at arm’s-length—not a “purchase” but a i pool¬ 
ing of interests” (Pets.App. 69) like that in Niagara Falls 
Power Co. v. F. P. CJ° (Pets.App. 76)—and (2) represented 
a profit to Hutchinson over his cost. 

(1) The Acquisition From Hutchinson Was Not at Arm's- 

Disregarding the Commission’s statement of its reasons and 
its citation of the Niagara case, Petitioners seek to distinguish 
the present case, on their view of the evidence in this record, 
from other cases in which the courts have consistently upheld 
the Commission’s disallowance of profits-to-affiliates. 77 

But as the Commission’s opinion here made clear, Hutchin¬ 
son, the original bankers (Bertron, Storrs & Griscom and] Lee, 
Higginson & Co.), and Harvey Fisk & Sons (bankers subse¬ 
quently invited to participate when the original financing 
lagged) pooled their respective contributions of properties and 
banking services needed to develop the project and caused to 

Hutchinson, and claimed to be “organization expense” (Pets.App. 78) ; and 
the remaining $28,750 claimed as the value of stock given the Harlow-MIcGaw 
interest (1,000 shares) and C. D. Pullen (150 shares) in addition to $2^0,000 
cash paid to them and $225,000 cash value of bonds issued to them for llands 
and rights (Pets.App. 78). 

74 137 F. 2d 787 (C. A. 2), ccrt. denied, 320 U. S. 702. 

77 They also cite cases (Pets.Br. 178) involving the rights of corporations 
and directors, inter sese (Ticin. Lick Oil Co. v. Marbury , 91 U. S. 587; 
Howland v. Corn, 232 Fed. 35; Rinn v. Asbestos HJg. Co.. 101 F. 2d 344; 
Cotcell v. McMillian, 177 Fed. 25) which in no way involve the present Ques¬ 
tion of whether the return to which a public utility is entitled can be 
increased by transferring properties in less than arm’s-length transactions 
at a profit and thereafter a return be earned on that profit. 
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be issued to themselves stock and possibly other interests in 
the pooled enterprise, representing, so far as the stock was 
concerned, paper capitalization of the hoped-for future profits. 
As was said by Judge L. Hand in the Niagara case, supra (137 
F. 2d at p. 793): 

* * * The allotment of the shares as between the 

two groups was doubtless the result of genuine competi¬ 
tion; presumably it followed the relative values of the 
properties [and banking services, here]. But all com¬ 
petition, all “arm’s-length” bargaining, stopped there; 
neither party had any interest to reduce the nominal 
capitalization * * *. 

Failure to exclude the paper profits from the rate base would 
be to permit the pyramiding of profits on profits by allowing 
a “fair return” (or profit) on the profits so included in the rate 
base, thus requiring rates to provide profits actually in excess 
of the announced return found to be fair. 

It thus is immaterial that the Commission rejected Peti¬ 
tioners’ claim (Pets.Br. 170-175) that the Fisk firm held a 
particular number of shares, alleged to be a majority of the 
shares outstanding for inasmuch as the Commission found 
(Pets.App. 68-69): 

* * * [Cjontrol was shared by Hutchinson with 

Berton, Storrs & Griscom; Lee, Higginson & Company; 
C. A. Coffin and Harvey Fisk & Sons as a result of a 
pooling of their interests. 

The particular number of shares received by each participant 
was not material to this determination that the transaction was 
not one in which the paper increment was true cost.™ 

71 Contrary to Petitioners’ assertion (Pets.Br. 170-175) the Commission 
properly held that the distribution of a particular number of shares to 
Fisk had not been established. The only (2 J.App. 769) support for that 
distribution was a conjectural statement attributed to a member of the 
Fisk lirm having no personal knowledge of the transaction and having no 
firm records to support his testimony (7 J.App. 2761). However, Peti¬ 
tioners do not dispute the fact that Hutchinson controlled the project until 
the spring of 1905 when the Fisk lirm came into the financing picture. That 
the Fisk firm did not thereafter exercise control over the development to 
the exclusion of Hutchinson and the original bankers is clear fi-om the 
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(2) It the Stock Represented Any Cost, It Was in Excess of 

Hutchinson's Cost 

Hutchinson himself did not regard any of the common stock 
given him as representing any part of McCall Ferry’s cost of 
acquiring his properties, which he twice listed as costing Mc|Call 
Ferry 8750,000 (the amount of the cash payment to him). 
Thus he listed the “McCall Purchase”, as he termed i i, as 
costing $750,000 in “Estimates For McCall Ferry Plantj he 
prepared under date of December 18, 1905 (10 J.App. 3845). 


evidence. It is pertinent to point out first that the financing plan of March 
25, 1905 ( 7 J.App. 2762-2765) provides that the Fisk firm was not j even 
obligated to “cause the plan * * * to be undertaken or carried out”, 

and expressly recites that “No partnership or joint relation of any kind 
results from this agreement, nor do the Bankers (Fisk firm) assume any 
fiduciary relation of any kind” (7 J.App. 2765). On or about January 20, 
1906, all or substantially all of the McCall Ferry Power Company ^tock 
was deposited under a voting trust agreement (7 J.App. 2S61-2S63) Which 
states that the parties deemed “it desirable, in view of existing arrange¬ 
ments * * * that the stock * * * be held together and votejd as 
hereinafter provided during the period of construction" (7 J.App. 2861). 
Each of the three interests (Hutchinson, the original bankers, and the Fisk 
firm) were represented on the voting trust committee, and in case of a 
vacancy on the committee, the remaining two members could have appo[nted 
a successor (9 J.App. 3471; 7 J.App. 2861). These facts are not in keeping 
with Petitioners’ claim that the Fisk firm controlled the company, for that 
firm not only did not possess majority membership on the voting trusty but 
risked the loss of even representation on that committee. (This was 
recognized by Petitioners’ Witness Gunn, 7 J.App. 2757.) 

Further indication that each interest shared control is to be found in the 
fact that each was represented on the McCall Ferry Power Company Execu¬ 
tive Committee (9 J.App. 3471), and the management of the company was 
in the hands of a committee on which was a member of each of the tlhree 
banking firms and “also * * * Mr. C. A. Coffin, and Mr. H. F. Diinock 

(Hutchinson’s father-in-law) who has been interested in the project* for 
a number of years” (10 J.App. 3831). 

Additional evidence refuting the claim that the Fisk firm controlled the 
project is also provided by a letter dated June 22, 1906, from Hutchipson 
to Dimock, disclosing that Mr. Eddy of Simpson, Thatcher & Bartlett had 
asked Hutchinson “what board of directors shall be elected at the anjnual 
meeting of the stockholders” and Hutchinson had told him “to reelect! the 
present board of directors, with one possible exception” (2 J.App. 806). 
As the Commission stated (Pets.App. 69-70), “This indication of at least 
some voice by Hutchinson in the selection of directors is unopposed by any 
showing that the Fisk firm controlled the directors.” 

The foregoing facts abundantly support the Commission’s conclusion jthat 
the Fisk firm merely shared control of McCall Ferry Power Company with 
Hutchinson and the other bankers. I 
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Again, about a year later, in a letter to the Vice President of 
McCall Ferry, Hutchinson explains an item of “Fixed charges” 
in an engineering report as including “Original Purchase, 
$750,000” (10 J.App. 3848). Again on May 7, 1907, Hutchin¬ 
son and Kirkland addressed a letter to Mr. Dimock, President 
of McCall Ferry, in which they presented “in detail and sum¬ 
marized our estimates of the total cost of the works of the 
McCall Ferry Power Company, including purchases of land 
and all other expenses, the cost being carried up to Jan. 1st, 
1909” and set forth the cost of the Hutchinson properties to 
McCall Ferry at $750,000 (10 J.App. 3849-3850, emphasis 
supplied). 

Petitioners’ only answer is that in the December 18 report 
Hutchinson was setting forth cash paid, not total costs (Pets.Br. 
179). But the fact is that the exhibit does not purport to be 
limited to cash outlays but to set forth “costs”—not “cash pay¬ 
ments” or “part cost”, while the 1907 report expressly speaks 
of “total costs”. In fact, some of the costs there listed were 
incurred by the issuance of securities. 70 Elsewhere Petitioners 
attack Hutchinson's December 18, 1905 report as only an 
estimate (Pets.Br. 189). Of course, the date of the report 
answers that, because the “McCall Purchase” had been con¬ 
summated six months previously. Furthermore, examination 
of the report shows that some other property purchases listed 
therein are specifically designated as “(estimated)” but not 
this one (10 J.App. 3845). 

Examining Hutchinson’s own costs of acquiring the proper¬ 
ties he later transferred to McCall Ferry, the Commission opin¬ 
ion pointed out that, judged from the known prices he had paid 
for particular parcels, the aggregate of the prices he had paid 
probably had not exceeded $310,000, leaving $440,000 of the 
$750,000 cash paid him to cover his other expenditures and com¬ 
pensate him for his efforts. The Commission points out that 
of course his promotional and lobbying efforts would not be 
allowable as project costs but that in view of the difficulties of 
proof due to lapse of time it concluded it was abundantly fair 

^ E. g., the “Peach Bottom Purchase” listed at $425,000 (10 J.App. 3845) 
which was paid for $200,000 in cash and $225,000 cash value of bonds (9 
J.App. 3472). 
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to Petitioners to allow the full $750,000 as cost of project to 
Hutchinson. Pets.App. 77. 

Petitioners attack the $310,000 estimate as based on the as¬ 
sumption that other lands acquired by Hutchinson had nbt cost 
more than the York Furnace Power Company lands, and as 
not taking into account the difference between particular par¬ 
cels of land (Pets.Br. 190). But in so doing Petitioners ignore 
the evidence presented by their own witness corroborating the 
Commission’s estimate that the other lands had cost Hutchin¬ 
son approximately the same amount ($155,000) as the York 
Furnace lands. That evidence shows the actual cost of sijxteen 
out of twenty-two tracts for which fee simple title was pur¬ 
chased and one out of seven tracts of flowage rights. Applica¬ 
tion of the average price per acre for the tracts in each category, 
whose cost is known, to the remaining tracts in that cate¬ 
gory produces a total almost exactly equal to the Commission’s 
estimate." 0 

. i 

Upon the basis of the foregoing evidence, and in the ligjht of 
the fact that the McCall Ferry plan contemplated the issuance 

| -% 

"At the request of staff counsel (IS Tr. 678S-67S9), Petitioners prepared 
Exhibit 205 ( 62 Tr. 23394) to show not only the properties convened by 
Hutchinson to McCall Ferry under his contract dated June 14, 1905 (segre¬ 
gated as between (1) lands Hutchinson acquired from York Furnabe for 
$155,000 and (2) his other purchases from individual owners), but also the 
known prices Hutchinson paid for the individual parcels not involved in his 
York Furnace purchase. A computation from that exhibit discloses that 
the average known price per acre paid by Hutchinson for his individuajl pur¬ 
chases of fee land was $215.73 and for his flowage rights was $110.53. Appli¬ 
cation of these average known prices to the acreage involved in the individual 
purchases for which the cost is unknown produces a total of $154,760 which 
substantially supports the Commission’s round figure estimate of $155,000 
for the lands other than the York Furnace purchase. 



Fee property for which price is known.. 

Fee property for which price is not known (computed at 

$215.93).. 

Flowage rights for which price is known.. 

Flowage rights for which price is not known (computed at 
$110.53).. 


Total 


Acres 

Price 

396.33 

$85,500 

229.44 

* 49,497 

4.75 

525 

174.05 

* 19,238 

S04.57 

1 154,7G0 



1 Estimated. 
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of stock “for all profits in connection with the bringing together 
and turning in” of properties, 81 the Commission found that any 
excess over the $750,000 cash to Hutchinson would be a profit to 
him, and not allowable in view of the less-than-arm’s-length 
nature of the transaction. 

Petitioners’ development was launched when it was common 
practice to obtain funds for such enterprises from issuance of 
bonds at a substantial discount, giving the underwriters of the 
bonds the preferred stock and the promoters the common stock 
as “profit”. This seems to have been the original intention 
here (7 J.App. 2745). However, the bonds at 90 had to be 
“sweetened” with $450 or $500 par value of preferred with each 
$1,000 bond in order to sell, and in at least two instances the 
underwriters got common stock. 82 But whatever stock he ob¬ 
tained as promoter, whether more or less than he had hoped for 
(Pets.Br. 176), does not affect the plant costs. 

b. The Evidence Fully Supports the Findings That the 20,000 Shares Had 
No Cash Value and Hence Could Not Represent Cost of Plant 

Petitioners next object (Pets.Br. 180-194) to the Commis¬ 
sion’s findings (Pets.App. 70-76) that the 20,000 shares of stock 
had no cash value and hence did not represent a cost of plant. 
They point to no evidence that any of that company’s common 
stock was originally issued for cash, or ever hypothecated, 
pledged, or exchanged for value, or traded in or quoted on any 
market; or that any one then or thereafter ever attributed a 
cash or market value to the stock; or that any dividend was 
ever paid on it; or that it ever represented an interest in an 
earning company. Nevertheless they argue that their recent 
valuations of the properties for the purpose of the hearing in 

“ Petitioners twice demolish a straw man when they argue (Pets.Br. 179, 
190) that that provision in the McCall Ferry plan does not in and of itself 
prove that the 1S.S50 shares were issued to Hutchinson for profit. As shown 
in the text the Commission did not rely on that provision in and of itself. 

** Viz., by distribution of some or all of 12,462% shares to Bertron, Storra 
& Griscom and Lee, Higginson & Co. (7 J.App. 2S6S). Mr. Gardiner M. Lane 
of the latter firm contemporaneously described the financing in the following 
terms: 

With the $8,000,000 bonds underwritten will be given a bonus of 
$4,000,000 five per cent, cumulative preferred stock. This will be the 
profit to the underwriters (10 J. App. 3828). 
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these proceedings, etc., should be credited as substantiating cost 
of those properties, etc. They arrive at that paradoxical con¬ 
clusion through the process of first assuming, without any 
support in the record, that such valuations of the properties, 
etc., support a cash value of the stock which, they claim, was 
issued for them, and then arguing that value of the stock so de¬ 
termined is evidence of the cost of the properties, etc., citing 
Alabama Power Company, 1 F. P. C. 25, P. U. R. 19321} 345, 
aff’d, 68 App. D. C. 132,94 F. 2d 601. j 

Petitioners also object to the Commission’s refusal to give 
controlling weight to their expert’s valuation testimony and 
to the affidavits Petitioners prepared and introduced in evi¬ 
dence. They call that refusal an “arbitrary”, 83 “summafy” 84 
and “illegal” 85 “rejection” of evidence. Then, assuming ^heir 
evidence will now be given controlling weight, they argue from 
that evidence that the evidence supporting the Commission’s 
findings is insubstantial. 80 Nowhere do they argue that the 
evidence supporting the Commission’s findings, in and cjf it¬ 
self and without reference to their evidence, is insubstantial. 
Thus Petitioners seek a reweighing of the evidence, conjrary 
to the statutory provisions under which this review is pro¬ 
vided. Section 313 (b) ; see pp. 59-60, supra. I 

However, insofar as Petitioners’ arguments on the evidence 
are not rendered merely moot by the proper decision of the 
questions of law involved, we feel that a direct response will 
be, not only the best method of demonstrating the substan¬ 
tiality of the evidence supporting the Commission’s findings, 
but will lead this Court to conclude, as the Court of Appeali for 
the Third Circuit did on another point in the companion \csse 
to this 87 (179 F. 2d atp. 201): 

* * * The scope of our review therefore is circum¬ 

scribed but we may state that w r ere we reviewing the 
matter de novo we would reach the same conclusioiis as 
those expressed by the Commission. 

“ Pets.Br. 179. 

M Pets.Br. ISO. 

“ Pets.Br. 170, 191. 

“ Pets.Br. 170, 175, 178, 179, 180, 185, 190, 191. 

* Safe Harbor Water Power Corp . v. F. P. C., 179 F. 2d 179, cert, defied, 
339 U. S. 957. 
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(1) The Alabama Power Company Case Supports the Commission's 

Action Here 

Petitioners’ sole citation in support of their paradoxical con¬ 
tention that where properties are acquired in exchange for 
securities, the value of the properties is their cost, is Alabama 
Power Company (1 F. P. C. 25, 31, P. U. R. 1932D, 345, aff’d, 
68 App.D.C. 132, 94 F. 2d 601). That case, they say, com¬ 
pletely answers the Commission here (Pets.Br. 185) and re¬ 
quires adoption of the valuation of the Hutchinson properties 
made more than 40 years after the acquisition (Pets.Br. 192). 
In view of the importance Petitioners attach to that case it will 
be well to see whether the decisions of the Commission and 
this Court have the effect Petitioners contend for. 

The Commission was there dealing with a claim that the par 
value of securities issued in exchange for the properties of a 
corporation must be allowed as cost of the properties. In 
rejecting the claim the Commission made the following state¬ 
ment, containing the phrase to which Petitioners refer (1 
F. P. C. at p. 31): 

We reject the view, however, that the par value of 
stock issued under the circumstances here existing must 
be accepted as any criterion of its actual value. Aside 
from a value created by actual buying and selling on the 
market, which is here admittedly absent, the value of 
stock depends upon the value of the net corporate assets 
behind it. The merger here involved and the agreement 
upon which it was based was between companies which 
were at the time under the common control of their 
sole stockholder, the Traction Co. Even had they been 
independent, it seems clear that the merger agreement 
would be without evidential significance as to any valua¬ 
tions therein agreed upon, since they all stood to share 
in common any advantage from an enhancement of 
apparent values that might thereby be effected. But 
where the parties to the agreement are under the same 
common control the law is clear that such an agreement 
is of no evidential significance as to the reasonableness of 
prices or values therein agreed upon. * * * [Em¬ 

phasis supplied.] 
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As an explanation of a denial of the claim that “par value” 
shares in a going concern have an actual value in their nomi¬ 
nal amount, the Commission’s statement that “the value of 
stock depends upon the value of the net corporate asseis be¬ 


hind it”, obviously affords no support for a claim that few 
shares in a company still in the initial promotion stages have 
whatever value may be shown for properties or services for 
which they are exchanged. Furthermore it applies tb net 
corporate assets and the total stock issued against them; not 
to a single asset, for which a part of a corporation’s stock is 
given, as under the circumstances here presented. 

Furthermore, an analysis of the case shows that, far from 
supporting Petitioners’ claim, that case fully support^ the 
Commission action here. The problem was there presented 
of determining the cost of acquiring a piece of land, desig¬ 
nated as “Parcel No. 214”. This land had been acquired for 
the licensee by its corporate parent (called “Traction Co.” in 
the opinion) through purchase in 1912 of the stock of Ala¬ 
bama Power & Electric Company, which owned the land, and 
the subsequent “folding in” of that company’s properties in¬ 
cluding “Parcel No. 214”, in 1913, by corporate merger into 
the licensee. The Commission determined licensee’s cc^st of 
“Parcel No. 214” by an apportionment of the total cost to 
Traction Company of acquiring the properties of Alabama 
Power & Electic Company. That total cost it determined by 
the same method and in accordance with the same economic 
and accounting principles applied 17 years later in the present 
case, i. e., upon the basis of the consideration which “was paid 
in cash and securities of the Traction Co. which at their \then 


market values aggregated $882,500” (1 F. P. C. 25, 34). ^Em¬ 
phasis supplied.] 

I ( t is true that there is language in the opinion in which the 
Commission speaks of ascertaining “the cost of Parcel No. ^14” 
in terms of its “fair market value at the time of the merger” 
(1 F. P. C. 25, 32). But the facts, as recited above, are that 
the Commission rejected valuation of the properties, rejected 
the nominal prices used in the transaction between affiliated 
corporations, disallowed any profits between affiliates, and Used 
the actual cost of the acquisition of the parcel for the licensee 
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by the licensee’s corporate parent (or what is sometimes re¬ 
ferred to as “system cost”). And this Court affirmed the 
allowance, following the Commission’s actual method of deci¬ 
sion (but significantly omitting the Commission’s language 
about value of the property). Far from affording support 
for Petitioners’ contention, it thereby afforded a full precedent 
for affirmance of the Commission’s refusal in the present case 
to allow value of property as its cost. In fact, language from 
that opinion could be used here to dispose of Petitioners’ con¬ 
tentions (94 F. 2d at p. 614): 

* * * We cannot say that the Commission was 
arbitrary in deciding that the cash price of land for 
which securities have been exchanged is not greater than 
the market value of the securities. 

That early precedent has been followed by an impressive 
body of subsequent decisions showing the Commission’s con¬ 
sistent use of cash (or market) value of securities exchanged 
for properties as the cost of properties and excluding, or refus¬ 
ing to adopt, valuations of the properties as cost; and the 
courts’ consistent affirmance: 

Alabama Power Co. (Mitchell Dam), 2 F. P. C. 312, 322, 37 
P. U. R. (N. S.) 35, afj’d 75 U. S. App D. C. 315, 318, 319, 128 
F. 2d 2S0,283-284, cert, denied, 317 U. S. 652; 

Alabama Power Co. (Martin Dam), 2 F. P. C. 432, 438-440, 
41 P. U. R. (N. S.) 449, afj’d, 134 F. 2d 602, 606-607 (C. A. 5) ; 

Alabama Power Co. (Jordan Dam), 2 F. P. C. 479, 492-493, 

43 P. U. R. (N. S.) 37, afj’d, 136 F. 2d 929, 930-31 (C. A. 5); 

Niagara Falls P. Co., 3 F. P. C. 206, 220-227, 44 P. U. R. 

(X. S.) 291. afj’d, 137 F. 2d 787,793-795 (C. A. 2); 

Pacific Power & Light Co., 3 F. P. C. 329,333-336,46 P. U. R. 
(X. S.) 131, afj’d (objections to this part of Commission de¬ 
cision having been abandoned), 141 F. 2d 602, 603 (C. A. 9); 

Montana Power Company, 4 F. P. C. 213,222-240,57 P. U. R. 
(X. S.) 193; Petition for review dismissed on petitioner’s mo¬ 
tion Feb. 14,1946, C. A. D. C. No. 9047; 

Arkansas Power & Light Co., 8 F. P. C. —, decided February 
15,1949, Petition for review currently pending C. A. D. C. No. 
10276, see Resp. Br. p. 102 filed in that case; 
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See also the cases cited in note 91, infra, p. 102 upholding 
Commission rate orders fixed on a cost basis, and particularly 
where the Commission excluded evidence of value of properties, 
cited in note 92, infra, p. 102. 

(2) The Evidence Supporting the Commission Findings That the Stock 

Had No Cash Value Is Substantial 

It being clear, in the light of the preceding discussion that, 
as a matter of law, the 20,000 shares here involved had t<j have 
a cash or market value in order to support a finding o| cost, 
we come now to a consideration of Petitioners’ argument^ with 
respect to the evidence as to such value. For clarity we shall 
take up here the questions raised with respect to the evidence 
supporting the Commission’s findings, and defer answering Pe¬ 
titioners’ arguments with respect to their valuation evidence 
to the next division of this brief. 

The Commission’s opinion (Pets.App. 70-76), in addition 
to pointing out and discussing the insufficiency of Petitioners’ 
evidence to establish cash value of the stock, points out certain 
facts in the record, which in themselves affirmatively anc| fully 
show that the stock did not have a cash value: j 

By June 14, 1905, the date of the Hutchinsoij con¬ 
tract, difficulties had been encountered by the original 
syndicate in disposing of the bonds at 90 with a 45% 
preferred stock bonus, which had necessitated calling 
on Harvey Fisk & Sons to assist in the financing. Pets.¬ 
App. 66; see 7 J. App. 2764; 9 J. App. 3469. 

The Company was newly created wdth no contracts 
for sale of power, plans not perfected, dam location not 
determined. Its enterprise was of a kind viewed criti¬ 
cally by the investing public. Pets.App. 75; see 2 
J.App. 846-847, 895-896, 955-960; 1 J.App. 22, ^3, 25, 
508. 

The project involved a large initial investment with 
heavy prior charges for bond interest, dimming prospects 
for dividends. Pets.App. 75; See 2 J.App. 843; 3 
J.App. 1237; 9 J.App. 3493. 

None of the issued and outstanding preferred oii com¬ 
mon stock had been sold for cash. Pets.App. 7$; see 
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9 J.App. 3492. See also note 82, p. 92 supra [referring 
to G. M. Lane’s statement. 10 J.App. 3828]. 

On January 19, 1906, Mr. Hutchinson, giving away 
150 of his shares, expressed the hope that “the stock 
before long will be worth something.” Pets.App. 72; 
see 10 J.App. 3824. 

On January 28,1907, Mr. J. H. Harlow, who held some 
of the McCall Ferry stock, in testimony under oath 
stated that the value of the McCall Ferry common stock 
“was practically nothing; you might call it anything 
you like, it is common stock and may be a long time 
before it has any value; ” “it has not any market value 
yet.” Pets.App. 75; see 10 J.App. 3825-3826. Peti¬ 
tioners themselves relied on another portion of Harlow’s 
same testimony (7 J.App. 2864-2865). 

Petitioners do not deny the factual accuracy or record sup¬ 
port for any of these statements. And they only attempt 
to respond in two or three minor particulars: They say 
that the Commission’s conclusion leads to the reductio ad ab- 
surdum that in no case could a new company’s stock have cash 
value (Pets.Br. 189). They make the tongue-in-cheek argu¬ 
ment that Mr. Hutchinson’s letter of January 19,1906, was “no 
proof of value [i. e., of lack of value] as of March 1905”—as 
though it might have had a value then that it had lost after 
construction was successfully under way! Pets.Br. 188. In 
any event, Mr. Harlow’s testimony a year later, overlooked 
by Petitioners, is a full answer: “It has not any market value 
yet” (10 J.App. 3825-3826). [Emphasis supplied.] Petition¬ 
ers also suggest that perhaps Mr. Hutchinson meant that the 
stock had no readily ascertainable market value because not 
listed on any exchange (Pets.Br. 188). 

On such arguments, obviously, Petitioners’ objections that 
the evidence to support the Commission’s findings lack sub¬ 
stance must fail. 

(3) The Weight To Be Accorded Petitioners' Valuations 

In view of the unimpugned, substantial, affirmative support 
just pointed out for the Commission’s findings that the stock 
had no cash or market value, it becomes something of a work 
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I 


of supererogation to discuss Petitioners’ attacks on the Com¬ 
mission's failure to credit and give controlling weight to their 
valuations of the stock to their affidavits, and to the Uhl valua¬ 
tion. They are discussed at length in the Commission’s Opin¬ 
ion (Pets.App. 70-75). 

(a) Petitioners’ Affidavits 

The Commission there states its reasons for not regarding 
the affidavits as having probative value. Perhaps its reasons 
may be summed up that there was nothing to indicate that the 
men signing the affidavits had sufficient independent recollec¬ 
tion, more than thirty years after the events, to supplement 
such documentary evidence of a contemporaneous nature as 
was shown them, and that where the affidavits went beyond 
those documents they were merely conjectural and speculative, 
and influenced by the circumstances in which the affidavit^ had 
been prepared by Petitioners for use on the issues of this £ase. 
The Commission points out that even so, none of the affiants 
states that the value figure he gives represents “cash vallue” 
at the time in question, or that he ever bought or sold any 
of the stock at any figure (Pets.App. 70). j 

Three of the affiants affirmatively state their lack of quali¬ 
fication to value the stock, the difficulty of doing so, or that 
their recollection had dimmed. Affiants Lee and Hopkins were 
not shown ever to have had first-hand knowledge of the facts 
(7 J.App. 2748-2751,2882-2884; 2 J.App. 858-863, 867). jFisk 
affirmatively states that he took very little active interest ini the 
McCall Ferry Power Company and left it to a partneif (7 
J.App. 2753). Other persons originally having first-hand 
knowledge who were asked to sign corresponding statements 
refused to do so (7 J.App. 2870,2875). 

Petitioners make but three responses: They rest principally 
on their contention that, because Commission counsel did not 
object, the affidavits “attain the same dignity and stature 
as if the same information had been testified to at the hear¬ 
ing by the affiants” (Pets.Br. 172). But of course, assunling 
that this is a sound proposition of law and not a “technical tule 
of evidence which the Commission need not apply” (Section 
308 (b) of the Act), still it does not touch the Commission’s 

912792—50 - 8 
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refusal to give weight to Petitioners’ affidavits. For that prop¬ 
osition does not purport to affect in any way the freedom of 
the trier of the facts to determine the probative value, if any, 
to be attached to evidence received without objection. 

Petitioners’ next response is to say that notwithstanding its 
criticisms of the Hutchinson affidavit, the Commission relied 
on it when it suited its purpose to do so (Pets.Br. 186). This 
argument apparently is deemed important, for Petitioners 
repeat it here after having advanced it thirty pages earlier in 
their brief (Pets.Br. 154). It misses the mark here for the 
same reason it did there—the Commission, as the opinion itself 
shows, was not even referring to the Hutchinson affidavit. 
See p. 77, supra. 

Petitioners’ only other response to the Commission’s reasons 
(Pets.App. 72-74) for not giving weight to Hutchinson’s affi¬ 
davit, is to argue that “* * * from the documentary evi¬ 

dence presented to him, [he] had made up his mind as to 
how many shares of stock he received and how r many the bank¬ 
ers received prior to having the benefit of Mr. Fisk’s recollec¬ 
tion” (Pets.Br. 187). But the Commission’s refusal to credit 
the Hutchinson affidavit is fully supported by the fact among 
others that there was no documentary evidence in existence 
of those numbers of shares, prior to the conjectural statement 
approved by Fisk January 28, 1939 (7 J.App. 2761) after 
Hutchinson’s death on January 16, 1939 (3 J.App. 1233), as 
Petitioners’ Witness Gunn admitted (2 J.App. 769). Further¬ 
more the record fully supports the Commission’s discussion 
(13 J.App. 4293, 4299) of the Hutchinson affidavit (Pets.App. 
72-74) and Petitioners do not deny the factual basis therefor. 
Those facts are, briefly, that Gunn had not been able to obtain 
many of the “facts” stated in the Hutchinson affidavit in 
numerous conferences with Hutchinson prior to January 13, 
1939 (3 J.App. 1231-1232) as shown by his letter of January 
9, 1939 (7 J.App. 2756-2757). Hutchinson’s signature by 
mark was obtained to the affidavit after it had been prepared, 
without any prior discussion of the contents thereof with 
him (7 J.App. 2684). It was prepared by an attorney who 
had no other source of relevant information, working with 
Gunn (3 J.App. 1230-1233 ; 7 J.App. 2684). However that 
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may be, it was for the Commission to weigh the evidence. 88 It 
has done so. Its explanation demonstrates that in doing so it 
has not acted “arbitrarily”, or “summarily”, or outsijde the 
scope of its lawful responsibility in finding the facts. 

(b) The Uhl Valuation 

Petitioners also argue the weight that should have beer) given 
to the testimony (4 J.App. 1765-1772, 1988-2050) of their 
expert Witness William F. Uhl that the properties required 
for a 155-foot dam development had a power site v^lue of 
$3,300,000 (4 J.App. 1769). Such a value, if attributed 89 j to the 
20,000 shares issued in addition to the cash and cash value of 
bonds 90 would have amounted to $2,115,000, or $105.^5 per 
share, although Petitioners treat it as supporting their | claim 
of a $25.00 value per share. I 

The Commission concluded that the valuation was of no 
probative value in determining actual cost, citing the Alabama 
Power Co. cases, supra (first and second Mitchell Dam cases, 
68 App. D. C. 132, 94 F. 2d 601, and 75 U. S. App. D. C. 315,128 
F. 2d 280, and the Martin Dam case, 134 F. 2d 602 (C. A|. 5)). 
Pets.App. 74-75. 

Petitioners object, saying: (1) Uhl’s valuation was in no 
way related to those which have been condemned (presumably 
referring to the Alabama Power Co. cases, supra), resulting 
from a capitalization of earnings, but was based on comparison 
toother (and later) power site values (Pets.Br. 184); (2) phi’s 
valuation was the only evidence covering power site j’alue 
which is an appropriate consideration in determining yalue 
for rate-making purposes, referring to Grand River Dam\ Au¬ 
thority v. Grand Hydro, 335 U. S. 359, 361; United States v. 
1532 Acres, S6 F. Supp. 467 (Pets.Br. 191); and (3) si^ch a 

m N. L. R. B. v. Link-Belt Co., 311 U. S. 5S4, 507; Stork Restaurant v. 
Boland, 282 N. Y. 25G, 26 N. E. 2d 247, 255. 1 

" It should not be so attributed because Uhl erroneously assumed thiit all 
properties necessary for the development had been acquired as of Mjarch, 
1905, the (late of his valuation (4 J.App. 1905, 2008-2009). The Piney 
Island and Fry properties were acquired later in 1905 or in 1906 ( 6 i.App. 
2646-2619) and the Harlow-McGaw contract is dated April 27,1905 (7 J.App. 
2817). 

” $3,300,000 minus the total of $750,000, $210,000, and $225,000 (see note 75, 
supra, p. 86) or $2,115,000. 
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market value is the best evidence of what the reasonable cost 
of land would have been, in the absence of any other evidence 
of cost to McCall Ferry (Pets.Br. 192). 

By (3) Petitioners must be understood as saying that absent 
evidence of cost, the Commission should adopt what would be 
“reasonable cost”, i.e., value. Thus all of Petitioners’ argu¬ 
ments for Uhl’s valuation are arguments for a value basis of 
rate making and contrary to the cases consistently upholding 
Commission rate orders in which a prudent investment rate 
base was used, determined from actual arm’s-length cost. 91 
Particularly pertinent are those cases in which the Commission 
had refused to receive valuations in evidence 92 and was up¬ 
held by the courts. 

So far as Petitioner’s attempt to distinguish Uhl’s method of 
valuation goes, the essential fact is that a valuation, by what¬ 
ever method, is in substance a capitalization of future profits. 93 
Where the future profits depend upon the rates to be allowed 
by regulatory action “ ‘fair value’ is the end product of the 
process of rate making, not the starting”, as the Supreme 
Court said in F. P. C. v. Hope Natural Gas Co. (320 U. S. 591, 
601 ). The Court there added: 

The heart of the matter is that rates cannot be made 

to depend upon “fair value” when the value of the going 

91 F. P. C. v. Natural Gas Pipeline Co., 315 U. S. 575, 592-593; F. P. C. v. 
Hope Natural Gas Co., 320 U. S. 591, 599-603; Panhandle Eastern Pipe Line 
Co. v. F. P. C„ 324 U. S. 635, 649, and oases cited in note immediately below. 
Compare cases cited, supra, p. 96. 

93 Colorado Interstate Gas Co. v. F. P. C., 324 U. S. 581, 604-606; Pan¬ 
handle Eastern Pipe Line Co. v. F. P. C., 143 F. 2d 48S, 492-494, cert, granted 
limited to other questions 323 U. S. 808, afTd, 324 U. S. 635. 

9J Uhl testified (4 J.App. 2018) : 

Q. Isn’t it a fact that, using your approach, no determination of fair 
market value of property could be made without a consideration of the 
probable revenue and operating expenses of the project in their rela¬ 
tion to the plant investment required and the cost of competing power? 

A. Consideration of those elements certainly would have to be 
given. 

Q. And considerable weight would have to be given to those ele¬ 
ments? 

A. Yes, it is one of the elements which is important. 

Compare: Hale, The Physical Value Fallacy in Rate Cases, 30 Yale L. J. 710, 
712; Whitten, Fair Value lor Rate Purposes, 27 Harv. L. R. 419, 435. 
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enterprise depends on earnings under whatever rates 
may be anticipated. 

This is no less true of the reflection of a part of a utility’s 
properties in the rate base as here, than of the whole, i 

Grand, River Dam Authority v. Grand Hydro, supra , referred 
to by Petitioners, stands at most for the proprietry of a con¬ 
demnation award based on such a valuation, where so provided 
by the state law under which the award is made. 04 The Court 
there expressly recognizes that rate making may involve the 
elimination of such valuations and points out that it was leav¬ 
ing the rate-making question open (335 U. S. 359 at p. 37^): 

* * * It may be that, at some later date when 

the petitioner, as a federal licensee, shall be reacjly to 
sell power, the Commission or other appropriate body 
will then give consideration to the value to be allowed 
for this land in the petitioner’s rate base. Thefe is, 
however, nothing in the Federal Power Act that pur¬ 
ports to prescribe the price which a purchaser of land 
may pay voluntarily and in good faith for land vl’hich 
it later incorporates into a project. There also is Noth¬ 
ing in the Act which prescribes that the seller, rather 
than the purchaser, or that the condemnee, rather than 
the condemnor, of land acquired for a project i|nust 
absorb the reduction, if any, which is to be made fater 
in the allowance of value for that land in the purchaser's 
rate base as compared with the original price paid for it 
by the purchaser in a negotiated purchase or in a ^tate 
condemnation proceeding. * * * 

5. EXPENDITURES PREVIOUSLY CHARGED TO OPERATING 
EXPENSE OR TO DEPRECIATION RESERVE 

Petitioners object (Pets.Br. 194-202) to the Commission’s 
refusal to include in the rate base a net amount of $96,11^.84, 


M But Cf. United States ex rcl T. V. A. v. Poicelson, 319 U. S. 26G, 285. 
where the Court held: 

We hold only that profits, attributable to the enterprise which respondent 
hoped to launch, are inadmissable as evidence of the value of the lands 
which were taken. 
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representing expenditures incurred by Penn Water, principally 
during the years 1923 to 1936, and contemporaneously charged 
on its books to operating expense or depreciation reserve 
(Pets.App. 121). This §96,116.84 is the balance of Petitioners’ 
original claim remaining after the Commission’s allowance of 
$199,404.42 95 which the examination of its accountants showed 
represented true cost of plant (9 J.App. 3506-3507). The 
Commission found (Pets.App. 121-123) that the $96,116.84 
remainder had been properly accounted for at the time in¬ 
curred, pursuant to the then applicable (4 J.App. 1734) Penn¬ 
sylvania Commission’s system of accounts as “repairs and 
maintenance” or in accordance with the practice of charging 
replacements to depreciation reserve or operating expense in 
lieu of removing the cost of the old facility from plant and 
adding the cost of the new (Pets.App. 121-123). It found, 
therefore, that restatement of the amounts in the rate base 
would be reaccounting, not correction of accounting errors 
necessary to a proper determination of cost of plant for rate 
base purposes (Pets.App. 121-124). 

Petitioners do not deny that if the accounting followed when 
the expenditures were incurred was proper, reaccounting there¬ 
of at this time was a violation of sound accounting principles 
(Pets.Br. 198), and they do not claim that the Commission’s 
findings that the contemporaneous accounting was proper are 
not supported by substantial evidence. Under the provision 
of Section 313 (b) that the Commission’s findings, if supported 
by substantial evidence shall be conclusive, this is sufficient to 
dispose of this claim. See pp. 59-60, supra. 

But Petitioners ask this Court for a re-evaluation of the ac¬ 
counting evidence (Pets.Br. 194-195,201-202), arguing (Pets.¬ 
Br. 196) that the Commission should have found that the items 
involved were additions, betterments or replacements; that 
such items were required to be capitalized under the then appli¬ 
cable system of accounts; that the contemporaneous accounting 
was, therefore, in error and, under the Commission’s system of 

* The amount of $199,404.42 is comprised of $76,915.93 charged to opera¬ 
tions (9 J.App. 3506) and $122,4S8.49 charged to depreciation reserve (9 
J.App. 3507). 
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accounts, may be corrected. 96 On the premise that such a) re- 
weighing would lead to the conclusion that the contempora¬ 
neous accounting represented “accounting errors” they cl^im 
that the refusal to permit correction deprives them “of prop¬ 
erty without due process of law” (Pets.Br. 196). We submit 
that a reweighing of the evidence would lead to the same con¬ 
clusion reached by the Commission. 

Commission’s Witness Newlands, whose qualifications as an 
expert accountant are not questioned by Petitioners, testified 
that there is no precise accounting standard which determines 
what portion of minor replacements or repair and maintenance 
work shall be treated as a capital addition (5 J.App. 2302). 
He said (ibid .): 

* * * the determination of what portion, if any, 

of items of this nature should be added to plant account 
is largely a matter of managerial judgment which vaj-ies 
from company to company and from period to perjod. 
So long as the policy adopted results in a reasonable 
statement of operating expenses and plant costs i t is 
acceptable under accounting standards. * * * 

On the basis of an analysis of the job orders describing the w[)rk 
performed in connection with the expenditures, 97 Witness New- 

**In support of these contentions Petitioners quote (Pets.Br. 197) defini¬ 
tions of additions, betterments and replacements from the Pennsylvania 
System of Accounts, but in so doing ignore other provisions of that system 
of accounts which provided that “replacement of minor parts, rearrange¬ 
ments and changes in the location of equipment other than consumers service 
equipment, and all other alterations that do not amount to substantial 
changes of identity in such structures and equipment” may be charge^ to 
operating expenses (Pennsylvania Public Sendee Commission, Uniform 
Claunification- of Accounts . effective January 1, 1919, p. 67). Additionally, 
they ignore the provisions which provided that “all renewals or replacements 
of parts” of “structures and items of equipment that cannot satisfactorily 
be individualized” may be treated as repairs and charged to operating ex¬ 
penses (ibid., p. 37). As all witnesses agreed, whether the item here in¬ 
volved came within the definitions quoted by Petitioners or the definition 
quoted herein was a matter for the judgment of management. 

w Petitioners assert, in an eflort to discredit the opinion expressed by 
Witness Newlands, that he testified that he had never checked the original 
job orders for the purpose of ascertaining what the expenditures represented 
(Pets.Br. 195). This is not a fair statement of the witness’ testimony. 
He stated flatly that he had checked and examined the job orders during 
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lands further testified that the contemporaneous accounting 
judgment exercised by the management was proper, and that 
restatement of the items at this time would constitute re- 
accounting in violation of sound principles of accounting (5 
J.App. 2301-2303, 2331-2332, 2354^2355). 

The testimony of Petitioners’ Witness Eichhorn, the only 
accounting witness presented by Petitioners, confirmed that the 
accounting questions involved were ones involving latitude for 
difference of judgment, rather than questions of accounting 
error. For he agreed (4 J.App. 1738) that the classification of 
the work associated with the expenditures as representing addi¬ 
tions, betterments or replacements (and, therefore, capital 
items) under the Pennsylvania system of accounts then appli¬ 
cable involved the exercise of judgment which may vary with 
the individuals making the determination since there are no 
clear lines of demarcation available for that determination. 
He testified that he had made no determination with regard to 
management’s contemporaneous judgment inherent in the ac¬ 
counting in 1923-1936 and that his determination was made 
from his viewpoint in 1938 and 1939 and in the light of then 
prevailing systems of accounts (4 J.App. 1735-1736; see also 
testimony of Witness Gunn, 3 J.App. 1228-1230). 

The testimony of Penn Water’s Budget Engineer, Wetzel, 
who classified the expenditures as representing additions, bet¬ 
terments or replacements after the decision had been made to 
claim them as capital items (5 J.App. 2363) fails to show that 
there was any accounting error to be corrected with respect to 
these claims. For he testified that he ‘Vas in no way passing 
upon the original accounting” (ibid.). Moreover, he testified, 
he could not say that his classification of the items was based 
upon all of the data which had been available to management 
at that time (5 J.App. 2365). In fact, he admitted that some 
of the job orders did not provide him with sufficient details upon 
which to reach a conclusion and that the items w T ere- discussed 

the course of his field examination (5 J.App. 233S-2339) but could not state 
from memory, since some of them were 20 to 30 pages in length (5 J.App. 
2339), as he was being asked to do on the witness stand, whether a brief 
two or three-line description of the work involved, prepared by Petitioners’ 
Witness Wetzel (4 J.App. 164S; 5 J.App. 2357), was an accurate description 
of the work involved (5 J.App. 233S-2339). See also 5 J.App. 2366. 
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with “people in the company who knew the situation’’ to secure 
additional information (5 J.App. 2364). 

Weighing this evidence we submit that the Court would 
cur with the Commission in concluding that Petitioners’ 


con- 


pro¬ 


posal to restate the $96,116.84 does not represent the correction 


of accounting errors. Northwestern Electric Co., 2 F. P. C. 
335-338, 36 P. U. R. (N. S.) 202, 211-213, aff’d, 125 F. 2d 


327, 

882, 


887 (C.A. 9); City of Cleveland v. Hope Natural Gas Cp., 3 
F. P. C. 150,164,44 P. U. R. (N. S.) 1,14, aff’d, F. P . C. v. ope 
Natural Gas Co., 320 U. S. 591. There is, therefore, no depriva¬ 
tion of property as contended by Petitioners since their precise 
upon which the claim is based is without foundation. I 
Additionally, there is no deprivation of property involved in 
the Commission’s refusal to include the $96,116.84 in the rate 
base because Petitioners, through charges to operating expenses 
and the depreciation reserve, which is accumulated through 
annual charges to operating expenses, have already recouped 
the full amount of the expenditures, and their allowance in the 
rate base would duplicate their past recovery from the fate 
payers. Penn Water’s dividend history, its history of net oper¬ 
ating income, would destroy any suggestion that earnings have 
not permitted the recovery of those expenditures (9 J.^pp. 
3591-3594). F. P. C. v. Natural Gas Pipeline Co., 315 Uj. S. 
575, is in point. In that case the Court approved the Comnjiis- 
sion’s refusal to permit capitalization of investment in excess 
capacity, saying in part (at p. 591): 

* * * They have thus treated the items n|ow 

sought to be capitalized in the rate base as operating 
expenses to be compensated from earnings, as in the 
case of regulated companies. The history of the first 
seven years of operation before regulation shows an 
average annual return, after deduction of operating Ex¬ 
penses, of approximately 8% on the undepreciated in¬ 
vestment. This high return was earned during a period 
which included the severest depression in our histoiry. 


i 


We cannot say that the Commission has deprived the 
companies of their property by refusing to permit thEm 
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to earn for the future a fair return and amortization on 
the costs of maintenance of initial excess capacity— 
costs which the companies fail to show have not already 
been recouped from earnings before computing the sub¬ 
stantial “net profits” earned during the first seven 
years. * * * 

6. CHARGES TO FLOWAGE BASIN ACCOUNT 

Petitioners’ objections (Pets.Br. 202-20S) to the Commis¬ 
sion’s exclusion from the rate base of $171,134.28, which Peti¬ 
tioners charged to Flow T age Basin Account between 1910 and 
1929 are an attempt to obtain a reexamination of the evidenti¬ 
ary support (9 J.App. 3500-3504 ; 3 J.App. 1436-1439; 5 J.App. 
2343) for a number of entries in that account which the Com¬ 
mission’s opinion examined and concluded was insufficient 
(Pets.App. 105-109). The Commission did include in the rate 
base all charges to that account for which staff accountants were 
able to find support, such as cost of road and bridge relocations, 
the first survey of properties, clearing of the flowage basin, and 
the purchase of property, including not only the purchase price 
but the direct costs associated therewith (9 J.App. 3500). 

A major part of this amount w represented expense of the 
Lancaster branch office from its establishment in March of 
1916 through 1929, including the salary of Marvin E. Bushong 
(Pets.App. 105-106) . 00 Petitioners contend the expenses “w r ere 
incurred in connection with the acquisition of a total of 16 
properties acquired from 1916 to 1929”, and add that the office 
“facilitated” reference to land records and consultation with 
interested parties (Pets.Br. 204r-205). They say the “Com¬ 
mission is unquestionably wrong” in the statement which 

* A total of $98,3,37.4S comprised of Bushong Salary, $-70,423.24 (1916- 
1929) ; Office Expenses, $27,127.S3 (1916-1924) and $20,787.41 (1923-1929). 
Pets.Br. 202; Pets.App. 105-106 ; 9 J.App. 3503. 

"Beginning in 1930 all expenses of the office were charged as operating 
expense (14 J.App. 4439). Before that time, however, the nature and variety 
of matters handled by the office indicate it was largely a public relations 
office (66 Tr. 24546-24549; 14 J.App. 4439-4445) dedicated to adjusting 
differences and maintaining cordial relations with the residents and com¬ 
munities adjacent to the project, and that in addition it keeps a complete 
set of permanent real estate records and handles local tax and other local 
matters. 
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appears in its opinion (Pets.App. 107): “* * * no prop¬ 
erties were acquired from April 1916, to July 1920, except for 
a foreclosure in 1919 with respect to a single property. * 1 *” 
That the record supports the Commission, however, piay 
readily be shown. | 

Petitioners say (Pets.Br. 204), it was the necessity of acquir¬ 
ing additional flowage rights for the increased elevatioiji of 
the pond caused by use of the flashboards which resulted in 
the employment of Mr. Bushong for the purpose of acquiring 
lands in 1912. This is irrelevant, however, for the Conujnis- 
sion allowed his entire salary and expenses for the period 
1912-1915. What is relevant is that in 1914 and 1915 the 
land acquisitions tapered off and practically ceased with the 
purchase of the Woelpper property in March 1916 (5 J.i^pp. 
2343; 9 J.App. 3503-3504). Accordingly, at that time, wjhen 
the Lancaster office was opened, and these expenses commenced, 
active acquisition of land had ceased. In fact, as Commission 
Staff Witness Newlands testified, correspondence in Peti¬ 
tioners 7 files “indicated that the company believed it had [the 
necessary rights for its flashboards after the acquisition oi' |the 
Woelpper property * * * and immediately took step^ to 

replace the flashboards installation 77 (5 J.App. 2296-229|7). 
Not a single new property acquisition was made for four yqars 
after the opening of the Lancaster office, although one mortgage 
acquired in 1913 was foreclosed in 1919 (9 J.App. 3503-3504), 
facts shown in Petitioners’ own exhibit (10 J.App. 3951-3952, 
3959-3962). Clearly, the later land acquisitions, at least seven 
of which were for river coal commercial marketing operations, 
and sixteen for use in another (Safe Harbor) hydroelectric 
project (5 J.App. 2297; 10 J.App. 3960-3962), were too few 
and too remote to justify the establishment of an office in 
March 1916. in Lancaster, or its continued existence for t(iis 
purpose during the following years. Moreover the river cqal 
and Safe Harbor lands are not part of the plant used and useful 
in rendering the service here involved, and office expenses 
incident to their acquisition are properly excluded. Further¬ 
more, the record is devoid of any evidence showing that apy 
of the later acquisitions were even contemplated in March 191j6. 
Then, too, it is significant that during the period of actiye 
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property acquisition in 1912 and 1913 no such office was needed 
by Petitioners in Lancaster. 

Accordingly, since it does not appear how the Lancaster 
office was to any substantial service in land acquisition, the 
costs thereof allocated to the project were properly disallowed 
(Alabama Power Co. v. F. P. C., 134 F. 2d 602, 610 (C. A. 5)). 
The contribution of occasional services by Mr. Bushong and the 
Lancaster office in connection with the minor property acqui¬ 
sitions after 1916 does not justify the capitalization of any part 
of his salary or office expense without specific proof of the 
time and expense involved in each transaction (Pennsylvania 
P. & L. Co. v. F. P. C. y 139 F. 2d 445,452 (C. A. 3), cert, denied, 
321 U. S. 798). 

Other specific items making up the total here involved are 
equally unsupported accountingwise, and Petitioners make no 
attempt in their brief to point to specific support. Instead, in 
vague general terms Petitioners rely upon memoranda and 
data prepared by a Mr. Roland L. Bortner (Pets.Br. 202-203) 
who. as the Commission pointed out in its opinion (Pets.App. 
10S. fn. 70), although available in the hearing room and “more 
able than any other to testify to the details and nature of the 
items here involved’’, was never called by Petitioners as a 
witness to support the statements contained in his memoranda. 
Thus Petitioners’ claim is based on supposition and conjec¬ 
ture stemming from the unproven statements and claims con¬ 
tained in Mr. Bortner’s memoranda, none of which can be iden¬ 
tified with the entries on the company’s books. Mr. Bortner’s 
memoranda make it clear that they were based on supposition 
and conjecture. He had no first-hand knowledge of the facts 
and was unable to relate claimed charges to entries in Penn 
Water’s accounts (10 J.App. 3917). In these circumstances, 
Petitioners have no ground upon which to complain of the 
Commission’s failure to accept their “evidence” as justifica¬ 
tion for allowance of the amount here in issue. These facts 
make it clear that Petitioners’ contention (Pets.Br. 207) that 
they “went forward and offered substantial evidence to sup¬ 
port them (items of claimed cost)” is without merit. 

Nor is the fact that “the items of expense * * * appear 

on Petitioners’ books” controlling, as Petitioners appear to 
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contend (Pets.Br. 207). For one thing, Petitioners conceded 
that $74,907.27 of similarly recorded book entries did not repre¬ 
sent plant cost. 100 For another, the $171,134.28 amount here 
involved was not charged to the Flowage Basin Account dur¬ 
ing the construction period, but afterwards. Petitioners 
erroneously assume that any costs incurred between 1910 and 
1929 in compiling “data necessary and permanently useful in 
the every day operation of the plant” is properly capitalizable 
as plant cost (Pets.Br. 204). Such expenses during the operat¬ 
ing period are obviously operating expenses, for they are of a 
recurring nature, and add nothing to plant. So, too, the cost 
of making river observations, continuously carried on dujring 
the operating period for operating purposes, and compiling 
data in connection with threatened or actual damage ^uits 
resulting from flooding claimed to be caused by the operation 
of the project (Pets.Br. 203-204), may only be treated as 
operating expenses after the beginning of operations, for the 
same reason. 

7. STOCK ISSUE EXPENSE 

Petitioners object (Pets.Br. 208-211) to the exclusion f(om 
the rate base of $81,906.59 expense incurred from 1923 through 
1935 to finance Penn Water’s requirements for additional capi¬ 
tal by the issuance of stock. Although the Commission had 
allowed interest during construction for additions and better¬ 
ments as well as original construction, Petitioners soughjt a 
duplicate allowance of this amount in the rate base as “organi¬ 
zation expense.” The Commission rejected that claim because 
the amount “neither entails organization expense within the 
meaning of Account 301 of the Commission’s Uniform System 
of Accounts, nor represents an ‘extension’ of the organization 
of Penn Water (in 1910) as [Petitioners’] Witness Gunn 
theorized” (Pets.App. 82). 

During the period in which the claimed expense was In¬ 
curred, the company capitalized interest on additions to plaint 
(9 J.App. 3497-3498, 3505, 3573) and interest so capitalized 

104 During the hearing Petitioners conceded $74,907.27 of its original claim 
of $252,537.53 (see Items 31 and 32, 11 J.App. 4017), leaving in issue 
$177,630.24, of which the Commission allowed $6,495.96 (Pets.App. 109). 
The balance of $171,134.28 is here claimed by Petitioners. 
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was allowed by the Commission in lieu of all other financing 
costs. In the absence of evidence indicating the inadequacy 
of that interest allowance to cover all financing cost, it is 
apparent that inclusion of this separate and additional amount 
for financing expense w'ould duplicate the allowance already 
made. It was therefore properly disallowed ( Northern States 
Power Company, 1 F. P. C. 597, 600; Alabama Power Com¬ 
pany, 2 F. P. C. 479, 485, 488, 43 P. U. R. (N. S.) 37, 44, 47). 
Petitioners themselves recognize the impropriety of making 
duplicate interest allowance for not only did Witness Gunn 
testify to that effect (2 J.App. 822-823), but they do not dis¬ 
pute the disallowance for the same reason of an amount of 
$6,621.85, representing Susquehanna Contracting Company 
financing expense (Pets.App. 64, 116-117). 

Therefore, in holding that this item of claimed cost was 
not chargeable to Account 301, Organization, but rather to 
Account 151, Capital Stock Expense, and accordingly not a 
capital item or an item to be included in the rate base, the 
Commission was simply refusing to include the amount in 
addition to the interest on the company’s own funds used in 
plant expansion as claimed by Petitioners and allowed in full 
by the Commission. In other words, the Commission did here 
what it did in the Alabama case, supra (2 F. P. C. 479 at p. 488, 
43 P. U. R. (N. S.) at p. 47): 

This exception suspends * * * expenses of sell¬ 

ing preferred stock and bonds claimed in project cost 
as an organization expense. Licensee now admits that 
this item represents a financing cost and was erroneously 
claimed as organization expense. In arriving at 6 per¬ 
cent as a reasonable rate of interest for use of licensee’s 
owm funds we considered the $27,120.71, suspended by 
this exception, which is accordingly disallowed. [Em¬ 
phasis supplied.] 

The case of Apalachicola Northern Railroad Company, 130 
I. C. C. 736, 7^ re?ied on by Petitioners (Pets.Br. 211), lends 
no support to their contention. The organization expense there 
allowed is not shown to be financing cost, or other cost for which 
allowance was made in lieu thereof, but rather cost allowed 
in “the absence of any evidence that the amounts were im- 
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properly charged”. Furthermore, as the Third Circuit Court 
of Appeals said in Pennsylvania P. & L. Co. v. F. P. C., siipra, 
139 F. 2d at p. 449: 

* * * The Interstate Commerce Commission cases 
decided after the passage of the Federal Water P^wer 
Act * * * have no bearing on the question before 

us since they could not have been in the contemplation 
of Congress when it passed the act. * * * 

Even if it be assumed, arguendo, that this $81,906.59 was 
Organization Expenses under Account 71 of the I. C. C. 1914 
Classification, and as such part of cost and “net investment”, 
it does not follow, as Petitioners seem to assume, that the 
Commission must call it by the same name the I. C. C.! did, 
or that it must allow it, so named, in the rate base, in addi¬ 
tion to having allowed it as “interest during construction”. 
The Federal Power Act only refers to the I. C. C. Classifica- 

i 

tion for the purpose of substantively defining the elements of 
cost (“insofar as applicable”) in Section 3 (13), not for the 
purpose of controlling the Commission’s accounting regulatory 
powers in Section 301, or prescribing the rate base formula ir. 
must use under Section 20 or 205 and 206. 

8. EXPENSE OF CONOWINGO BACKWATER LITIGATION A^D 

AGREEMENT 

Petitioners object (Pets.Br. 211-220) to the exclusion fjrom 
the rate base of $39,301.46 (Pets.App. 112-114) expenses in¬ 
curred in litigation and negotiation of a 50-year agreement (10 
J.App. 3901-3913) under which the downstream Conowingo 
project owner pays Penn Water a yearly sum to (1) compensate 
Penn Water for loss of energy output due to the raising of the 
tailwater elevation at Holtwood by the downstream Conowingo 
dam and reservoir constructed to an elevation of 108.5 instead 
of 100 feet, and to (2) give Penn Water a substantial shark of 
the proceeds from the increased energy output at Conowihgo 
due to that increased height. 101 

101 Studies showed that more could be realized through use of the disputed 
portion of the river fall through Conowingo’s generating units than Penn 
Water’s (10 J.App. 3901-3902, 3908). 
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Petitioners rely (Pets.Br. 215-216) on provision of the 
I. C. C/s classification of accounts incorporated by reference in 
Section 3 (13) of the Federal Power Act to define cost, and of 
the Commission’s own system of accounts, as making “it clear 
that expenditures for the purpose of defending title to land are 
proper original cost” [Emphasis supplied]. But the language 
of the provisions, as quoted by Petitioners, is strictly limited 
to costs “in connection with the acquisition of land” and to 
costs of “defending against claims relating to the period prior 
to the acquisition” [Emphasis supplied]. 

Far from representing a defense of title against a conflicting 
claim relating to a period prior to Penn Water s acquisition, or 
being in connection with that acquisition, Penn Water started 
the litigation to enjoin erection of a conflicting dam in 1925, 15 
years after acquisition (Pets.Br. 213). As Petitioners’ brief 
clearly shows (Pets.Br. 213-214), Conowingo answered Penn 
Water’s claim for injunction against the construction of its 
project, by asserting that Penn Water was without title to the 
lands and water rights which would be affected by the con¬ 
struction. 

Aside from this, however, there is another obstacle to Peti¬ 
tioner’s objection. Petitioners claim that the agreement which 
was negotiated “ settled ” the controversy. Therefore, and re¬ 
garding the controversy as one connected with acquisition of 
title or relating to a period prior to acquisition, they rdvance a 
number of arguments to show that expenses of settlement of 
such a controversy are capital costs (Pets.Br. 216-218). 

But the agreement did not settle the controversy, as the 
Commission pointed out (Pets.App. 114): 

The facts are that this agreement does not settle title 
claims, as both parties thereto explicitly save their con¬ 
tentions and the proceeding is merely stayed. 

The record supports the Commission’s finding (10 J.App. 
3896-3897, 3903-3904,3911) and while Petitioners say that the 
fact that the agreement has been in effect a long time shows 
that it did settle the litigation, they admit that both parties 
saved their contentions and the suit is merely stayed (Pets.Br. 
219). The rest of their arguments which assume that the 
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agreement was a settlement of the law suit (Pets.Br. 219-i220) 
are, therefore, beside the point. 


But even if it be assumed, arguendo, that costs of negotiating 
the agreement should be treated as costs of the litigation f the 
decisions and accounting authorities relied on by Petitioners 
(Pets.Br. 215-218) do not support their contention that they 
are capitalizable as cost of the land and water rights. 


The costs involved in the case of Borough of Kane, et al. v. 
Spring Water Company, P. U. R. 1919C 404 (Pets.Br. 216, 
219) were incurred in acquiring clear title to property, while in 
Kansas City, Clay County <fe St. Joseph Railway Company, 
P. U. R. 1920B 37 (Pets.Br. 217) it was “clear” to the state 
commission “that the principal basis of the verdict and judg¬ 
ment * * * was the seizure and appropriation by the 

railway company of a valuable route” (p. 45); that the plain¬ 
tiff in the suit had “lawfully surveyed, adopted, and filed maps 
of the route as provided by the statute * * * an<^ we 

think that the railway company is as much entitled to capital¬ 
ize an expenditure made in the acquisition of that route s[s in 
the acquisition of the private rights of the owners of the l^nds 
traversed by the route” (p. 52) [Emphasis supplied]. The 
cases of Schwabacher v. Commissioner of Internal Revenue, 


132 F. 2d 516, and Esther Rentie v. Commissioner of In¬ 
ternal Revenue, 21 B. T. A. 1230 (Pets.Br. 217) involved the 
question of allowable deductions for tax purposes in accordance 
with tax laws and regulations. In the Schwabacher case the 
expenditures in question were incurred “for the purpose of 
‘perfecting’ the title” of a partnership to a seat on the New 
York Stock Exchange, it being determined that “the interest 
of the partnership in the seat or membership” was “a capital 
asset, and the expenditure capital in nature” (pp. 517,519). In 
the Esther Rentie case the “petitioner secured a quitclaim deed” 
and therefore “the expenditures were made in defense of oi[ to 
clear petitioner’s title to her land” (p. 1233). Unlike the (ex¬ 
penditures claimed in the present case, those cases all pertain 
to costs in clearing or perfecting title to property or in (he 
original acquisition of property and, accordingly, constitute 
capital charges. 

912792—50- 


9 



116 


The accounting authorities cited by Petitioners (Pets.Br. 
218) are to the same effect. Robert H. Montgomery, in his 
book entitled “Auditing Theory and Practice”, 6th Edition— 
1940, states (p. 221): 

Attorneys’ fees and all other expenditures in investi¬ 
gations and litigation to establish clear title to prop¬ 
erty may be capitalized. * * * [Emphasis sup¬ 
plied.] 

Hatfield, Sanders and Burton, in their book, “Accounting 
Principles and Practices”, First Edition—1940, state (p. 328): 

Payments for legal services ordinarily are revenue 
charges. When made in successfully defending one’s 
title to property, however, they are properly considered 
capital charges, for all expenditures incurred to ac¬ 
quire a clear title to land or other property are capital 
items. [Emphasis supplied.] 

The facts here are more nearly analogous to L. B. Reakirt 
v. Commisisoner of Internal Revenue, 29 B. T. A. 1296, aff’d, 
84 F. 2d 996. There it was held that attorney’s fees paid by a 
taxpayer engaged in the real estate and investment business in 
preventing an illegal taking of his property by condemnation 
were deductible as ordinary and necessary expenses of such 
business, for tax purposes, and were not capital expenditures. 

In the Schwabacher case, supra, relied upon by Petitioners, 
the Court recognized the distinction between costs incurred in 
“perfecting” title and those made in “protecting” the title to 
property, for it stated, in part (132 F. 2d at pp. 519-520): 

Petitioner relies on Reakirt v. Commissioner, 29 B. T. 
A. 1296, affirmed 6 Cir., 84 F. 2d 996. In that case the 
expenditures were in resisting a condemnation of real 
estate by the city authorities. It was held a business 
expenditure in protecting the title to the property. 

* • * * Assuming its decision correct, the protection of 
an existing vested title is quite different from perfect¬ 
ing for the partnership a title not vested in any partner. 

* * * By perfecting the partner member’s title to 

the seat, the partnership’s equitable title was thereby 
perfected. 
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9. CONTRIBUTION TO HOLTWOOD PRESBYTERIAN CHURCH 

Petitioners object to the exclusion from the rate base pf an 
amount of $1,400.00 representing a church contribution (3 J.- 
App. 1156-1157; 4 J.App. 1739-1740; 11 J.App. 4066-4)68) 
made by Penn Water to the building fund of the Holtwood 
Presbyterian Church at the time it was erected in 1913 (rets.- 
Br. 220-221). The contribution, never recorded as plant cost 
but charged off to surplus when incurred, was held by] the 
Commission to be a donation properly chargeable to “income 
or surplus” (Pets.App. 124). Petitioners’ objection is aiji at¬ 
tempt to reweigh the Commission’s decision on the question of 
whether property is used and useful, which this Court has 
declared it will not review. Puget Sound P. &L. Co. v. F. P. C. r 
78 U. S. App. D. C. 143, 146, 137 F. 2d 701, 704. See supra, 
pp. 59-60. i 

Petitioners’ contention that the contribution “resulted ir| the 
acquisition of property used and useful to the development” 
ignores the fact that the church was available to project person¬ 
nel and others alike. The donation was made to an enterprise 
dedicated to and used for religious and educational (3 J.App. 
1156-1157; 4 J.App. 1739-1740; 11 J.App. 4066-4068) ralher 
than project purposes and, on the basis of the evidence, capnot 
be distinguished from other woodwill donations frequently 
made by utilities to various denominations and organizations. 
Puget Sound P. & L. Co. v. F. P. C., supra, 78 U. S. App. D|. C. 
at pp. 145-146, 137 F. 2d at pp. 703-704. Electric rate papers 
should not be taxed to defray others’ philanthropies or religious 
donations no matter how commendable the purpose or worthy 
the cause. The nature of the item is in no way affected by 
the fact that the church was constructed on property to which 
Penn Water held title. 

The Commission’s opinion in Alabama Power Company, (2 
F. P. C. 432, 441, 41 P. U. R. (N. S.) 449, 462) upon which 
Petitioners rely (Pets.Br. 221), is not applicable here, for fhe 
costs there allowed, unlike the donation here in issue, were 
directly related to and in aid of project construction, being in¬ 
curred by the company in accordance with “established con¬ 
struction practice” in the performance of its duty of protecting; 
its employees during construction from “camp followers apd 
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objectionable enterprises.” Obviously a donation to a church, 
made in 1913, cannot have been for such protection of con¬ 
struction employees when construction terminated in 1911 
(Pets.App. 97). There is no evidence that Penn Water’s rela¬ 
tively small and permanent operating personnel after 1913 
presented the extraordinary conditions calling for expenditures 
like those involved in the Alabama case. 

B. The Commission Properly Deducted Accrued Depreciation 

in Determining the Rate Base 

Petitioners’ argument (Pets.Br. 68-71) that the Commis¬ 
sion’s deduction of accrued depreciation in arriving at the rate 
base is improper is premised on their contention that “net in¬ 
vestment” as defined in Section 3 (13) is prescribed as the rate 
base and as so defined means an undepreciated rate base unless 
the depreciation sought to be deducted has, in the language of 
Section 3 (13), “been accumulated during the period of the 
license from earnings in excess of a fair return”, in which event, 
to the extent so accumulated, it may be deducted (Pets.Br. 
55-58). As we have shown, however, supra, pp. 30 to 32, 
neither Part I nor Part II prescribes a particular type of rate¬ 
making standard. Under both Parts, the Commission is freed 
from adherence to any particular formula for the determina¬ 
tion of rates so long as the end result of the order produces 
rates which do not violate constitutional limitations. Safe 
Harbor Water Power Corp. v. F. P. C., 179 F. 2d 179, 186, 188, 
193,196,197. 

But even if “net investment” as defined in Section 3 (13) be 
considered as a prescribed formula for rate regulation under 
Part I, its relevance in this case is limited to the depreciation 
reserve accumulated during the period from January 1, 1938 
through December 31,1946, during which period, the Commis¬ 
sion properly found (Pets.App. 383-384, 386-387), on the basis 
of substantial evidence, the reserve had been “accumulated 
from earnings in excess of a fair return” and could be deducted. 

1. SECTION 3 (13) INAPPLICABLE TO PERIOD PRIOR TO 

JANUARY 1, 1938 

By order entered November 23, 1943 (4 F. P. C. 426, 428), 
the Commission authorized the issuance of a major license to 
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Penn Water for its constructed hydroelectric project, “for a 
period effective January 1, 1938, and terminating June 30, 
1970”. Although the license has not yet been formally ac¬ 
cepted by Penn Water, it concedes (Pets.Br. 41) it is prpperly 
treated as a licensee by the Commission subject to all the 
provisions of the Act. Section 3 (13) of the Act define^ “net 
investment” as actual legitimate original cost plus similar costs 
of additions or betterments minus the sum of several enu¬ 
merated items including “aggregate credit balances of current 
depreciation accounts” accumulated “during the period of the 
license from earnings in excess of a fair return”. Accordingly, 
the requirements of Section 3 (13) on which Petitioner^ rely, 
if applicable at all, are relevant only to the period between Jan¬ 
uary 1, 1938 and December 31, 1946. Metropolitan Edison 
Co. v. F. P. C., 169 F. 2d 719 (C. A. 3). 

In the Metropolitan Edison case the Commission had also 
authorized the issuance of a major license for the operation of 
the constructed York Haven hydroelectric project located on 
the Susquehanna River which had been operated withodt the 
requisite federal license (169 F. 2d 720-721). The effective 
date of the license was to be January 1, 1938 and the licensee 
was required to agree to accept original cost less accrued depre¬ 
ciation as of the effective date of the license as the net invest¬ 
ment therein at such date (169 F. 2d 721). Metropolitan! Edi¬ 
son, like Penn Water, contended that deduction of depreciation 
for the period prior to the license violated Section 3 (13) vdiich 
precluded deduction of depreciation unless accumulated from 
earnings in excess of a fair return. Because similar provisions 
were to be included in Penn Water’s license pursuant t<j> the 
order of November 23, 1943, Penn Water filed a brief as arnicus 
curiae supporting Metropolitan Edison’s position and ofally 
argued in support thereof. 

The Court of Appeals for the Third Circuit rejected the con¬ 
tention saying (169 F. 2d at 723): 

* # * This might be more persuasive if we were 

not convinced that by definition Section 3 (13) wa^ in¬ 
tended to operate only in the period following the issu¬ 
ance and acceptance of a license. That this is so is ipade 
plain by the actual text which speaks of additions of 
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F. 2d 179,199-201 (C. A. 3), cert, denied, 339 U. S. 957; F. P. C. 
v. Natural Gas Pipeline Co., 315 U. S. 575, 596-598; F. P. C. v. 
Hope Natural Gas Co., 320 U. S. 591, 604^605; Colorado Inter¬ 
state Gas Co. v. F. P. C., 142 F. 2d 943,961-962 (C. A. 10), aff’d, 

324 U. S. 581; Panhandle Eastern Pipe Line Co. v. F. P. C., 143 
F. 2d 488, 498 (C. A. 8), aff’d, 324 U. S. 635, 650, reh’g denied, 

325 U. S. 834; Cities Service Gas Co. v. F. P. C., 155 F. 2d 694 
(C. A. 10), cert, denied, 329 U. S. 773, reh’g denied, 329 U. S. 
832; Interstate Natural Gas Co. v. F. P. C., 156 F„ 2d 949 (C. A. 
5), aff’d, 331 U. S. 682. See also, Utah Power <& Light Co. v. 
P. S. C., 107 Utah 155, 152 P. 2d 542, 568. Indeed, with the 
exception of the Hope and Colorado Interstate cases, supra, the 
Commission’s rate of return testimony in all its cases was pre¬ 
sented by the same witness, as in this case, Mr. Samuel Joseph, 
who has had exceptional qualifications and experience in the 
field (1 J.App. 379-383, 384). 

Penn Water asserts (Pets.Br. 74, 89) that the Commission 
in arriving at the 5^4% return erroneously minimized its risks, 
which Penn Water describes as greater than those of “the aver¬ 
age public utility company” and “of a highly unusual charac¬ 
ter.” By that argument, Penn Water, though purporting to 
challenge the substantiality of the evidence supporting the 
Commission’s findings (Pets.Br. 88), actually seeks to have this 
Court reweigh the evidence considered by the Commission re¬ 
specting Penn Water’s risks and substitute its evaluation of 
the evidence for that of the Commission. 

Penn Water also contends that the “end result” of the rate 
order is confiscatory because the Commission applied the 5*4% 
return to an investment rate base without adjusting that base 
to reflect changes in price levels (Pets.Br. 84—88); because it 
applied the 5% % return to a depreciated investment rate base 
rather than to an undepreciated investment rate base (Pets.Br. 
81-84, 89-91); and because the rate of return prescribed will 
not provide an adequate return on common stock and surplus 
(Pets.Br. 78-79,81,89). By these objections Penn Water seeks 
to reopen various - ^ rate regulation questions which the Su¬ 
preme Court and Courts of Appeals, including this Court, have 
considered and resolved adversely to the contentions now ad¬ 
vanced by Penn Water. 
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The objections, whether addressed to the evidence or matters 
of law, are without merit. 

A. Risks of Penn Water’s Operations 

Under the rates and charges prescribed by the Commission 
for service by Penn Water to Baltimore Company, Penn Water 
will receive from Baltimore Company, regardless of the amount 
of power and energy delivered to it by Penn Water, all of its 
costs of operation, including taxes and depreciation, plus the 
prescribed 5*4% rate of return (Pets.Supp.App. 58-62). Sbch 
an arrangement provides unique and unusual stability of in¬ 
come and a virtual guarantee of earnings on Penn Water’s Cap¬ 
ital stock (2 J.App. 630; 8 J.App. 3222). 103 

In the past, Penn Water has received payment from Balti¬ 
more Company on the same basis. Evidence is, therefore, avail¬ 
able of the important effect of the basis of payment for services 
prescribed by the Commission. Throughout the depression 
years, 1929-1934, Penn Water paid, without change, $3.00 per 
share as dividends, whereas, the dividends paid by other com¬ 
panies declined materially with the exception of Baltimore 
Company, whose strong financial position is indicated by the 
AAA rating assigned its bonds (2 J.App. 685-686; 8 J.App. 
3404). 104 The exception, it should not be overlooked, is the 
company which provides the stability of Penn Water’s earn¬ 
ings and dividends. ! 

We submit that the existence of the unusual assurance| of 
an outlet for its product to a company of such strong financial 
position as Baltimore Company and the stability of income 
associated therewith, plainly warrant the Commission’s find¬ 
ing that Penn Water is “very little subject to even the ordinary 

>« The fact that Baltimore Company will enjoy reasonable abatements! in 
payment to Penn Water, under the rate schedule prescribed by the Com¬ 
mission, in the event Acts of God and the like preclude operations, does not, 
as Penn Water asserts (Pets.Br. 75) affect this conclusion. Indeed, if Penn 
Water enjoyed protection against these hazards (which are common to all 
utility companies), it would be engaged in a virtually risk-free enterprise for 
which a rate of return would obviously be excessive. 

While Penn Water’s dividend rate may be reduced because of the reduc¬ 
tion of its earnings to reasonable levels, the ability of Penn Water to pay 
the rate, whatever it may be, because of the rate schedule prescribed by 
the Commission remains unaffected. 
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risks of an electric operating utility” (Pets.App. 147-148). 
In fact, what the Third Circuit said of Safe Harbor in sustain¬ 
ing the lower 5% rate of return there allowed, as fair and 
reasonable, may be said of Penn Water: “It would be difficult 
to conceive of a more secure hydroelectric project” (179 F. 2d 
199). Or, as Judge Edgerton said for the Court in Potomac 
E. P. Co. v. P. U. C., 81 U. S. App. D. C. 225, 228, 158 F. 2Jd 
521, 524, “The risks, if any, are as small as the human mind 
can conceive.” 

Petitioners’ reference (Pets.Br. 74-75) to risks from flood 
and ice damage, the possibility of improvement in the art of 
generation, threats of government competition (if and to the 
extent that they refer to factors other than those operating to 
limit the service life of Petitioners’ facilities, provided for by 
depreciation), wide fluctuations in the flow of the river, and 
concentration of its generating facilities in one location, do not 
alter the conclusion that Petitioners are exceptionally free 
from hazards which might otherwise call for special considera¬ 
tion in determining the fair rate of return. F. P. C. v. Natural 
Gas Pipeline Co., 315 U. S. 575, 597. These risks are not 
unique to Penn Water ( e . g., they are common to Safe Harbor) 
and are more fancied than real (e. g., 4 J.App. 1978-1979; 13 
Tr. 4752). In the 1936 flood, the worst flood in the history 
of the Susquehanna River (15 Tr. 5521-5522), Penn Water 
suffered a loss of revenue of only $29,873, representing an abate¬ 
ment of Baltimore Company’s payments under the provisions 
of the Penn Water Rate Schedule providing for such abate¬ 
ments in the event Penn Water’s operations are curtailed due 
to Acts of God and like forces (1 Tr. 399). 

Additionally and since that time Penn Water has taken steps 
to prevent recurrence of the damage which occasioned the loss 
of revenue, even if the future floods exceed the 1936 flood crest, 
through strengthening of the structure (13 Tr. 4752; 15 Tr. 
5522). As for the wide fluctuations in the flow of the river, 
they are of no consequences to Penn Water because the annual 
sums Baltimore Company must pay Penn Water, which are 
independent of the amount of output, Penn Water concedes, 
eliminate “the effect of variations in river flow” (8 J.App. 
3222). Finally, with respect to the other alleged risks, there 
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isn’t a scintilla of evidence in the record which would support 
the conclusion that they are real, immediate, or imminent 
risks (see, e. g., 4 J. App. 1978-1979). Moreover, since Balti¬ 
more Company’s payments to Penn Water are not dependent 
on the amount of kilowatt-hours supplied, Penn Water has 
substantial immunity from all of them. 

B. The Application of the 5*4% Rate of Return to 4 Net 


Investment Rate Base Produces a Fair and Reasonable 

“End Result" 

Penn Waters next objections to the 5*4% rate of return are, 
in fact, objections to the net investment rate base employed 
by the Commission, although Penn Water does not contend 
that the Commission must employ a rate base reflecting the 
present value of its properties (Pets.Br. 84) and has not (chal¬ 
lenged the investment rate base as such. | 

The first objection relates to the application of the 5%% 
rate of return based on the current cost of money to a rate 
base based on historic costs (Pets.Br. 84r-88). The sepond 
objection relates to the application of the rate of return to a 
rate base computed by deducting accrued depreciation from 
gross investment (Pets.Br. 82-84, 89-90). 

1. RATE OF RETURN PROPERLY APPLIED TO INVESTMENT 

RATE BASE 

Citing Justice Brandeis’ classic opinion in Southwestern Bell 
Telephone Co. v. Public Service Commission, 262 U. S. 1276, 
Penn Water contends that the use of an investment rate base 


requires the application thereto of an historic rate of return— 
the rate of return prevailing at the time the investment was 
originally made (Pets.Br. 85, 87-88). However, becausp in 
this case the application of the alleged requirement of the 
Southwestern Bell case would result in a “fantastically high’’ 
rate of return (Pets.Br. 85, 88), Penn Water does not insist 
upon adherence thereto. Instead it suggests that the rat^ of 
return be applied to an investment rate base adjusted to Con¬ 


form to the present value of Penn Water’s property (PetslBr. 
84,85-87). | 

This proposal the Commission properly rejected as “the at¬ 
tempted injection of speculative reproduction cost through the 
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back door, i.e., rate of return testimony” (Pets.App. 147) and 
Penn Water does not deny the accuracy of the Commission’s 
anaylsis, but, in justification thereof, simply asserts that its 
proposal “is the only one that can be reasonably adopted if the 
standards governing the determination of the cost of money 
are to be consistent with those governing the cost of plant” 
(Pet.Br. 87). 

But this assertion is based on Penn Water’s assumption that 
Justice Brandeis in the Southwestern Bell case not only pro¬ 
posed a theory of rate making whose application leads to “fan¬ 
tastically high” returns and therefore cannot always be applied, 
but as well ignored the fact that investors in common stocks as 
distinguished from investors in bonds or preferred stock, have 
discounted the possibilities of fluctuation in the value of the 
dollar in the earnings-price ratio they demand. The latter in¬ 
vestors seeking safety, are satisfied with a lower fixed return, 
whereas the common stock investor requires a higher return 
for which he assumes a greater degree of risk (1 J.App. 130; 
2 J.App. 690-692). 

The short and complete answer, however, to Penn Water’s 
reliance on the Southwestern Bell case is the Supreme Court’s 
opinion in the Hope case 105 (320 U. S. 591, at 603), in which 
Mr. Justice Brandeis’ views in the Southwestern Bell case are 
cited in support of its approval of the investment rate base and 
the application thereto of a fair rate of return, as determined 
and applied in this case, as well as other opinions of the 
Supreme Court, of this Court and other Courts of Appeals up¬ 
holding rates fixed on that procedure as nonconfiscatory. 
Colorado Interstate Gas Co. v. F. P. C., 324 U. S. 581, 601; 
Panhandle Eastern Pipe Line Co. v. F. P. C., 324 U. S. 635, 
649-650; Mississippi River Fuel Corp. v. F. P. C., 82 U. S. App. 
D. C. 208, 226, 163 F. 2d 433, 451; Safe Harbor Water Power 
Corp. v. F. P. C., 179 F. 2d 179, 201 (C. A. 3); Cities Service 
Gas Co. v. F. P. C., 155 F. 2d 694, 699 (C. A. 10), cert, denied, 

100 Hope Natural Gas Company citing the Blucficld case and the Brandeis 
opinion in Southwestern Bell, had attacked a Commission rate of return 
based on the same method used here and had urged upon the Supreme Court 
the same arguments Penn Water seeks to have this Court now rehear. 
Brief of Respondent Hope Natural Gas Co., Nos. 34 and 35, October Term 
1943, pp. 106-112. 
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329 U. S. 773; Interstate Nat. Gas. Co. v. F. P. C., 156 F. 2d 
949, 951 (C. A. 5), afi’d, 331 U. S. 682. 

Additionally, Penn Water’s argument mistakenly assumes 
that the fair rate of return is dependent upon a relationship 
between current cost of money and current value of property, 
or between historical cost of money and historical cost of plant. 
The fact is, however, that the test of the fairness of the return 
allowed under the Blue field case, supra, 262 U. S. 692{-693, 
which assumes sound and economic management, is thq suf¬ 
ficiency of the return to meet reasonable interest and dividend 

I 

requirements on outstanding debt and preferred stock aijid to 
provide sufficient earnings on the common stock which w r ill 
enable the utility to attract capital, if necessary (1 J.AppJ 127, 
131-132). The required allowance for the common stock in¬ 
vestor can be determined only by a study of the relationship 
of market prices to earnings, both of the utility whose Irates 
are under review and other utilities engaged in the same |type 
of business (1 J.App. 133-134). 

So, too, when Penn Water complains that it is not receiving 
that parity of treatment required by the Bluefield case, supra, 
because Maryland and Pennsylvania have allowed returns 
greater than 5*4% and have applied such returns to “fair 
value” rate bases (Pets.Br. 76-77), and because the Commis¬ 
sion’s reports show that the earnings of utilities over the whole 
country in 1946 averaged better than 5*4% on utility p^ant 
investment, it errs in that the return earned may be morp or 
less than is required by the investors and such comparison of¬ 
fers no criteria as to what the investors are demanding. 


2. DEPRECIATION PROPERLY DEDUCTED 

Penn Water’s next objection relates to the Commission’s (ap¬ 
plication of the 5% % rate of return to an investment rate base 
computed by deducting the depreciation reserve from gross 
investment (Pets.App. 146, 186). 

In deducting the depreciation reserve the Commission Ad¬ 
hered to the view that depreciation payments made by con¬ 
sumers are an allowance for consumption of capital currently 
taking place and represent returns to the utility (in this c^se, 
Penn Water), pro tanto, of its investment in property u£ed 
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and useful in the public service, free and clear of all obliga¬ 
tions of the utility enterprise (Pets.App. 140-142), and rejected 
Penn Water’s contentions, which it continues to urge on this 
review (Pets.Br. 82, 84, 90, 91), that an undepreciated in¬ 
vestment rate base is required under Part II of the Act 100 to 
avoid a confiscatory “end result” because “payments by con¬ 
sumers to depreciation expense” are made “to provide for the 
ultimate replacement of its property” and “must be retained 
in the business” until used for that purpose to assure fulfill¬ 
ment of its duty “to render efficient, dependable and contin¬ 
uous service” and, therefore, until so used remain devoted to 
public service. 

These contentions, pitched as an attack upon the rate of re¬ 
turn prescribed, are, in fact, claims for an undepreciated rate 
base formula under Part II of the Act and are completely 
answered by the many decisions of the Supreme Court and 
Courts of Appeals, sustaining as just and reasonable under 
statutory and constitutional provisions, rates prescribed by the 
Commission on the basis of the application of the rate of re¬ 
turn to a depreciated investment rate base derived by the same 
method employed here. F. P. C . v. Hope Nat. Gas Co., 320 
U. S. 591, 596, 605; Colorado Interstate Gas Co. v. F. P. C., 
324 U. S. 581,604; Panhandle Eastern Pipe Line Co. v. F. P. C., 
324 U. S. 635, 648; Cities Service Gas Co. v. F. P. C., 155 F. 2d 
694, 699, 702 (C. A. 10), cert, denied, 329 U. S. 773; Inter¬ 
state Natural Gas Co. v. F. P. C., 156 F. 2d 949, 951 (C. A. 
5), aff’d, 331 U. S. 682; Safe Harbor Water Power Corp. v. 
F. P. C., 179 F. 2d 179, 196, 197-199, cert, denied, 339 U. S. 
957. 

The Commission’s view of the depreciation referred to above 
is the view now accepted by almost all informed opinion 
(Proceedings of the National Association of Railroad and 
Utilities Commissioners, 1938, pp. 441^443; Report of the 
Committee on Depreciation, National Association of Railroad 
and Utilities Commissioners, 1943, pp. 30-31, 35; Telephone 

1# * Penn Water offers no explanation for the restriction of its claim to the 
computation of the rate base under Part II. If valid, why shouldn’t it apply 
to Part I as well? The nature of the depreciation payments are the same 
whether made under Part I or Part II. Of course, the contention is with¬ 
out merit whether applied to both Parts or limited to Part II. 
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and Depreciation Charges, 177 I. C. C. 351, 372-382) and is 
the view adhered to by the Supreme Court and the Courts of 
Appeals ( Lindheimer v. Illinois Bell Tel. Co., 292 U. S. 151, 
167; Hope case, supra, 320 U. S. 591, 596, 605; Colorado inter¬ 
state case, cupra, 142 F. 2d 943, 959-960 (C. A. 10), afj’d, 
324 U. S. 581; Panhandle case, supra, 324 U. S. 635; Detroit 
Edison Co. v. CommW of Internal Rev., 319 U. S. 98, lOlL 102; 
United States v. Ludey, 274 U. S. 295, 300-301; Cities Service 
case, supra, 155 F. 2d 694, 702-703 (C. A. 10), cert, denied, 
329 U. S. 773; Safe Harbor Water Power Corp. v. F. f*. C., 
179 F. 2d 179, 196, 197, 200 (C. A. 3), cert, denied, 339 U. S. 


957; Mississippi River Fuel Corp. v. F. P. C., 82 U. S. App. 
D. C. 208,222,163 F. 2d 433,447). 

In the Lindheimer and Detroit Edison cases, suprd, the 
Supreme Court, respectively, described depreciation expense 
as “an allowance for consumption of capital” and as repre¬ 
senting “recoupment” by the company of its original invest¬ 
ment in its property over its life. 

In the Mississippi River Fuel case, supra, this Court said 
(p. 447): j 

* * * although there are many divergent views 

as to the nature of depreciation, from the standpoint 
of the expense accounts the annual depreciation pro¬ 
vision from income is universally regarded as, and in 
fact undoubtedly is, a return to the investor of the cost 
of plant. I 

And in the Safe Harbor case, supra, the Third Circuit rejected 

Safe Harbor’s contentions, 107 now advanced by Penn Water, 
saying (179 F. 2d at 200): ] 

* # * Nor can we agree that the Commission’s 
order imposes upon'investors the net cost of the reten¬ 
tion of reserve assets, thereby compelling Safe Harbor 
to render service to consumers at less than cost, 'this 
argument is answered, we think, by what has been hjsre- 


Safe Harbor, as does Penn Water (Pets.Br. 91), bad argued fronji its 
conception of the consumers’ depreciation payments that the assets thereby 
accumulated had to be retained and managed and that deduction of depre¬ 
ciation saddled the costs of managing the reserve assets on the company 
rather than on the consumer where they belonged. 
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inbefore stated in respect to propriety of the rate base 
found by the Commission and by what will be said 
hereinafter respecting the fair return to Safe Harbor 
and hence to its investors. But if the rate base be a 
fair one and the rate of return found by the Commis¬ 
sion be justified, “The net cost of the retention of 
reserve assets’ 7 , to employ Safe Harbor’s words, assum¬ 
ing this to be more than a mere bookkeeping figure, will 
not result in damage to Safe Harbor, to its investors 
or to its rate payers.” 

Respecting the rate base the Third Circuit said: 

What the Commission did was to use the customary 
and normal practice or technique of deducting depre¬ 
ciation in the course of arriving at a rate base. Such 
a course must be deemed to be proper in view of the 
principle enunciated in Federal Power Commission v. 
Hope Natural Gas Co., supra, for it is an eminently 
reasonable and sensible one. * * * (179 j?. 2 d 

at 196.) 

* * * * * 

* * * As we view the law, the Commission is en¬ 
titled to depreciate Safe Harbor’s capital investment 
and deduct depreciation in a proper amount so long as 
the rate of depreciation is a reasonable one justified 
by all the circumstances. Such a conclusion seems to 
us to rest upon the interpretation of the Supreme Court 
in the Hope Natural Gas Company case, which we think 
provides a persuasive analogy for the determination 
of this aspect of case at bar. * * * (179 ]? 2 d at 

197.) 

The fact that the annual depreciation payments may be used 
to renew or replace property (i. e., reinvested) does not alter 
the correctness of the foregoing views—as well argue that 
the fair return, earned over and above all operating expenses, 
if used to renew or replace the property instead of being paid 
as dividends, was a “customer advance” for that purpose. 
The absence of any logical connection between depreciation 
and replacements is succinctly stated by Mason in his Prin¬ 
ciples of Public-Utility Depreciation (p. 47): 
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Not only are the financial implications of the replace¬ 
ment doctrine of questionable validity, but there is no 
logical basis for such an approach to the subject! If 
it were the sole purpose of depreciation accounting to 
provide for the replacement of assets, logically tihere 
would be no depreciation to record if the asset wer^ not 
to be replaced. The problem of depreciation arises 
because of the necessity of taking into account the fact 
that the investment in an asset has been reduce^ to 
scrap value at the time of its retirement from senvice 
in order to arrive at the net profit for the period or 
periods involved. It is the accounting for a past ex¬ 
penditure, not a provision for a future one. The rela¬ 
tionship between depreciation and replacement is 
purely coincidental—most assets are replaced at the 
time of retirement. 

See, also: Report of Committee on Depreciation, op. cit. 1$43, 
pp. 35-36. j 

So, too, there is no logical connection between depreciation 
expense and the obligation to render continuous and adequate 
service (Pets.Br. 83, 91). 108 Provision for depreciation ex¬ 
pense would still be required even if the life of the enterprise 
were not a continuing one or even if there were no obligation 
to continue to serve, and the purpose of the depreciation 
allowance does not depend upon whether the utility’s busi¬ 
ness is of limited or unlimited life. The Hope case (suftra, 
320 U. S. 591 at 606) and the Lindheimer case (supra, 292 U| S. 
151), for example, involved companies required to continue to 
render public service. I 

Nor is the case distinguishable from the cases cited, as Pehn 
Water would have it, because of the alleged static character of 

108 We shall assume for purposes of this brief, without conceding, tjiat 
under Pennsylvania public utility law Penn Water has such an obligation. 
We observe, however, that Penn Water’s right to operate its project depends 
upon a continuation of the license which will expire in 1980, and that 
authority can only be secured from the Federal Power Commission to con¬ 
tinue such operations. We suggest that, in the circumstances, the existence 
of a continuing obligation under any law, federal or state, is questionable. 
Safe Harbor Water Power Corporation v. F. P. C., 124 F. 2d 800, 805 
(O. A. 8). ! 

912792—50-10 
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its plant, 100 or because the long life of its principal units of 
property may afford little opportunity to invest in its own 
plant the annual amounts of depreciation (Pets.Br. 82-83). 
First, if Penn Water has no use for the funds in its utility enter¬ 
prise, its recourse, if it is to continue in business solely as a 
public utility, is, not to expect its customers’ rates to provide 
a return on the capital no longer required for utility service, 
but to reduce its capitalization by retiring outstanding secu¬ 
rities. Second, Penn Water proposes the use of an undepre¬ 
ciated investment rate base even where opportunity for re¬ 
investment exists (Pets.Br. 82, 83, 91; 4 J.App. 1728). Third, 
if in fact, the reserve assets were devoted to public service 
whether reinvested in plant or not, the alleged static nature of 
the company would have no bearing on Penn Water’s right to 
the utility rate of return thereon of 5 1 / 4%. 

C. Rate Order Provides Prescribed Return on Rate Base and 

Equity 

Finally, Penn Water contends that the Commission’s rate 
order will not provide the 5% % rate of return nor will it pro¬ 
vide the 8.6% return on the equity (Pets.Br. 79, 81, 89), which 
return found to be “adequate” by the Commission (Pets.App. 
151), is not challenged by Penn Water. The illustrations of¬ 
fered by Penn Water in support of these contentions (Pets.Br. 
79, 81) do not establish that Penn Water will not earn the rate 
of return of 5 1 / 4% on the rate base or the 8.64% return on the 
equity. 

The illustrations (Pets.Br. 79, 81) relate the return allowed 
of §1,300,672 to undepreciated investment and to total book 
capitalization, respectively, in keeping with Penn Water’s con¬ 
tentions that it is entitled to a 5*4% return on undepreciated 
investment, whether or not required to carry on its utility busi¬ 
ness. But, as we have shown above, the return of 81,300,672 
prescribed by the Commission was properly limited to invest¬ 
ment in utility property devoted to public service of 824,774,- 
712, after deduction of depreciation (Pets.App. 186)—not to 

’“There is no evidentiary support for this characterization and Penn 
Water refers to none. 
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undepreciated investment or to book capitalization which rep¬ 
resents investments in utility and nonutility assets. 

Applied to a proper capitalization of $24,774,712, reprepnt- 
ing investment in utility property, consisting of 58.19% of 
bonds, 6.10% of preferred stock and 35.71% of equity 
(Pets.App. 151), the allowed 5%% rate of return provides a 
return of 8.64% on the equity, as follows: 

Return allowed (5%% on $24,774,712)_$l,3(j0,672 

-1 

Bonds, $14,416,405 at 3.17%___ 457,000 

Preferred, $1,511,257 at 5.21%_ ^8,736 

Common and Surplus, $8,847,050 at 8.64%_ 764,385 

1,300,121 

Excess over Requirements_ 551 

Thus, the $1,300,672 provides all the requirements including a 
return of 8.64% on the equity. 

Therefore, it is clear, that each objection to the Commission’s 
finding that a 5%% rate of return is fair and reasonable is 
without merit. 

IV 

THE COMMISSION’S OPERATING EXPENSE 
ADJUSTMENTS WERE PROPER 

In determining the extent to which rates under scrutiny are 
excessive, it is necessary to use costs which could reasonably 
be expected to be typical or characteristic of the period for 
which the rates fixed will be in effect and which represent 
reasonable and proper costs of rendering the electric service. 
For these reasons, the Commission adjusted Penn Water’s |946 
operating expenses for test-year purposes by excluding $319[,599 
incurred in connection with the present rate proceeding, and 
$15,293, representing principally salaries and insurance bre- 
miums (Pets.App. 153-154). Penn Water takes exception to 
these adjustments, asserting that they are without any eviden¬ 
tiary support in the record (Pets.Br. 128-129). 

A. Rate Case Expenses for 1946 Were Properly Excluded 

The Commission excluded the particular amount of rate <kase 
expenses incurred in 1946 as “a non-recurring item” (Pets.App. 
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154) since they related to a past period of time rather than to 
the prospective period of time during which its rate order would 
be effective (48 Tr. 18515). 

The nonrecurring nature of the particular 1946 expenses 
cannot be denied (48 Tr. 18515), but Penn Water contends 
(Pets.Br. 128; Pets.App. 226) that it is still incurring rate case 
expenses in connection with this case for which allowance must 
be made, thus implying that the Commission’s elimination of 
the 1946 expenses precludes recovery of all necessary and 
reasonable rate case expenses incurred subsequent to the effec¬ 
tive date of the Commission’s rate reduction order, February 1, 
1949 (Pets.App. 189). 

The fact is, however, that the Commission prescribed rates 
and charges to Baltimore Company which allow the inclusion of 
reasonable rate case expenses incurred by Penn Water subse¬ 
quent to their effective date. For the Commission order of 
January 5 and rate schedule prescribed by the Commission for 
service to Baltimore Company provide for the inclusion in the 
computation of charges to Baltimore Company of all “reason¬ 
able and necessary * * * operation, maintenance, and 

general expenses” (Pets.App. 188; Pets.Supp.App. 59). In¬ 
deed, Penn Water has so interpreted the Commission's orders 
reducing rates and prescribing rate schedules as appears from 
certified reports filed with this Court and the Commission by 
Penn Water pursuant to the stay order of this Court, issued 
April 29,1949, requiring Penn Water to impound the difference 
between the charges it makes under existing rate schedules and 
those it would be making under the rate schedules prescribed 
by the Commission but for the stay order. 

B. Other Expense Adjustments Were Proper 

Penn Water next objects (Pets.Br. 128-129) to the exclusion 
from test-year operating expenses of four items aggregating 
$15,293, including an item of $48, and seeks a reweighing of the 
evidence considered by the Commission in excluding them. In 
so doing, however, it is unable to point to any evidence justify¬ 
ing their inclusion, whereas substantial evidence affirmatively 
supports their exclusion. 
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The items aggregating $15,293 are $537.73, premiums on 
“use and occupancy insurance”, $2,417.55, the salary of a Penn 
Water employee, $12,290, directors’ fees, and $48, cost of bind¬ 
ing papers of J. E. Aldred, a former Penn Water executive (13 
J.App. 4251). | 

The “use and occupancy insurance”, involving the premium 
of $537.73 is maintained by Penn Water for the purpose of 
securing compensation in the event it suffers a loss in revenue 
(48 Tr. 18558), resulting from such forces as war, rebellion, etc. 
(4 J.App. 1961-1962; 15 J.App. 4613). Under the prescribed 
rate schedule, Baltimore Company is entitled to reasonable 
abatements in its payments to Penn Water. Thus, it % would 
be patently in conflict therewith to require Baltimore Com¬ 
pany to pay the insurance premiums designed to protect Ppnn 
Water against that loss of revenue. Indeed, the fact that [the 
insurance is for the benefit of Penn Water and not for ^he 
customer is in itself sufficient reason for the exclusion of the 
premium. Additionally, loss of revenue for the reasons set 
forth is part of the risk of Penn Water’s business for which it 
receives reimbursement in the rate of return allowed. TheSre- 

I 

fore, to saddle Baltimore Company with the insurance pre¬ 
miums in addition to the responsibility for providing a rate! of 
return which is geared to the risks of the business would involve 
an unwarranted duplication. 

As for the $2,417.55, it is the salary of a retired employee of 
Baltimore Company (48 Tr. 18560) who is now on Penn 
Water’s payroll as an assistant to the executive officers (48 
Tr. 18557). According to the testimony of Penn Water’s 
Witness Spaulding, this employee “handles matters relating 
to contacts with the newspapers on various subjects involving 
public relations” and spends a large part of his time seehjig 
to it that people who come to visit the project or fish at t^ie 
site have received proper notices of conditions at the plant jm 
order that the best public relations be maintained (48 Tlr. 
18560,18561). Plainly, these are functions, the costs of which 
are in no way a cost of electric service. 

As to the $12,290, this represents the portion of directors’ 
fees in excess of those paid by Baltimore Company which Penn 
Water and Baltimore Company have agreed should not be 
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included as part of the cost of rendering electric service (48 
Tr. 18561). No evidence is presented by Penn Water support¬ 
ing departure from the agreement. In fact, the exhibits 
presented by Penn Water’s Witness Spaulding show that it 
is the practice in computing the power bill to Baltimore Com¬ 
pany to exclude the S15,293.28, of which the $12,290 is a part, 
from the costs of electric service (13 J.App. 4223-4224, 4225). 
Moreover, as pointed out above in connection with rate case 
expenses, to the extent that reasonable and necessary directors’ 
fees are incurred in the future, they are includible under the 
Commission’s order reducing rates and the rate schedule pre¬ 
scribe^ therefor. 

Finally, the item of $48, representing the cost of binding 
certain historical papers of a former company official, is ad¬ 
mittedly a nonrecurring item (48 Tr. 18562), clearly non¬ 
operating and not a part of the cost of electric service. 

V 

PENN WATER’S OBJECTIONS TO THE- COMMISSION’S 

COST OF SERVICE ALLOCATION ARE WITHOUT 

MERIT 

The Commission found that in the test year 1946, Penn 
Water’s total revenues from all sales of electric power and 
energy were $7,444,781 (Pets.App. 155), while the total cost 
of rendering all those services, including return on its net in¬ 
vestment at 514 %, was only $5,268,045 ; u0 hence that its net 
operating income exceeded a fair return by the difference, or 
$2,176,736 (Pets.App. 155, 156, 186). To determine each cus¬ 
tomer’s proper share of the available rate reduction, the Com¬ 
mission allocated the total cost of service among Penn Water’s 
customers, then compared the costs so allocated with the reve¬ 
nues obtained from each (Pets.App. 156). The procedures 

““Thus (Pets.App. 156): 

Operation and maintenance_$1,932, 625 

Purchased power—% of Safe Harbor’s total 

output_ 3,053,564 

Taxes- 513,483 

Depreciation_ 467, 701 

Return at 5 Y<% - 1,300,672 


5,268,045 
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followed by the Commission are set forth in the opinion! and 
Order (Pets.App. 156-174, 186-188) and will be discussed 
herein only to the extent that particular aspects of the alloca¬ 
tion have been challenged. They resulted in the following al¬ 
location (Pets.App. 174): I 


Customer 

Costs 

Revenues 

Excess revei 

mes 

Amount 

P| 

crccnt 

PP&L.. 

$1.877,818 

$1,958,360 

$80.538 


3.70 

PE.. 

834,550 

OiS, 851 

114,311 


5.25 

ME........ 

041,361 

607,455 

26,004 


■Ej 

Railroad (in Pa.)... 

1,201,323 

1.483,798 

222.475 


10.22 

Baltimore Co... 

652,093 

2,386,311 

1,733,318 


79.63 

Total.... 

5,268,045 

7,444, 781 

2,170,736 


100.00 


Accordingly, the Commission ordered Penn Water to file rate 
schedules setting forth rates and charges which would effect a 
reduction amounting, on the basis of 1946 operations, to 
$80,538 for PP&L, $114,311 for PE, $26,094 for ME, and set¬ 
ting forth a formula for determining charges to Baltimore 
Company, which would make Penn Water’s total net operat¬ 
ing income from the sales to PP&L, PE, ME and Baltimore 
Company equal the cost of service (including return on net 
investment at 5*4%) to these companies, in conformity with 
the Commission’s method of determining that cost (suqh a 
formula would have reduced Baltimore Company’s payments 
$1,733,318 on the basis of 1946 operations) (Pets.App. 174-jL76, 
186-190). The Commission, however, ordered no reduction 
to be made in the rates and charges to the Railroad for service 
rendered by Penn W^ater in Pennsylvania, although the changes 
appeared excessive by $222,475, since the Commission had con¬ 
fined its inquiry to Penn Water’s sales of electric energy for 
resale (Pets.App. 175). Subsequently, the Commission re¬ 
jected the rate schedules submitted by Penn Water and pre¬ 
scribed rate schedules to effectuate the reductions ordered 
(Pets.Supp.App. 46-71). ] 

Penn Water asserts that the Commission has committed 
numerous errors in its allocation so that the cost of service to 
Baltimore Company has been understated and to the other 
resale customers overstated, giving Baltimore Company an 
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excessive part of the total rate reduction of $1,954,261 and 
PP&L, PE and ME too little. We shall answer each of the 
objections and show them to be wholly without merit. 

A. The Commission’s Allocation to Baltimore Company of 

Costs of Service Is Proper 

The cost of service to Baltimore Company, on the basis of 
1946 operations, as determined by the Commission and as 
contended for by Penn Water in its brief may be compared as 
follows (Pets.App. 155, 162, 172, 173, 174; Pets.Br. 114): 



Commission 

Penn Water 

Gross cost of service to Baltimore Company: 

finrrinl fn/dHtics - - - . __ _ _ _ 

$917,543 

S917.543 

Capacity___ 

750,420 


Energy _ _____ 

624,138 

624,138 


Total... 

2, 292,101 

2,292,101 

Less credits to Baltimore Company for supply of capacity and 
energy to Penn Water: 

Capacity__ 

433,788 

None 

Enenry . ____ 

1,205,320 

246,112 



Total credits__ 


246,112 


Net cost of service to Baltimore Company_*_._ 

652,993 

2,045,989 

Be venues received from Baltimore Company___. 

2,386,311 

1,116,835 


Bevenues in excess of cost of service.........___... 

1,733,318 


Deficiency of revenues__.................._......... 

929,154 




As appears from this tabular comparison, the differences be¬ 
tween the Commission and Penn Water are attributable to the 
credits for capacity and energy supplied by Baltimore Company 
to Penn Water, and the amount determined as revenues from 
Baltimore Company. 

The Commission’s credits for capacity and energy of $433,788 
and $1,205,320 represent the cost to Baltimore Company of the 
supply to Penn Water of 36,149 kw at $12 per kw and 256,451,000 
kwh at 4.7 mills per kwh, to enable Penn Water to meet its 
obligations to PP&L, PE, ME and the Railroad in Pennsyl¬ 
vania, its own capacity and energy resources having been de¬ 
termined to be insufficient for that purpose (Pets.App. 171, 
172, 173). Penn Water’s resources were found by the Com¬ 
mission to consist of its own generating capacity plus one-third 
of Safe Harbor’s output which, like Baltimore Company, it 
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purchases under the Safe Harbor Rate Schedule prescribed by 
the Commission in the Safe Harbor case, supra (5 F. P. CJ 221, 
afi’d, 179 F. 2d 179, cert denied, 339 U. S. 957). j 

Penn Water contends (Pets.Br. 97, 109-110) that the Com¬ 
mission’s determination of capacity and energy available to it 
(and consequently its deficiencies to meet its Pennsylvania 
customer requirements) is based on an erroneous premise that 
only one-third of Safe Harbor’s total output is available to 
meet the requirements of the Pennsylvania customers. This 
premise, Penn Water argues (Pets.Br. 109-110), ignores Safe 
Harbor’s joint obligation with Penn Water to PP&L and PE, 
and the joint obligation with Penn Water and Baltimore Com¬ 
pany to the Railroad. Accordingly, Penn Water asserts 
(Pets.Br. 99) Baltimore Company and Penn Water purchase 
two-thirds and one-third, respectively, of Safe Harbor’s output 
remaining after Safe Harbor has met its obligations to the 
Pennsylvania customers. Thus, Penn Water asserts (Pets h Br. 
97-98), there is no warrant for any capacity and energy credit 
to Baltimore Company based upon the purchase by Baltimore 
Company of two-thirds of Safe Harbor’s total output and the 
supply of a part thereof to Penn Water. The “only possible 
credit which may be allowed to Baltimore Company,” it says, 
is $246,112, representing the supply by Baltimore Company of 
48,277,000 kwh steam-generated energy at 5.10 mills per kwh 
(Pets.Br. 113; 12 J.App. 4166). 

Additionally, with respect to the credits for capacity 4nd 
energy, Penn Water contends (Pets.Br. 115-118) that e^en 
if the Commission properly determined the supply of capacity 
and energy to Penn Water by Baltimore Company, the u:oit 
costs of $12 per kw and 4.7 mills per kwh are without support 
in the record. 

As for the difference of $1,269,476 in the revenues shown as 
derived from Baltimore Company in the tabular comparison, 
$1,127,699 thereof 111 represents revenues from the sale of 

m The balance is $141,777, representing an adjustment of revenues related 
to service to the Railroad, the propriety of which is more appropriately 
discussed in connection with Penn Water’s objection to the rate schedule 
prescribed by the Commission for service to Baltimore Company, infra, 
pp. 171 to 173. 
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economy interchange to PE, ME and PP&L. The Commis¬ 
sion added these amounts to revenues derived from Baltimore 
Company for cost allocation purposes (Pets.App. 155) because 
the energy sold in interchange represented sales of Baltimore 
Company’s energy which it had purchased from Penn Water 
under Penn Water’s Rate Schedule on file with this Commis¬ 
sion. Penn Water contends (Pets.Br. 105-106, 107, 113-114) 
that the energy sold as interchange by Penn Water is not part 
of the energy purchased by Baltimore Company under that 
rate schedule and that the Commission’s treatment of the 
revenues was, therefore, improper. 

1. BALTIMORE COMPANY AND PENN WATER PURCHASE TWO- 
THIRDS AND ONE-THIRD, RESPECTIVELY, OF SAFE HARBOR’S 
TOTAL OUTPUT, AND SAFE HARBOR HAS NO OBLIGATIONS TO 
PP&L, PE AND THE RAILROAD 

In support of its contentions that Safe Harbor is “jointly” 
obligated to PP&L, PE and the Railroad, and that accordingly 
Baltimore Company and Penn Water purchase two-thirds and 
one-third of Safe Harbor’s output after these obligations are 
met, instead of those proportions of the total output, Penn 
Water relies on— 

a. the fact that Safe Harbor is named as a party to the con¬ 
tracts with these customers which, by their terms, appear to 
obligate Safe Harbor, “jointly” with Penn Water, to PP&L 
and PE and with Penn Water and Baltimore Company to the 
Railroad (Pets.Br. 98-99); 

b. the theory that the contracts with these customers are ob¬ 
ligations “to serve imposed on Safe Harbor Company * * * 

by law” within the meaning of the service provisions of Safe 
Harbor’s Rate Schedule (Pets.Br. 98-99); 

c. the fact that more than one-third of Safe Harbor’s total 
output is used at times to supply these customers since Penn 
Water cannot otherwise meet the requirements of these 
customers (Pets.Br. 103,104, 110). 

Each of these contentions was considered by the Commission 
and rejected. We shall examine them again, however, and 
will show their continued insufficiency. 
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a. Safe Harbor Is a Party in Name Only to the Contracts With the 

Pennsylvania Customers 

The record contains a mass of evidence ove 
supporting the Commission’s findings (Pets.App, 

182) that Safe Harbor is only a nominal party to the agree¬ 
ments with the Pennsylvania customers; that Penn Water 
alone sells electric power and energy to PP&L and PE; that 
sales of electric power and energy are made to the Railrokd in 
Maryland by Baltimore Company and in Pennsylvania by 
Penn Water; and that, under the Safe Harbor Rate Schedules, 
Baltimore Company purchases two-thirds, and Penn Water 
one-third, of Safe Harbor’s entire capacity and energy, and 
contribute annual payments to Safe Harbor in the same 
proportions. | 

The real and only reason for Safe Harbor’s inclusion ifi the 
contracts was to avoid double taxation under the Pennsylvania 
Gross Receipt Tax Law (5 J.App. 2382, 2401-2402; 14 J.App. 
4485-4486, 4488, 4489). Under that law, Safe Harbor paid a 
tax on the sale of one-third of its capacity and energy outpikt to 
Penn Water, which, in turn, paid a tax on that one-third td the 
extent that it was resold by Penn Water in Pennsylvania and 
on all of its receipts from sales to its Pennsylvania customers 
(5 J.App. 2382). I 

To gain the tax advantage, Safe Harbor secured amendment 
of its certificate of public convenience and necessity from 
Pennsylvania Commission to permit sales of electric power 
energy by Safe Harbor directly to the Pennsylvania customers 
if ultimately deemed desirable. In furtherance of the plan, 
Safe Harbor was added to the Pennsylvania contracts. But 
the plan was never carried out. Safe Harbor never made ^ny 
sales under the contracts because Baltimore Company and Pknn 
Water had decided that “a saving in Pennsylvania gross [re¬ 
ceipts tax * * * (was) not believed large enough to 

justify the contractual changes and complications” (5 J.App. 
2383-2384, 2403 ; 6 J.App. 2519-2520; 14 J.App. 4485, 44^6, 
4487-4488. 4489-4490). The changes referred to were to pro¬ 
vide that Baltimore Company and Penn Water “would pur¬ 
chase the balance of the Safe Harbor output in the proportibn 
of two-thirds and one-third respectively” (14 J.App. 4485- 
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4488)—just what Penn Water now says has already been ac¬ 
complished by the mere naming of Safe Harbor as a party to 
the contracts. 112 

Safe Harbor itself has reported to the Commission that it 
does not join in the sale to these customers. In 1940 when the 
Commission requested Safe Harbor to report its transactions 
under the agreements with PP&L, PE and the Railroad, Safe 
Harbor replied (15 J.App. 4704)— 

* * * although this Company is a party to the 

contract between the Consolidated Gas Electric Light 
and Power Company of Baltimore, the Pennsylvania 
Water & Powder Company, and the Pennsylvania Rail¬ 
road Company, it does not sell any energy under this 
contract, because as noted in the preceding paragraph 
all of the Company’s output is sold under rate schedule 
FPC No. 1 to the Consolidated Gas Electric Light and 
Power Company of Baltimore and Pennsylvania Water 
& Power Company. Therefore, there are no transac¬ 
tions by this Company under rate schedule FPC No. 2 
[for service to the Railroad]. 

With respect to rate schedules FPC Nos. 3 and 4 
[for service to PP&L and PE], it is also true that this 
Company is a party to these contracts, but for the reason 
noted above there are no transactions by this Company 
under these rate schedules. 

In two rate proceedings before the Commission in 1940 and 
1946, Safe Harbor represented and the Commission found that 
Safe Harbor sells all of its output to two customers only, Balti¬ 
more Company and Penn Water, in the proportions previously 
referred to (2 F. P. C. 194; 5 F. P. C. 230; 1 J.App. 493-194). 

U1 If, in fact, there were an obligation upon Safe Harbor to supply some 
part of the requirements of the Pennsylvania customers, it would be ex¬ 
pressed in the contracts or in a separate agreement between Safe Harbor 
and its co-obligors. Thus, where the obligations of Penn Water and Balti¬ 
more Company to the Railroad were bona -fide, they entered into an agreement 
dividing the “joint obligation” between them (5 J.App. 23S3-23S4; 6 J.App. 
2517-2520; 14 J.App. 4485—4491) ; Baltimore Company assuming the obliga¬ 
tion to meet the requirements of the Railroad in Maryland and Penn Water 
in Pennsylvania. No part of the obligation was placed upon Safe Harbor, 
though named in the Railroad contract as a party (6 J.App. 2459, 2466) for 
the reasons stated above. 
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In fact, Witness Spaulding—upon whose conflicting testimony- 
in this proceeding Penn Water principally relies to support its 
claims of “joint obligation”—so testified in the second rate case • 
(10 J.App. 3778-3781), and in this case, Penn Water's Presi¬ 
dent Walls, testified on cross-examination that he agrees with 
Safe Harbor's counsel's representation in the second rate case 
that all of Safe Harbor's output is sold two-thirds and bne- 
third to Baltimore Company and Penn Water, respectively 
(1 J.App. 488). On review of the second rate case the Cou^t of 
Appeals for the Third Circuit said (179 F. 2d 184H85, n. 9|): 

As we pointed out in our earlier opinion, 124 F. 2^1 at 
page 802, Safe Harbor’s output is delivered to an inte¬ 
grated interstate electric system under the terms ofj the 
so-called “1931 contract”, two-thirds of the energy b^ing 
sold to the Maryland Company and the remaining <j>ne- 
third going to the Pennsylvania Company. | 

In reports to the Commission, made under oath, regarding 
its operations from 1935 until this case began, Safe Harbor 
consistently reported sales of its entire output, two-thirds bnd 
one-third, to Baltimore Company and Penn Water, respec¬ 
tively; payments from Baltimore Company for two-thirds of 
the total output; and no sales to any other customers (15 
J.App. 4645-4646, 4695-4698 ; 70 TV. 25551; 72 Tr. 26024- 
26025, 26042-26043, 26062-26063, 26077-26078, 26091-26Q92, 
26101-26102, 26111-26112, 26121-26122). The report for pie 
year 1945 is typical. Safe Harbor there showing the sale to 
Baltimore Company of two-thirds of its total output and pay¬ 
ment therefor by Baltimore Company states (15 J.Ajpp. 
4645—4646 ; 70 Tr. 25550-25551; 2 J.App. 625-627): i 

Respondent (Safe Harbor) sells its entire out¬ 
put * # * to Consolidated Gas Electric Light bnd 
Power Company of Baltimore and Pennsylvania Walter 
& Power Company. 

Similarly, from 1935 up to this hearing, Penn Water, in jits 
reports to the Commission, under oath, reported sales to Ijhe 
Pennsylvania customers and to Baltimore Company, but jno 
sales “jointly” with Safe Harbor, and the purchase of orie- 
third of Safe Harbor's total output (15 J.App. 4648-4649, 
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4689-4690; 70 Tr. 25577-25578; 71 Tr. 25917, 25920-25921, 
25938, 25941-25942, 25958, 25961-25962, 25969, 25972-25973, 
25979, 25982-25983, 25992, 25995-25996, 26002, 26005-26006, 
26012, 26017-26018). In the report for the year 1945, which 
is typical, Penn Water states that it “is entitled to one-third 
of (Safe Harbor’s) total output”; describes the Pennsylvania 
customers as “its * * * customers” (70 Tr. 25568); and 
refers to the diversion of energy from Baltimore Company 
(70 Tr. 25568-25569; 2 J.App. 623, 624, 625). 113 

In all reports filed with the Securities and Exchange Com¬ 
mission, from 1935 through 1945, some of which Walls had 
signed as president of Safe Harbor (5 Tr. 2062 ; 6 Tr. 2122, 
2140, 2152), Walls conceded Safe Harbor has represented that 
all of its revenues from the sales of electric energy are de¬ 
rived from Baltimore Company and Penn Water from sales 
made under the Safe Harbor Rate Schedule; it has never 
represented that it is obligated to the Pennsylvania customers 
alone or with Penn Water jointly; and it has consistently rep¬ 
resented that Baltimore Company purchases and pays for 
two-thirds of its total output (2 J.App. 608-609, 610; 10 
J.App. 3711; 60 Tr. 22956, 22961, 22965, 22966, 22970, 
2297^22975, 22981, 22987, 22990, 22993-22994, 22997-22998, 
23001-23002). To the same effect, he admitted, are Safe 
Harbor’s representations to the public and to present and 
prospective investors (2 J.App. 610). 

So, too, with Penn Water’s annual reports, including sup¬ 
plements, and its registration statements and prospectuses filed 
with the SEC from 1935 through 1945 (2 J.App. 609, 610). 
All distinctly show the sale of Safe Harbor’s total output two- 
thirds and one-third to Baltimore Company and Penn Water, 
sales by Penn Water alone to its Pennsylvania customers, to 

“ The reference to “diversion” of energy from Baltimore Company, which 
is also shown in Exhibit 19 presented by Penn Water’s Witness Spaulding 
(56 Tr. 21369), fortifies the Commission’s conclusion. Diverted energy 
is defined as part of Baltimore Company’s two-thirds entitlement from 
Safe Harbor which it is entitled to receive and utilize but which it permits 
Penn Water to use in Pennsylvania (1 J.App. 82, 83, 519 ; 5 J.App. 2138). 
If, as Penn Water contends, Baltimore Company’s entitlement is two-thirds 
of the balance of Safe Harbor’s output remaining after Safe Harbor’s and 
Penn Water’s alleged “joint obligations” to the Pennsylvania customers 
are met, there would be no diversion of Baltimore Company’s entitlement. 
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Baltimore Company, and to the Railroad—but no sales 
“jointly” with Safe Harbor (10 J.App. 3715, 3720, 3723, 3^27; 
60 Tr. 23012, 23019, 23026, 23033, 23040, 23048, 23052, 23054, 
23056, 23066, 23074, 23086, 23090). I 

The purely nominal nature of the joinder is also evidenced 
by the omission of Safe Harbor from the November 15, 1945 
agreement between Penn Water and Metropolitan Edison 
Company (10 J.App. 3639) superseding a “joint service con¬ 
tract” (1 J.App. 51) of January 1, 1935, between Penn Water 
and Safe Harbor on the one hand, and Edison Light and Po]wer 
Company and Metropolitan Edison on the other (59 Tr. 
22826). 

Safe Harbor was dropped from the new agreement afoer 
Baltimore Company had questioned whether taxes had been 
saved through Safe Harbor “being a party” to the 1935 agree¬ 
ment and pointed out that no sale was actually made by sjafe 
Harbor even though it had been a party to the contract (5 
J.App. 2385). Admittedly, neither omission of Safe Harbor 
from the new Metropolitan Edison agreement nor inclusion 
of Safe Harbor in the contracts changed the physical opera¬ 
tions of t^ie company (1 J.App. 512,517; 2 J.App. 578; 5 J.A^p. 
2385-2386). They have remained unchanged since 19?2 r 
before and after Safe Harbor became a party to all the con¬ 
tracts (1 J.App. 512, 528; 5 J.App. 2385-2386). In fact, it is 
conceded that under the new Metropolitan Edison contract 
Penn Water makes use of Safe Harbor’s capacity and energy 
as it did under the old contract (1 J.App. 89, 476-477, 51|7, 
518-519), and the contract expressly assumes and assures t^ie 
availability of Safe Harbor’s output (10 J.App. 3639-3640,3643, 
3650; 1 J.App. 518-519). From “a practical point of view pf 
operations”, Spaulding conceded (1 J.App. 88), Safe Harbor 

could be excluded from the agreements in which it continues 

| 

to appear as a “party” today. 

Regarding the omission of Safe Harbor, Spaulding admitted 
on cross-examination (55 Tr. 20832) that “Metropolitan Edi¬ 
son didn’t seem to be interested in the Safe Harbor arrange¬ 
ment” because it “looked at Penn Water as the sole obligor’ 1 ’. 
This attitude is reflected in reports of PP&L and PE to thp 
Commission. All of them report purchases from Penn Wat dr 
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alone—thus treating the joinder as merely nominal (15 J.App. 
4682-4687). 

Finally, Safe Harbor’s nominal position as a party to the 
contracts explains the admission of Penn Water’s President 
Walls, who signed the agreements with PP&L and PE for 
Penn Water and Safe Harbor (10 J.App. 3669, 3690), that 
Safe Harbor’s joinder “had no bearing on the question of 
service being rendered by Safe Harbor” (1 J.App. 527-528); 
the admission of Penn Water’s Witness Spaulding that Penn 
Water renders all bills alone (2 J.App. 548-549, 612-613); the 
admission of Walls and Spaulding that there is no division of 
revenues between Penn Water and Safe Harbor (1 J.App. 479; 
2 J.App. 549-550); and their admission that all of Safe 
Harbor’s output is sold two-thirds to Baltimore Company and 
one-third to Penn Water (1 J.App. 85-86, 488). 

m 

b. The Contracts With the Pennsylvania Customers Are Not “Obligations 

Imposed by Law” 

In a further attempt to support its contentions that Balti¬ 
more Company’s two-thirds share of Safe Harbor output re¬ 
lates to the balance after the “joint” obligations are met in 
Pennsylvania, Penn Water refers to the provision/ of Safe 
Harbor’s Rate Schedule which provides that Baltimore Com¬ 
pany and Penn Water are entitled, two-thirds and one-third, 
respectively, to all of the capacity and energy available from 
the initial six-unit development 114 at Safe Harbor “other than 
any which may be required for the performance of any duty 
or obligation to serve imposed on Safe Harbor Company by 
its charter or otherwise by law”. (Pets.Br.98). Penn Water 
contends that the contracts with PP&L, PE and the Railroad 
to which Safe Harbor is a nominal party are obligations 
imposed by law (Pets.Br. 99). 

The short answer to this argument is, of course, as we have 
shown above, that Safe Harbor’s joinder was nominal and im- 

114 Now there are seven units, the seventh having been installed in ac¬ 
cordance with the terms of a supplemental rate schedule, dated November 
22, 1939 (1 J.App. 59), which divides all the output from that unit between 
Baltimore Company and Penn Water, two-thirds and one-third, respectively 
(15 J. App. 4574—4575). 
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posed no duties or obligations either by contract or by| law 
upon it. ! 

Additionally, the phrase “duty or obligation to serve im¬ 
posed * * * by its charter or otherwise by law” clearly 

has no reference to obligations voluntarily assumed by contract. 
Such obligations are not imposed “by law,” but stem wholly 
from the provisions of the voluntary agreement and are obli¬ 
gations of the contract. | 

The fact that the contracts may be enforceable in a cpurt 
of law does not alter this conclusion. Obligations imposed 
“by law,” as the phrase itself implies, contemplate a statutory 
obligation which does not rest upon the consent of the parties 
and, in fact, overrides the terms of private contracts, wishes 
of the utility, or its customers. American Law Institute, yol. 
I, Restatement of Law of Contracts, p. 1 . The Safe Harbor 
Rate Schedule itself recognizes the distinction in proving 
that Safe Harbor must sell the total output of additional 
stallations to Baltimore Company and Penn Water unless t 
consent to Safe Harbor’s contracting with others for the supply 
of that capacity and energy or unless Safe Harbor is obligated 
to use such capacity and energy “for the performance of hny 
duty or obligation imposed on it by its charter or otherwise 
by law,” in which latter event their consent is not requited 
(15 J.App. 4557). | 

c. Use of More Than One-Third «f Safe Harbor Output in Pennsylvania 
Does Not Establish Sales Thereof to Pennsylvania Customers by Sate 
Harbor 

Because, at times, more than one-third of Safe Harbor’s out¬ 
put is used to meet the requirements of PP&L, PE and the 
Railroad in Pennsylvania, Penn Water asserts that the sa|es 
of capacity and energy to them are jointly made by it and S^fe 
Harbor (Pets.Br. 103-104). 

This is a plain non-sequitur. From that argument it woujld 
follow that Safe Harbor sells capacity and energy to ME ahd 
does so “jointly” with Penn Water, for Safe Harbor generated 
capacity and energy are admittedly used in supplying ME re¬ 
quirements (4 J.App. 1904). In fact, the requirements of the 
rate schedule for service to ME are based upon the output hf 
Safe Harbor and Penn Water and the latter assures Metropoli- 
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tan Edison of the availability of Safe Harbor’s generation to 
meet Metropolitan Edison’s requirements (1 J.App. 518-519; 
10 J.App. 3639-3640, 3643, 3650). Under that argument also, 
Potomac Electric Power Company and Baltimore Company 
would have to be considered as “jointly” serving the Pennsyl¬ 
vania customers for their energy at times is used to serve them 
(5 J.App. 2370; 27 Tr. 11134^11136; 71 Tr. 26013). But, sig¬ 
nificantly, Penn Water does not argue that either Baltimore 
Company or PEPCO has any obligations to PP&L, ME, PE or 
to the Railroad in Pennsylvania or that Safe Harbor is “jointly” 
obligated with Penn Water to ME. Indeed, Penn Waters 
Witness Spaulding admitted on cross-examination that use of 
Baltimore Company’s energy in Pennsylvania does not repre¬ 
sent the rendering of service by Baltimore Company. (2 J.App. 
553-554, 557). 

The simple fact evident from the use, at times, of more than 
one-third of Safe Harbor’s output in Pennsylvania, is that there 
has been a diversion for use in Pennsylvania of a portion of 
Baltimore Company’s two-thirds and, indeed, this is admitted 
by Penn Water. For, in its report to the Commission con¬ 
cerning its operations for the year 1944, Penn Water stated 
that it “is entitled to one-third of its (Safe Harbor’s) total 
output” but that in “actual operating practice, energy is di¬ 
verted by” Penn Water and sold by it in Pennsylvania which, 
were it not for this diversion, would have been actually de¬ 
livered to Baltimore Company (71 Tr. 26013)/ 113 Thus, by 
Penn Water’s own admission before the issue arose in this case, 
the capacity and energy entitlements from Safe Harbor are re¬ 
lated to its total output; and to the extent that the use of Safe 
Harbor capacity and energy in Pennsylvania by Penn Water 
exceeds one-third of Safe Harbor’s total output there is a “diver¬ 
sion” of Baltimore Company’s energy from Safe Harbor. From 

ns This report, prepared and filed prior to the beginning of hearings in 
the instant proceeding when there was no reason to attempt to alter the 
facts to fit legalistic arguments subsequently conceived to avoid this Com¬ 
mission’s jurisdiction, shows 502,669,000 kwh as “Baltimore Company En¬ 
titlement From Safe Harbor Plant”. In Safe Harbor’s report for 1944, 
this amount of kwh is disclosed as representing two-thirds of Safe Harbor’s 
total output and as having been bought and paid for by Baltimore Company 
(72 Tr. 26122). 
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this it necessarily follows that such resale in Pennsylvania by 
Penn Water is not a “joint” sale by Safe Harbor and Penn 
Water. 

2. THE COMMISSION PROPERLY USED STEAM-GENERATED EN¬ 
ERGY AND CAPACITY COSTS IN COMPUTING THE CREDIT TO 
BALTIMORE COMPANY 

Penn Water next contends (Pets.Br. 115-117) that qven 
if the Commission has correctly found that Penn Water diverts 
to its Pennsylvania customers a portion of the two-thirds of 
Safe Harbor’s total output purchased by Baltimore Company 
for which it is entitled to a credit, the Commission erred in 
computing such credit at 4.7 mills per kwh for the energy so 
supplied and $12 per kw for the capacity. 

I 

The credit for energy at 4.7 mills per kwh, Penn Water as¬ 
serts (Pets.Br. 115-116) is improper because it represents ^he 
cost of steam-generated energy instead of the cost of hydro¬ 
electric energy as required by Article VII of the Safe Harbor 
Rate Schedule prescribed by the Commission in the Safe Harbor 
case, supra. Additionally, the unit costs of 4.7 mills per kydi 
for energy and $12 per kw for capacity are assailed as without 
evidentiary support (Pets.Br. 117-118). 

a. Article VII Has No Applicability to Diverted Energy 


There is no substance to Penn W T aicr's reference (Pets.Br. 
115-116) to Article VII of the Safe Harbor Rate Schedule as 
showing that the credit to Baltimore Company for diverted 
energy sold by Penn Water to its Pennsylvania customers is 
to be at Safe Harbor’s hydro costs rather than at Baltimcire 
Company’s steam-generated costs. Article VII applies onlly 
where impairment of Penn Water’s transmission facilities con¬ 
necting the Safe Harbor plant and Baltimore Company pre¬ 
clude the transmission to Baltimore Company of its purchasbs 
and has no reference to voluntary diversions involved heije. 

Article VII provides (15 J.App. 4562) for the transmission 
by Penn Water to Baltimore Company of the energy it pur¬ 
chases from Safe Harbor because Penn Water “already has a 
transmission system and organization and is best qualified 
to convey, or cause to be conveyed, energy from Safe Harbbr 
to Baltimore economically and in co-ordination with the supply 
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from Holtwood to Baltimore” and also provides that “Should 
Holtwood Company (Penn Water) at any time fail to transmit 
or cause to be transmitted any of the energy sold by Safe 
Harbor Company to Baltimore Company, Holtwood Company 
forthwith will purchase all such energy from Safe Harbor Com¬ 
pany at Safe Harbor and wdll pay therefor at rates payable 
by Baltimore Company therefor under Article V hereof.” 
Article V, of course, provides payments based on Safe Harbor’s 
hydro costs (15 J.App. 4559). 

The “failure” to transmit here referred to, however, is ob¬ 
viously an involuntary one brought about by impairment of 
the operation of Penn Water’s transmission facilities from Safe 
Harbor to Baltimore and has no reference to a “failure” to 
transmit brought about by Penn Water’s diversion, with Balti¬ 
more Company’s consent, of its two-thirds entitlement. The 
construction of Article VII urged by Penn Water would effec¬ 
tively nullify any part of Baltimore Company’s entitlement 
from Safe Harbor for Penn Water could, at any time, ap¬ 
propriate to its owm use, with or without Baltimore Company’s 
consent, any and all energy which Baltimore Company is en¬ 
titled to receive. Baltimore Company, under Penn Water’s 
view of Article VII, would not only not be entitled to twx>-thirds 
of Safe Harbor’s output either before or after the Pennsylvania 
customers’ requirements are met (as Penn Water elsewhere 
argues, supra, 139) but w’ould not be entitled to any part of 
Safe Harbor’s energy. 

Penn Water’s construction of Article VII is also at odds with 
the understanding of its Witness President Walls, President 
of and signatory for Safe Harbor in 1931, when Article VII 
came into being (15 J.App. 4574-^1575) and with the testimony 
of Penn Water’s Executive Vice-President Spaulding. Walls 
testified on direct (1 J.App. 24): 

To get adequate prices for its power, Penn Water 
must ever try to give service that is of the highest 
quality. The direct, * * * financial penalties for 

failure in supply w’ere and still are important special 
elements of risk to Penn Water, as, for example, that 
risk appearing in Article VII, first paragraph of the 
Safe Harbor contract, whereby Penn Water is obligated 
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to purchase and pay for Baltimore Company’s entitle¬ 
ment of the Safe Harbor output in the event it should 
fail in its duty to transmit the same to the Baltimore 
Company. [Emphasis supplied.] 

The witness’ association of quality of service with the pro¬ 
visions of Article VII makes plain that his view of Article 'VII 
is not the one presently urged by Penn Water. > 

Spaulding testified (4 J.App. 1953): 


* # * Penn Water’s stockholders have the risks 

and hazards of costs or loss in revenue that may result 
from damage to the transmission lines between Safe 
Harbor and Baltimore, and I am here referring to the 
first paragraph of Article VII * * *. [Emphhsis 
supplied.] 


As a matter of equity as well as a matter of fixing rates 
which do not discriminate among customers, Article VII can¬ 
not be construed as contended for by Penn Water because the 
diversion of Baltimore Company’s entitlement requires |the 
latter company to replace the diverted energy by steam- 
generated energy (5 J.App. 2242, 2435-2436). This involves 
a cost of 4.7 mills per kwh, over 5 times as much as the 0.&67 
mills per kwh referred to by Penn Water (Pets.Br. 116) as 
Safe Harbor’s hydro costs (5 J.App. 2436). Thus, the actual 
economic cost incurred in meeting the requirements of j;he 
Pennsylvania customers through the diversion of Baltimore 
Company’s entitlement is not the 0.867 mills per kwh clairqed 
cost of the diverted energy but Baltimore Company’s higher 
costs of the steam-generated energy, which it uses in order to 
make the Safe Harbor energy available for the diversion. 
These higher costs are not compensated by a credit at hydro 
costs (5 J.App. 2438). Under Penn Water’s contention th^re 
would be no incentive for Baltimore Company to permit di¬ 
version. It would be immensely to its advantage to insist on 
its full entitlement, and not operate its steam units at such 
times. The result would be to destroy one of the large aid- 
vantages of the pooling arrangement, which is that when, fjor 
the total loads served, some steam-generated energy must be 
utilized, it shall be the Baltimore Company’s because its rela- 
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tion to the pool makes it the lowest incremental cost energy 
available (1 J.App. 36-37, 40, 69, 75; 5 J.App. 2389). 

b. The Unit Costs of 4.7 Mills per Kwh and $12 per KW Are Fully Supported 

by Evidence 

Equally unsupportable is Penn Water’s objection (Pets.Br. * 
116-117) to the 4.7 mill credit for diverted energy. 

The 4.7 mills per kwh for diverted energy represents the 
average steam-electric production cost of Baltimore Company 

as determined by Commission’s Witness Davis upon Baltimore 
Company data incorporated in the record (1 J.App. 421). 

His determination is confirmed by the evidence submitted by 
Penn Water’s owm Witness Spaulding. For Spaulding showed 
an average production cost of 4.7 mills per kwh plus 10% 
or 5.10 mills per kwh in the test year 1946 (12 J.App. 4166). 
The 10% was based upon the witness’ adherence to the pro¬ 
visions of Article 6, discussed below (pp. 152 to 155). 

As for the annual capacity credit of $12 per kw, the record 
shows that capacity charges for the capacity here involved 
are in excess of $12 per kw, ranging from $13.80 per kw per 
year to $16.20 per kw per year (5 J.App. 2253; 53 Tr. 20226; 

6 J.App. 2477; 10 J.App. 3658). As Baltimore Company’s 
Witness Thomas and Commission Witness Davis both testi¬ 
fied (ibid.), the $12 per kw does not compensate Baltimore 
Company fully for capacity costs. As Witness Davis put it, 
the $12 per kw is “very conservative” (5 J.App. 2253). 

3. THE COMMISSION PROPERLY COMPUTED THE CREDIT FOR 
STEAM-GENERATED ENERGY SUPPLIED BY BALTIMORE COM¬ 
PANY TO PENN WATER 

* I 

The Commission found (Pets.App. 173) that 256,451,000 
kwh were supplied to Penn Water by Baltimore Company at a 
cost of 4.7 mills per kwh, representing a credit to Baltimore 
Company of $1,205,320 in the computation of Penn Water’s ; 
cost of service to Baltimore Company. Approximately 50% 
of this supply of kwh represents (13 J.App. 4390, 4400) steam¬ 
generated energy supplied by Baltimore Company to Penn 
Water (commonly referred to in these proceedings as “back¬ 
feed”), determined on an hourly basis (5 J.App. 2227). 
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Penn Water objects (Pets.Br. 108-109,112-113) to the Com¬ 
mission’s determination of the supply of steam-generated 
energy on an hourly basis, contending that Article 6 of [Penn 
Water’s Rate Schedule requires that the supply be deterihined 
on the basis of the “daily net amount.” On that basis, Penn 
Water argues (Pets.Br. 113) the credit for steam-generated 
energy is $246,112 instead of $600,000. In objecting t<j> the 
hourly basis, Penn Water ignores the evidence showing that 
Article 6 is no longer effective and that under existing operat¬ 
ing arrangements the “daily net amount” provisions of Article 
6 would not accurately reflect Baltimore Company’s supply 
of steam-generated energy to Penn Water. 

Penn Water’s Rate Schedule consists of an original schedule 
dated 1927, and supplemental schedules dated 1931 and ^939 
(15 J.App. 4577, 4606, 4619). Under the terms of the 1931 
supplemental rate schedule, the 1927 schedule continues in 
force to the extent not inconsistent with the 1931 provisions 
(15 J.App. 4607). Article 6 is part of the 1927 schedule (15 
J.App. 4577, 4585) and its provisions were properly treated 
by the Commission as inconsistent with the 1931 provisions 
and hence no longer effective. 

The testimony of Penn Water’s own witnesses establishes 
that the coordinated and integrated operations of the strain 
and hydro resources of Penn Water, Safe Harbor and Baltimore 
Company for purposes of maximum economy and utilization 
of resources achieved under the 1931 rate schedule could ^iot 
have been achieved under the 1927 rate schedule provisions 
(1 J.App. 74, 75). For, the requirements of the 1927 schedule 
relating to the classification of power and energy, the usd of 
demand and energy charges with fixed unit rates and the supply 
of energy by Baltimore Company only upon request as contem¬ 
plated by Article 6, were barriers to the pooling of the generating 
resources for most effective utilization thereof (1 J.App. 25-26, 
71-74; 5 J.App. 2399). In fact, Penn Water’s Witness 
Spaulding testified (1 J.App. 74) that Safe Harbor, which went 
into operation in 1932 as an integral part of the pool, could pot 
have been developed and operated under the 1927 rate schedule. 

Additionally, Baltimore Company’s Witness Thomas testi¬ 
fied that no billings have been carried out under Article 6 since 
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the 1931 rate schedule and that contrary to the provisions of 
Article 6, relieving Baltimore Company of the obligation of 
starting up a steam-electric generating station to supply Penn 
Water, Baltimore Company has started up stations because 
the operations contemplated by the 1931 operating arrange¬ 
ments obligate Baltimore Company to back up Penn Water 
(5 J.App. 2399). While Penn Water’s Witness Spaulding on 
one day testified the difference was “rather material” (5 J.App. 
2162) and on another that the difference was minor (5 J.App. 
2422), he, nevertheless, clearly admitted that the billings since 
1931 have not been in conformance with Article 6 (5 J.App. 
2161-2162,2422). Instead, billing was pursuant to agreement 
of the members of the Operating Committee in accordance with 
Article VIII of the 1931 rate schedule (5 J.App. 2162; 12 J.App. 
4164; 15 J.App. 4613-4614), and properly so for the supply 
by Baltimore Company is one of the means of effectuating the 
maximum coordination, economy and utilization of resources 
contemplated therein. Reference to the billings confirms that 
the charges have not been made in accordance with or pursuant 
to Article 6 (12 J.App. 4164). 

Finally, while the measure of Baltimore Company’s supply 
as the “daily net amount” pursuant to Article 6 may have been 
appropriate before Safe Harbor became a part of the inter¬ 
connected pool in 1932, with the advent of Safe Harbor, how¬ 
ever, that measure became inappropriate. Before Safe Harbor 
began operations, the only interconnection between Penn 
Water and Baltimore Company was a four-circuit 25-cycle line 
over which Penn Water supplied energy to Baltimore Company 
and Baltimore Company supplied energy to Penn Water (5 
J.App. 2165; 8 J.App. 3388). Under those circumstances, 
settlement between them on the basis of the “net daily amount” 
was satisfactory for it simply involved offsetting of energy 
transactions between the same parties. After Safe Harbor 
began operations, however, additional circuits for the transfer 
of energy between Safe Harbor, Baltimore Company and Penn 
Water were provided (8 J.App. 3388). Over these circuits, 
substantial amounts of energy sold by Safe Harbor to Balti¬ 
more Company are delivered to that company. If, as Penn 
Water proposes (5 J.App. 2112-2113; 12 J.App. 4166), daily 
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flows from Safe Harbor to Baltimore Company over these addi¬ 
tional interconnections are netted against Baltimore Com¬ 
pany’s supplies of energy to Penn Water, whether made over 
the 25-cycle circuits or the additional circuits, or both, the net 
amount would improperly understate, if not at times math¬ 
ematically eliminate, the supply of steam-generated energy by 
Baltimore Company to Penn Water, since it involves offsetting 
energy transactions betw T een different parties. This procekure 
would improperly understate the supply by Baltimore Com¬ 
pany to Penn Water and would deprive Baltimore Company 
of credit for significant costs incurred in steam generation. 

There is, therefore, no substance whatever to Penn Waier's 
contention (Pets.Br. 108-109) that the Commission improp¬ 
erly computed the credit to Baltimore Company for steam¬ 
generated energy supply. 


4. REVENUES DERIVED FROM BALTIMORE COMPANY PROPERLY 
INCLUDE REVENUES FROM ECONOMY INTERCHANGE TRANS¬ 
ACTIONS 

In determining Penn Water’s cost of service to Baltimore 
Company, the Commission included the cost of energy $old 
by Penn Water as economy interchange to PE, PP&L and ]^1E 
because it found (Pets.App. 173) that the kwh “so supplied” 
by Penn Water is part of the energy purchased by Baltimore 
Company wdiich is sold by Penn Water “for Baltimore Com¬ 
pany’s account”. Having included the cost of that energy 
in the cost of service, it was necessary to include the revenues, 
SI,127,699, derived from the sales, if excess revenues, which 
represent the difference between costs and revenues associated 
therewith, were to be properly stated. Thus, if the Comirps- 
sion has properly found that the sales of economy interchange 
are made from Baltimore Company’s energy, there is nothing 
to Penn Water’s assertion (Pets.Br. 113-114) that “net reye- 
nues for interchange energy are not revenues from Baltimore 
Company, and to treat them as such results in a gross distortion 
of Penn Water’s revenues and consequent overstatement of 
excess revenues received for services to Baltimore Com¬ 
pany * * This is pure rhetoric for the same resijilt 

could have been accomplished by deducting the interchange 
revenues from the costs of service allocated to Baltimore Coijn- 


i 
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pany. The crux of the matter is, therefore, as Penn Water 
elsewhere recognizes (Pets.Br. 105,106,107) whether the Com¬ 
mission properly found that the energy sold as economy inter¬ 
change by Penn Water is part of Baltimore Company’s energy. 
Penn Water asserts (Pets.Br. 105, 106-107, 113-114) it is not, 
because, it contends, Baltimore Company purchases Penn 
Water's output remaining after firm and interchange require¬ 
ments are met. We submit substantial evidence supports the 
Commission’s finding that Baltimore Company purchases all 
the remainder of output of Penn Water’s plants and Penn 
Water’s one-third of Safe Harbor’s output after deduction of 
Penn Water’s firm power obligations to its Pennsylvania 
customers. 

The Commission’s interpretation of Baltimore Company’s 
entitlement under Penn Water’s Rate Schedule for service to 
Baltimore Company is identical wdth that of Penn Water’s 
President Walls as expressed in the hearing (1 J.App. 489-490) 
and with that of Penn Water itself as expressed in reports filed 
with the Commission under oath up to the hearing, of which 
the reports made in 1944 and 1945 are illustrative (15 J.App. 
4654; 70 Tr. 25568, 25731; 71 Tr. 26013). 

When first asked on cross-examination w r hether it vras fair 
to say that Baltimore Company is entitled to all of the steam 
and hydroelectric energy which Penn Water generates and pur¬ 
chases from Safe Harbor, “less that amount which Holtwood 
(Penn Water) must use to supply the requirements of the 
Pennsylvania firm customers” (1 J.App. 489), Mr. Walls re¬ 
sponded (1 J.App. 489): 

Well, in general. I wouldn’t say that is a closely 
accurate statement. I would have to think it over. 

Having thought about it, Mr. Walls agreed that Baltimore 
Company is entitled to all of Penn Water’s own generation 
and purchases from Safe Harbor “less the amount which Penn 
Water uses to supply the requirements of its firm customers 
of Pennsylvania” (1 J.App. 489-490). 

In the report of its operations filed in 1946, which is typical 
of the statements in its other reports, Penn Water (referred 
to in the report as “Respondent”), stated, on oath, that Balti¬ 
more Company is entitled to (70 Tr. 25568): 
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all power available to Respondent from its hydroelectric 
and steam electric plants and from the Safe Harbor 
hydroelectric development, under an agreement iwith 
Safe Harbor Water Power Corporation (under which 
agreement Respondent is entitled to one-third of its 
total output), except such power as may he sola, by 
Respondent to its other {firm) customers. 

And referring to the amount of energy reported as actually 


delivered to Baltimore Company, asserted (ibid.): 

The net hourly amounts of kilowatt hours actually 
delivered to Baltimore Company would have been ma¬ 
terially increased if the energy available to Baltimore 
Company had actually been delivered rather than re¬ 
sold in part by Respondent as economy interchange to 
others, such interchange sales resulting in a diversion 
of energy from Baltimore Company. 


If, as Penn Water now contends, Baltimore Company Wpre, 
in fact, entitled only to that energy remaining after deduction 
of firm and interchange sales, Penn Water could not have Said 
under oath that the interchange sales resulted “in a diversion 
of energy from Baltimore Company”. j 

Similarly, Witness Spaulding described (1 J.App. 82) energy 
purchased from Baltimore Company by Penn Water as con¬ 
sisting of “backfeed” and “diverted energy used in connection 
with sales as interchange,” which latter category he defined 
(1 J.App. 82-83) as “energy and capacity provided by Penn 
Water and Safe Harbor, to which Baltimore Company is En¬ 
titled and which it could utilize” but which “are at times di¬ 
verted and sold to others as interchange energy and capacity”. 
Penn Water’s present claim is at odds with this testimony) of 


its own witness. 

The identical interpretation of Baltimore Company’s en¬ 
titlement to capacity and energy from Penn Water by tjhe 
Commission, by Penn Water’s President, by its Vice-President 
Spaulding, and by the company itself, in reports to the Coin¬ 
mission, merely recognizes, as Penn Water’s Witness Spaulding 
testified (1 J.App. 50, 64, 65; 2 J.App. 652; 9 Tr. 3415-341^), 
that interchange sales and the billings therefor are distin- 
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guishable and separable from the arrangements and billing for 
the supply of firm power. Whereas under firm power con¬ 
tracts there is a definite obligation to provide at all times the 
requirements specified in the contract, under interchange 
agreements neither party has an obligation to have capacity 
and energy available at any time (2 J.App. 652; 7 Tr. 2657; 
9 Tr. 3415-3416). Interchange transactions take place when 
generation of energy at a lower cost plant on one system can 
be used to replace generation at a higher cost plant on another 
system (2 J.App. 598-599), the savings being divided equally 
between the supplier and receiver (2 J.App. 599-600). 

Accordingly, we submit, the Commission properly considered 
interchange sales as having been made from energy to which 
Baltimore Company is entitled (and for which it pays) and 
properly included the costs in determining cost of service and 
the revenues as derived from Baltimore Company in determin¬ 
ing the excess revenues. 

B. The Commission Properly Determined the Amount of 

Capacity Supplied by Baltimore Company to Penn Water 

In addition to claiming that the Commission’s credit to Balti¬ 
more Company of $433,788 for the supply by Baltimore Com¬ 
pany to Penn Water of 36,149 kw of capacity at $12 per kw to 
enable Penn Water to meet its obligations in Pennsylvania is in 
error due to misinterpretations of the Safe Harbor Rate Sched¬ 
ule and an improper unit cost per kw (supra, pp. 140-149, 152), 
Penn W^ater also contends (Pets.Br. 118-127) that the 36,149 
kw’ is erroneous because it rests on— 

(1) an erroneous division of the 250,000 kw of total depend¬ 
able capacity available from the Penn Water and Safe Harbor 
hydro plants under minimum river flow conditions; 

(2) an erroneous determination of the capacity supplied to 
Baltimore Company by Penn Water at its Highlandtown sub¬ 
station ; 

(3) an erroneous determination of the coincident demands 
of Penn Water’s Pennsylvania customers; and 

(4) on a failure to make proper provisions for variations in 
the availability of dependable capacity. 
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These additional challenges are more readily understood by 
reference to the following tabulation showing the Commission’s 
determination that 36,149 kw of capacity was supplied by Bal¬ 
timore Company (Pets.App. 170-171): 



Kilowatts 

-t 

4 

ilowatts 

Capacity available to Penn Water: 

Penn Water's dependable steam capacity.... 

28,000 

2,216 

1 


Less prorated station use and line losses.... 




1 


Net dependable steam capacity.... 


1 

25.784 

Penn Water's dependable hydro capacity.... 

•91,740 


Less prorated station use and line losses . 

7,260 





84,480 

48,579 

Vi of Safe Harbor's net dependable capacity of 145,736 .... 






Total capacity available to Penn Water.. 



| 158,843 
j *41,480 

Penn Water supply of capacity to Baltimore Company at Highiandtown.. 






Balance of Penn Water capacity available for Pennsylvania demands. 



117,363 

Demands in Pennsylvania which Penn Water must meet.. 



•153.512 




Deficiency supplied by Baltimore Company...... 



i 36,149 





Penn Water’s challenges relate to the 91,740 kw, the 41,480 
kw and the 153,512 kw, marked by asterisks. 

1. THE COMMISSION'S ALLOCATION IS BASED ON A PROPER DE¬ 
TERMINATION OF THE DEPENDABLE HYDRO CAPACITY OF THE 
PENN WATER PLANT 


The Commission found that the total dependable capacity 
available from the Penn Water and Safe Harbor plants ufider 
minimum river flow conditions is 250,000 kw (Pets.App. 1]67). 
This amount is made up of 167,000 kw, representing basic load 
carrying capability of the hydro-generating units of both plants 
or the amount of the peak load that these units could be, ex¬ 
pected to carry under minimum flow conditions, and 83,000 
kw, representing the additional load that could be carried 
through abnormal drawdown of the available pondage behind 
the dams, scheduling of maintenance, etc. (Pets.App. 165-167). 
The 250,000 kw was prorated 91,740 kw to the Penn W^ter 
hydro plant and 158,260 kw to the Safe Harbor plant, by pro¬ 
rating the 167,000 kw on the basis of a computed week’s genera¬ 
tion under minimum flow conditions and the coordinated op¬ 
eration of both plants for maximum utilization of the hydro 
resources and the 83,000 kw on the basis of the ratio of installed 
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capacity at each plant in excess of its basic dependable capacity 
(Pets.App. 167-168). 

Penn Water does not object to the Commission’s dependable 
capacity determination of 250,000 kw. It does object to the 
proration, however, asserting (Pets.Br. 120) that the Commis¬ 
sion’s method failed to recognize that under minimum flow 
conditions, by the terms of Article 9 of the Penn Water Rate 
Schedule, Penn Water is entitled to operate on the peak of 
the Baltimore Company load, in which position all of its in¬ 
stalled capacity of 100,000 kw is dependable capacity {ibid.). 
In other words, under Article 9, Penn Water asserts it “is the 
preferred seller to Baltimore Company” and is entitled to have 
its full installed capacity loaded before any capacity at Safe 
Harbor is considered available to meet the load {ibid.). 

If Penn Water’s contention were right, there would be an 
increase in Penn Water’s own capacity available for its obliga¬ 
tions in Pennsylvania of approximately 8,000 kw and a reduc¬ 
tion of the Commission’s 36,149 kw deficiency by approxi¬ 
mately 5,000 kw. llc This would have the effect of reducing 
the credit of $433,788 for capacity supply by Baltimore Com¬ 
pany to Penn Water by $60,000 (Pets.Br. 120-121). 

As previously noted {supra, p. 153), only the provisions of 
the 1927 rate schedule “not inconsistent with” the 1931 rate 
schedule provisions continue in full force and effect (15 J.App. 
4607). Since Article 9 is in the 1927 rate schedule, Penn Water 
contends the preferred position of its capacity contemplated 
by Article 9 is not inconsistent with the 1931 rate schedule 
provisions (Pets.Br. 120). If it is, Penn Water does not deny 
the Commission’s dependable capacity assignment is proper. 

Article 9 of the 1927 provisions of the Penn Water Rate 
Schedule, entitled “Division of Lead Between Hydro and 
Steam Plants”, provides (15 J.App. 4587): 

"* The 36,1-49 is not reduced by 8,000 kw because part of this increase in 
Penn Water’s own capacity available for its Pennsylvania customers is 
offset by a reduction in the capacity available to Penn Water from Safe 
Harbor, which is one-third of Safe Harbor’s capacity. The reduction in 
dependable capacity at Safe Harbor would be 8,000 kw. One-third of this 
amount is approximately 3,000 kw and accordingly the net increase in 
capacity available to Penn Water for its Pennsylvania customers becomes 
5,000 kw. 
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During low flow Power’s (Penn Water’s) hydro plant 
shall operate on the peak portion of Electric’s (Balti¬ 
more Company’s) load and shall take care of fluctua¬ 
tions of load, and of reserve capacity within the limits 
of available capacity, but maximum pond level shall 
be restored under normal conditions every morning 
except Sundays and holidays. 

But the preferred position contemplated by Article 9 is com¬ 
pletely inconsistent with the coordinated operation of the Safe 
Harbor and Penn Water hydro plants for maximum utilization 
of the river flows and maximum economy in effect since 1932, 
pursuant to the terms of the 1931 supplemental rate schedule. 

This is made plain by the testimony of Penn Water’d own 
Witness Spaulding, who, on direct examination, flatly assorted 
that Safe Harbor could not have been developed and operated 
under the 1927 provisions which contemplated, inter a^ia, a 
“prior claim” by Penn Water “on the market, with the tight 
to have its own plant loaded and its capacity service recogriized, 
before Safe Harbor was entitled to derive revenue front the 
same market sources” (1 J.App. 74). Segregation of the Joads 
which the two hydro plants were to serve, operation “cjf its 
own pondage” by each plant “to its own advantage” and 
demand and energy rates, he testified, would have precluded 
“maximum coordinated use of the power resources” (1 J.^.pp. 
73-74). Accordingly, these provisions of the 1927 rate sched¬ 
ule, which Spaulding characterized as “artificial barriersP to 
“the proper dispatching of the available water power atl the 
two plants” for their “most effective utilization” (1 J.App. 75), 
were eliminated and through the coordinated operation^ of 
the plants since 1932 most effective utilization of resources! has 
been achieved (1 J.App. 26, 75). 

To eliminate these “artificial barriers” and achieve “rfiost 
effective utilization”, the 1931 rate schedule supplement (pro¬ 
vides, inter alia, that the operations of the Safe Harbor ^.nd 
Penn Water plants “will be so coordinated that the greatest 
possible combined amount of power and energy will be de¬ 
rived” (15 J.App. 4606) and the operations of Penn W^ter 
and Baltimore Company so conducted “that economic injter- 
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change of power and energy during the different hours of the 
day, the seasons of the year, and over more prolonged periods, 
shall be encouraged in every possible way” (15 J.App. 4614). 

The objections referred to and these provisions make it clear 
that no plant of the interconnected system, steam or hydro, 
was to be operated for a particular part of the load of the sys¬ 
tem, and that the “greatest possible combined amount of power 
and energy” could not be derived from the hydro resources if 
Penn Water’s plant were operated, in preference to Safe Har¬ 
bor’s plant, to supply a designated portion of the interconnected 
system load ( i . e., Baltimore Company’s peaks on a daily re¬ 
covery cycle). As a “run-of-river” plant 117 Penn Water can 
use only half as much water as Safe Harbor discharges under 
full load at full capacity (28 Tr. 11229). Obviously, then, 
without coordinated operation of the Safe Harbor and Penn 
Water plants, maximum utilization of resources and maximum 
economy contemplated by the 1931 rate schedule provisions 
would, colloquially speaking, “go right down the river.” 

Additional evidence of the inconsistency of the provisions of 
Article 9 and the 1931 rate schedule provisions appears in the 
“but” clause of Article 9. Penn Water’s preferred position is 
there limited to the operation of its hydro plant on a daily 
drawdown and refill cycle. With the advent of Safe Harbor, 
the combined pondage of both dams made available a greater 
amount of storage so that the plants now operate on a weekly, 
rather than a daily, recovery cycle, w r ith even a longer period 
of operation without restoration of the pond levels feasible (1 
J.App. 41-42, 439; 28 Tr. 11228). This weekly cycle is, of 
course, consistent with the intent of the 1931 service provi¬ 
sions for maximum utilization of resources. Indeed, as we 
have shown above, operation of Penn Water on a daily recovery 
cycle is neither feasible nor economical, involving a waste of 
the capacity and energy potential of the river flows. 

m Essentially the Penn Water and Safe Harbor plants are “run-of-river” 
types, which means hydro developments in which the quantity of water 
which can be stored behind the dam is negligible in relation to the annual 
power output. Riyer flow’ cannot be stored in any appreciable quantity 
and to a large extent water must be used as it runs down the river. In 
short, the purpose of “run-of-river” types of dams is to create a “head” 
and the storage of water is incidental. 1 J.App. 438. 
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It is clear, therefore, that the Commission’s proratiOn of 
91,740 kw to Penn Water as dependable capacity was appropri¬ 
ate, because Article 9, being inconsistent with the 1931 rate 
schedule and the method of operation thereunder, no ldnger 
defines the service being rendered. 


2. THE COMMISSION’S DETERMINATION OF THE AMOUNT OF 
CAPACITY SUPPLIED TO BALTIMORE COMPANY AT THE HIGH- 
LANDTOWN SUBSTATION BY PENN WATER IS PROPER j 

The Commission found that the dependable capacity [sup¬ 
plied by Penn Water to Baltimore Company at the Highland- 
town Substation ( i . e., the capacity available on the basis of a 
weekly recovery cycle use of storage during minimum river pow 


and peak-load conditions (1 J.App. 415; 5 J.App. 2212 [ 13 
J.App. 4368)) was 41,480 kw, determined as follows (Pets.-^pp. 
171, n. 126): j 


Kilowatts 

1 

Kilowatts 

Net dependable capacity of Penn Water hydro plant... 


84,480 

i 

Lets: 

Rated capacity of two Penn Water 60-cyclc hydro generating: units. 

Capacity of two Penn Water frequency changers.... 

24,000 

14.000 

PP&L 26-cycle load at Lancaster______ __ 




43,000 





41,480 

1 


In determining the capacity supplies to Baltimore Company 
at Highlandtown under dependable capacity conditions of min¬ 
imum river flows at time of system peak load (1 J.App. 41q; 5 
J.App. 2212; 13 J.App. 4368), the Commission deducted the 
capacity of the 60-cycle hydro generating units and the capacity 
of the 25/60-cycle frequency changers, because at such times, 

_ I 

due to the deficiencies in Penn Water’s 60-cycle capacity, thpse 
machines are actually used to supply the 60-cycle requirements 
of Penn Water’s customers in Pennsylvania (1 J.App. 406,4^0; 
5 J.App. 2391; 13 J.App. 4368, 4378; 14 J.App. 4429-4431, <jol. 
23), and are not available for supply to Baltimore Companyj 
Penn Water does not contend that the 60-cycle generating 
units have been improperly deducted. Its contention with 
respect to those units is that in lieu of the 24,000 kw, only 
20,000 kw should have been deducted (Pets.Br. 122). It cqn- 

912792—50-12 
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tends, however, that no deduction at all should have been made 
with respect to the frequency changers. This, according to 
Penn Water (Pets. Br. 122), would increase Penn Water’s sup¬ 
ply of capacity to Baltimore Company at Highlandtown from 
41,4S0 kw to 59,480 kw (Pets.Br. 122). 

This increase, in turn, would increase the 36,149 kw supply by 
Baltimore to 54,149 kw 118 (Pets.Br. 122). But, as Penn Water 
points out (Pets.Br. 122-123), the capacity delivered by Penn 
Water at Highlandtown is computed at $18.09 per kw, whereas 
the capacity supplied by Baltimore Company is computed at 

$12.00 per kw. Thus, the claimed additional supply of capac¬ 
ity by Penn Water at Highlandtown would result in the assign¬ 
ment to Baltimore Company of additional costs of $325,620 

(18.000 kw times $18.09), only partially offset by an additional 
credit to Baltimore Company for capacity supply of only $216,- 

000 (18.000 kw times $12.00). This gives a net increase of costs 
of service assigned to Baltimore Company of $109,620, with a 
corresponding decrease of the costs assigned to the customers 
in Pennsylvania (Pets.Br. 123). 

a. Deduction of 24,000 Kw Is Proper 

The deduction of 24,000 kw is said to be erroneous (Pets.Br. 
122), because it is the rated capacity of the 60-cycle units with¬ 
out deduction for station use and line losses, whereas the 84,480 
kw is dependable capacity remaining after such deductions. In 
short, Penn Water contends (ibid.) that there has been a deduc¬ 
tion of unlike things. 

No adjustment is required, however, because the 24,000 kw 
is the actual capability of the machines after generous allow¬ 
ance for station use and losses under dependable capacity 
conditions. 119 Under those conditions the evidence discloses 
that the two 60-cycle hydro units have a capability in excess 

In the tabulation appearing on pace 159, supra, the 41,480 would be in¬ 
creased to 59.4S0, reducing the balance of Penn Water capacity available for 
Pennsylvania demands of 117,363 to 99,363 kw. 

The evidence referred to by Penn Water as showing capacity service 
to Baltimore Company at Highlandtown “at a rate far greater than the 
41,480 kw found by the Commission” (Pets.Br. 121) proves nothing, for 
these deliveries were not made under dependable capacity conditions. In 
other words, Penn Water is comparing unlike things. Additionally, none 
of the evidence referred to by Penn Water shows the operations of the two 
60-cycle units, which is the significant factor. 
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of their rated capacity—as high as 27,000 kw, and are operated 
to the limit of their capabilities to augment Penn Water’s 
60-cycle supply of capacity to the Pennsylvania customers 
because they are the most efficient hydro units. (See, e. g., 
14 J.App. 4430, col. 22; 58 Tr. 22364, col. 22). Thus, in de¬ 
ducting only 24,000 kw as the generating capacity which Would 
be diverted to meet the requirements in Pennsylvania under 
dependable capacity conditions, instead of the proven capa¬ 
bility of at least 27,000 kw, the Commission made adequate 
provision for station use and losses associated with those limits 
inasmuch as the station use and losses associated with Penn 
Water’s two 60-cycle steam units of 28,000 kw capacity, which 
is not challenged by Penn Water, is only 2,216 kw (Pets.App. 
170). 

b. Deduction of Frequency Changer Capacity Was Proper j 

Penn Water fails to show why, if it is proper to deduct) the 
capacity of the 60-cycle hydro units, it is not proper to dejiuct 
the capacity of the frequency changers. As in the case ofi the 
60-cycle generating units, under dependable capacity condi¬ 
tions, these converters are not available for delivery of capacity 
to Baltimore Company for they are being used to conveijt as 
much 25-cycle capacity as possible to 60-cycle capacity, in 
order to reduce to a minimum Penn Water’s deficiencies of 
60-cycle capacity (5 J.App. 2391; 14 J.App. 4429-4431, col. 
23). Accordingly, they, like the 60-cycle generators, Were 
properly deducted in determining dependable capacity supply 
at Highlandtown. I 

3. THE COINCIDENT DEMANDS OF THE PENNSYLVANIA CUSTpM- 

ERS WERE PROPERLY DETERMINED BY THE COMMISSION 

The Commission found the coincident demands of the 


Pennsylvania customers plus allowance for reserve capacity to 
be 153,512 kw, as follows (Pets.App. 171): 

Kilowatts 

PP&L___ 55, 000 

PE_ 27, 000 

ME_ 21, 000 

Railroad_ 30,557 

10% Reserve_ 13,955 


153,512 
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Penn Water contends that the PP&L and Railroad demands, 
as well as the reserve provision, are overstated (Pets.Br. 
123-125). 

a. PP&L Demand Was Properly Determined 

Penn Water contends (Pets.Br. 123) that the PP&L demand 
of 55,000 kw is overstated by 20%, or 12,000 kw (20% of 
55,000 kw, which is 11,000 kw plus 10% thereof as the reserve 
provision), because Penn Water may reduce PP&L’s demands 
by 20% under the rate schedule for service to PP&L “during 
on-peak periods of days of low flow” (10 J.App. 3682)—periods 
approximating dependable capacity conditions. The facts 
are these: 

The rate schedule for service by Penn Water to PP&L gives 
PP&L certain options with respect to the power supply, de¬ 
scribed in the agreements as Options “A”, “B” and “C” (10 
J.App. 3697-3698; 12 J.App. 4174). Effective February 15, 
1947, PP&L was to change its purchases of power from Option 
“C” to Option “A” (4 J.App. 1932; 12 J.App. 4174). Under 
Option “A”, “during on-peak periods of days of low flow” 
Penn Water may reduce PP&L’s demands by 20% (4 J.App. 
1931; 10 J.App. 3682, 3697-3698). However, before Option 
“A” became effective, PP&L advised Penn Water that it de¬ 
sired to postpone the operation of “A” (12 J.App. 4174). 
Baltimore Company objected to the postponement, but Penn 
Water advised that operations would continue on a 100% 
basis without the 20% reduction, in effect under Option “C”, 
and operations have continued on that basis (4 J.App. 1932; 
12 J.App. 4174). The Commission, therefore, properly re¬ 
fused to reduce the demand by 20%. 

b. The Railroad Demand Was Properly Determined 

The Commission arrived at the demand of the Railroad of 
36,557 kw by averaging the actual demand of 24,000 kw at 
time of system peak with two of the highest demands measured 
on different days in December, 1946, the month when the sys¬ 
tem peak occurred (5 J.App. 2218, 2219; Pets.App. 169-170). 
The Commission found that this was a proper way of determin¬ 
ing the Railroad demand because of the uneven fluctuating 
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character of that load (Pets.App. 169-170). Penn Watir ob¬ 
jects to the demand as thus determined because the deihands 
of the other Pennsylvania customers represent the actual 
demand at the time of system peak (Pets.Br. 124). As itj hap¬ 
pened, at the time of system peak, the Railroad actual mea¬ 
sured demand was 24,000 kw, which amount Penn Water argues 
(Pets.Br. 124) consistency required the Commission to ijse. 

No one disputes that the Railroad load is subject to erratic, 
rapid and wide fluctuations (Pets.App. 169). The actual plea¬ 
sured demand of the Railroad at some particular hour, such 
as the hour of the interconnected system peak, may, therefore, 
either be the extreme high or the extreme low of these rapidly 
fluctuating demands and only by chance might it be repre¬ 
sentative of the capacity requirements of the Railroad load (27 
Tr. 10830 ; 55 Tr. 21077). 120 For example, the maximum de¬ 
mand of the Railroad in Pennsylvania during 1946 was 4^,000 
kw whereas, at the time of system peak, the demand in Penn¬ 
sylvania was only 24,000 kw (12 J.App. 4183). Obviopsly, 
because of the characteristics of the Railroad load, the letter 
amount is not a measure of the capacity requirement oij the 
Railroad load in Pennsylvania. A more representative meas¬ 
ure, corresponding to the nature of the demands of the other 
customers, is obtained by the Commission’s procedure. Sig¬ 
nificantly. because of the wide fluctuations of the Railroad load, 
a similar procedure is employed in billing under the contract 
with the Railroad (55 Tr. 21076; 6 J.App. 2476-2477). W"e Sub¬ 
mit, therefore, that the Commission’s use of 36,557 kw as the 
Railroad demand was proper, and, in fact, is more consistent 
with the demands used for the other Pennsylvania custoipers 
than the use of 24,000 kw would have been. Indeed, Penn 
Water's own Witness Loane used 33,605 kw (14 J.App. 4529). 


c. The Reserve Provision Is Appropriate 

The Commission included 2,100 kw (10% of ME’s demknd 
of 21,000 kw) in the reserve provision of 13,955 kw for ME’s 
demand to assure Penn Water’s ability to meet its obligations 
to ME (Pets.App. 170-171). The Commission found that a 

130 The erratic fluctuations of the separate Railroad loads in Pennsyl¬ 
vania and Maryland are even more pronounced than those of the simulta¬ 
neous combined demand in both states. 
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reserve provision for ME is as necessary as a reserve provision 
for PP&L and PE because the nature of Penn Water’s obliga¬ 
tions to these customers is, in this respect, the same (Pets.App. 
170). Penn Water objects to the reserve provision because the 
“nature of Penn Water’s services to ME do not require a pro¬ 
vision for reserve capacity as is the case with respect to the 
obligations to PP&L and PE” (Pets.Br. 125). More explicitly 
stated, this is a claim by Penn Water that it has obligations to 
PP&L and PE to supply firm power, power which it must be in 
a position to supply at all times, whereas its obligation to ME 
is not of that character. The evidence justifies the Commis¬ 
sion’s findings. 

The provisions of the ME rate schedule specifically state that 
Penn Water’s obligation is never less than ME’s system require¬ 
ments in excess of the “steam line”, with no qualifications that 
would relieve Penn Water of providing the necessary reserves 
to enable it to meet that obligation (10 J.App. 3643), which 
is described in the rate schedule as “firm energy” (10 J.App. 
3643). 

In 1946 ME’s load at the hour of system peak was 21,000 kw 
in excess of the “steam line”, which means that Penn Water 
had to have sufficient capacity at all times to meet an obligation 
to ME of 21,000 kw (14 J.App. 4529). Thus, the obligation 
to provide on-peak firm capacity to ME is no less exacting 
than Penn Water’s obligation to PP&L and PE. The Com¬ 
mission, therefore, appropriately included a reserve provision 
for the ME load. 

d. Provision for Variations in Supply of Dependable Capacity and Energy 

Penn Water complains that no provision has been made by 
the Commission in the rate schedules it prescribed (Pets.Supp. 
App. 46-71) “for an adjustment of charges to Baltimore Com¬ 
pany on the basis of increases in the total dependable capacity 
available” or “for any change in the proportion of the” energy 
supplied by Penn Water to the Pennsylvania customers from 
its own generation and from Baltimore Company (Pets.Br. 
126-127). But the Commission properly made no such pro¬ 
vision in the rate schedules for, as Penn Water concedes (Pets. 
Br. 126) “it is presently impossible to speculate to what extent 
increased dependable capacity will be available in the future”. 
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Clearly, the Commission isn’t required to speculate, nor, indeed 
would adjustment clauses in rate schedules based on such specu¬ 
lation be appropriate. \ 

What Penn Water fails to recognize is that when conditions 
have changed so as to make it clear that the changes are ipore 
than mere temporary deviations from the representativeness 
of the test year 1946, there is an avenue open to it for ordejrly 
adjustment of rates—namely, the filing of a proposed change 
in rates pursuant to Section 205 of the Act and the rules promul¬ 
gated thereunder. As the United States Court of Appeals £or 
the Eighth Circuit said in Panhandle Eastern Pipe Line Co\ v. 
F. P. C., 143 F. 2d 488,498 (afi’d, 324 U. S. 635): | 

i 

Attention should be directed to the fact that the onjler 
complained of is not final and irrevocable. * * j * 

It must be assumed that if actual experience demon¬ 
strates that the rates as reduced by the Commission ^re 
unreasonably low, the Commission will allow the peti¬ 
tioners to increase their rates. This Court cannot pre¬ 
sume that if either unreasonably low or unreasonably 
high interim rates are prescribed by the Commission, 
they will be perpetuated. We regard the order uncjer 
review as a preliminary one made to cover a reasonable 
test period and subject to change by the Commission if 
experience shall prove that the rates fixed are either too 
low or too high. i 

VI 

THE RATE SCHEDULES PRESCRIBED BY THE COM¬ 
MISSION INVOLVE NO MODIFICATION OF THE RATiE 
REDUCTION ORDER OF JANUARY 5,1949, OR DENIAL 
OF DUE PROCESS OF LAW 

The Commission’s January 5 order (Pets.App. 177-191), 
here under review in Nos. 10236 and 10239, required Petitioners 
to file rate schedules, which would be effective February jl, 
1949, effectuating the reductions in interstate wholesale elec¬ 
tric rates set forth in said order (Pets.App. 189). 121 Subs^- 

131 On April 29, 19-19. this Court granted Petitioners’ motion for stay <t>f 
the January 5 order, but only in so far as it provided that the new ra(e 
schedules should be effective February 1, 1949. The Court refused to st«y 
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quently, on May 31, 1949, in purported compliance with the 
January 5 order, Petitioners filed rate schedules (Pets.Supp. 
App. 27-45). By order issued October 27, 1949, the Commis¬ 
sion finding that such schedules did not comply with the order 
of January 5, rejected them and, pursuant to the reservation 
in the January 5 order permitting it to do so, prescribed sched¬ 
ules which the Commission found would effectuate the require¬ 
ments of the latter order (Pets.Supp.App. 46-71). Applica¬ 
tion for rehearing (Pets.Supp.App. 72-91) was denied on 
December 15, 1949 (Pets.Supp.App. 94^-99) and petition for 
review was filed February S, 1950, in No. 10531 (Pets.Supp. 
App. 1-9). 

Petitioners in No. 10531 contend that the rate schedules 
so prescribed effect reductions exceeding those prescribed by 
the January 5 order by approximately $250,000 per year (Pets. 
Br. 134-135), resulting in a reduction of Petitioner’s rate of 
return below the 5%% which the Commission found to be 
fair (Pets.Br. 137-138). According to Petitioners, these addi¬ 
tional reductions have been accomplished by the inclusion in 
Rate Schedule A, prescribed for service to Baltimore Company 
(Pets.Supp.App. 58-62), of a credit of $141,777 to Baltimore 
Company and a fuel adjustment clause, which Petitioners say 
w T ere not prescribed by the January 5 order, for the determina¬ 
tion of excess revenues derived from unregulated sales to the 
Railroad which were to be left in Penn Water’s hands (Pets.Br. 
134-135). These provisions. Petitioners assert (Pets.Br. 135- 
137), however, constitute regulation of the Railroad rate 
which the Commission had stated it would not regulate; make 
“illegal, null and void” the October 27 order because they con¬ 
stitute modification of the January 5 order after “exclusive 
jurisdiction to * * * modify” the order had vested in 

the Court, pursuant to Section 313 (b); and, together with 
similar fuel adjustment clauses included in Rate Schedules B, 

the requirements that the rate schedules be filed and also left unstayed 
paragraph E of the January , r > order (Pets.App. 189), whereby the Com¬ 
mission had expressly reserved the right to reject the schedules and in 
lieu thereof to prescribe appropriate schedules by its own further order. 
In staying the effective date of the required schedules the Court imposed 
conditions for the impoundment of the ordered reduction in rates, pending 
final decision (see Stay Order of April 29,1949). 
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C and D, prescribed for service to PP&L, PE and ME (jPets. 
Supp.App. 63-65, 66-67, 69-70), were prescribed without ade¬ 
quate notice and opportunity to be heard as required by 
Sections 20 and 206 (a) of the Act. 

A. Neither Regulation of Railroad Rate Nor Modification of 

January 5 Order Is Involved in the Provisions of the kate 

Schedule Prescribed for Service to Baltimore Compand 

Prior to the rate reduction ordered by the Commission, Penn 
Water had charged and Baltimore Company had paid anniially 
for energy delivered by Penn Water to Baltimore Compiany 
(regardless of the amount delivered) an amount of money 
which, together with revenues received by Penn Water from 
PP&L, PE, ME and the Railroad, paid all of Penn Waier’s 
operating expenses, including taxes and depreciation, and pro¬ 
vided a specified rate of return on its investment (1 J.App. 441; 
13 J.App. 4240; 15 J.App. 4608-4612, 4619-1621). T^hus 
Baltimore Company paid the remainder of Penn Water’s! in¬ 
come computed by deducting from Penn Water’s total “cost of 
service” (including return on investment) all of Penn Water’s 
revenues from the Railroad and other Pennsylvania customers. 

When the Commission adopted the remainder type of charge 
for the rate reduction it ordered to be put into effect to Balti¬ 
more Company, it required a change to be made in the compu¬ 
tation in order to avoid indirectly regulating the Railroad rate 
(Pets.App. 175-176, 187, 188). 

The Commission’s order of January 5, therefore, provided 
that in computing the Baltimore Company’s remainder pay¬ 
ment, Penn Water should keep its excess revenues from service 
to the Railroad and only the Railroad revenue up to the c()st 
of service to the Railroad (including return on investment), 
should be deducted in determining Baltimore Company’s re¬ 
mainder payment (ibid.). For obviously, continuation of tne 
remainder type payment, without change, would have giv^n 
Penn Water no benefit, no retention, of the excess revenues 
from the Railroad. Baltimore Company would simply hajve 
paid that much smaller remainder payments, and the Commis¬ 
sion’s order would merely have had the effect of giving to B^l- 
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timore Company the excess of the revenues received from the 
Railroad. 

In order to design a rate schedule formula to effectuate that 
requirement, three changes had to be made in the practice pre¬ 
viously followed by Penn Water in computing Baltimore Com¬ 
pany’s remainder payment: 

(1) The excess of Penn Water’s share of revenue from the 
Railroad over the cost of its service to the Railroad had to be 
eliminated from the deductions made in determining Balti¬ 
more’s Company’s remainder; 

(2) For service to the Railroad in Pennsylvania by Penn 
W^ater and in Maryland by Baltimore Company, a single bill is 
rendered by Baltimore Company to the Railroad, which makes 
a single lump-sum payment to Baltimore Company. That pay¬ 
ment is then divided between Baltimore Company and Penn 
Water. An amount of $141,777 was being treated in that divi¬ 
sion as part of Penn Water’s share of the total revenues from 
the Railroad. The Commission found, however, that this 
amount represented payment by the Railroad for special facili¬ 
ties actually furnished by Baltimore Company. Accordingly, 
this amount had to be treated as belonging to Baltimore Com¬ 
pany to arrive at a proper amount of Penn Water’s excess reve¬ 
nues from Railroad service in Pennsylvania. For the year 1946 
that excess would have amounted to $222,475, according to the 
determination of the Commission in its decision of January 
5 (Pets.App. 155,174-175,187,188); 

(3) Any increases which take place after 1946 in Penn 
Water’s cost of service to the Railroad due to increased fuel 
costs of steam-generated energy supplied to the Railroad which 
are reflected in increased revenues from the Railroad due to 
the fuel adjustment clause in the Railroad rate schedule (6 
J.App. 2477-2478), had to be allowed for in the computation, 
in order to prevent giving Penn Water more than the actual 
excess of Railroad revenue over cost of service to the Railroad. 
This was done by the incorporation of a fuel adjustment clause 
of the usual type providing for adjustments in energy costs 
geared to changes from the price of fuel during the test year 
1946 as a base. 
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Previously the erroneous treatment of the $141,777 as reve¬ 
nues from the Railroad to which Penn Water was entitled 
did not injure Baltimore Company, although it actually fur¬ 
nished the facility at its own cost, as long as it served to reduce 
by that amount the remainder payment Baltimore Company 
had made to Penn Water. The mistake “washed out” d{ie to 
Baltimore Company’s remainder type payment. j 

But with the Commission’s elimination from such wasljiing- 
out process of all of Penn Water’s excess revenues from the Rail¬ 
road, it became necessary to exclude from those excesse^ the 
amount of $141,777 which actually belonged to the Baltimore 
Company, because continued treatment of the $141,777 as Rail¬ 
road revenue belonging to Penn Water would have increased 
its exempt excess and allowed it to keep $141,777 belonging to 
Baltimore Company. Retention of that amount by Renn 
Water would have been, in effect, a rebate by Baltimore Com¬ 
pany to Penn Water. 

Similarly, if Penn Water’s cost of serving the Railroad Sub¬ 
stantially increases over 1946 costs, due to increased cost of fuel 
used to produce the steam-generated energy component, that 
increase would reduce Penn Water’s excess of revenue from the 
Railroad over its cost of service to the Railroad which P^nn 
Water is allowed to retain, thereby giving Penn Water more 
than it is entitled to as free excess—or a further rebate. 

Thus the rate schedule for service to Baltimore Company 
does no more than what is required by the January 5 ordet— 
leaves in Penn Water’s hands, unregulated, the proper amount 
of excess revenues derived by it from service to the Railroad in 
Pennsylvania. i 

B. There Has Been No Denial of Due Process of Law 

The provision of Rate Schedule A providing for the $141,777 
adjustment was not, as Petitioners would have it (Pets.Rr. 
137), a “star chamber edict”. 122 As clearly appears from the 

333 Petitioners rely on the procedural provisions of Sections 20 and ^06 
of the Act, upon Sections 4 and 5 of the Administrative Procedure A|ct, 
the Fifth Amendment and unidentified “long-established principles of law” 
as requiring notice and opportunity to be heard (Pets.Br. 137). Reference 
to all but Section 200 is superfluous for even Petitioners would concede 
that the hearing required by Section 206 (a) satisfies the requirements ,of 
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January 5 order (Pets.App. 155, 174, 175-176, 187, 188), it 
was required by that order, and, indeed, the adjustment is 
assigned as error by Petitioners in their petition for review of 
the January 5 order (Pets.App. 22-23) and is argued in Peti¬ 
tioners’ brief (p. 129) as part of their objections to the January 
5 order. 

Before the January 5 order was issued Petitioners w r ere af¬ 
forded a hearing of 191 days, the record of which comprises 
over 26,000 transcript pages (1 Tr. 1 to 74 Tr. 26763). Dur¬ 
ing that hearing the adjustment was the subject of testimony 
by Commission Witness Davis (5 J.App. 2254-2255; 13 J.App. 
4381, 4401) and he was cross-examined thereon by Petitioners’ 
counsel (5 J.App. 225442262). Finally, from the very first 
day of the hearings, Petitioners were on notice that the pre¬ 
scription of appropriate rate schedules was in issue, the orders 
initiating the investigation having given notice that it was 
proposed (Pets.App. 34, 36-37)— 

* * # If after hearing it (the Commission) shall 

find that any of such rates * * * [etc.] are unjust, 

unreasonable, unduly discriminatory, or preferential, to 
determine and fix by appropriate order or orders, just 
and reasonable rates, charges, classifications, rules, regu¬ 
lations, practices, or contracts to be thereafter observed 
and in force. 

Further, upon receipt of Petitioners’ rate schedule filings 
on May 31, 1949 (Pets.Supp.App. 27-45), in purported com¬ 
pliance with the order of January 5, copies thereof were served 
on all of Petitioners’ customers, the Maryland and Pennsyl¬ 
vania Commissions and the City of Baltimore, and their com¬ 
ments or suggestions invited (15 J.App. 4746-4747). All 
responded. PP&L, ME and PE stated they had no comments 
or suggestions to offer (15 J.App. 4750-4752), ME and PP&L 

each of them. In any event, the procedural provisions of Section 20 have 
been repealed by implication (Safe Harbor W. P. Corp. v. F. P. C., 124 F. 2d 
800, 804). As for the APA, no procedural requirement has applicability 
to proceedings begun prior to the effective date of the APA. Administrative 
Procedure Act (Act of June 11, 1946, c. 324, 60 Stat. 237, 5 U. S. C. 1001, 
et seq., as amended), Section 12. 
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qualifying their replies as being “without prejudice” to their 
legal rights in the premises (15 J.App. 4751-4752). | 

The Pennsylvania Commission objected to the filing op the 
ground that it presupposed “jurisdiction over the rates and 
charges” of Penn Water “without, however, commenting op the 
form or contents of the tariff itself” (15 J.App. 4748-47f49). 
The Maryland Commission, the City of Baltimore and Balti¬ 
more Company urged rejection of the proposed filing as in viola¬ 
tion of the Commission's opinions and orders in the case and 
urged the Commission to prescribe proper rate schedules pur¬ 
suant to the authority it had reserved in the order of Janilary 
5 to do so (15 J.App. 4758-4797). 

And finally, the October 27 order and the order of December 
14, 1949 denying rehearing were served on all of Petitioners’ 
customers whose rates are involved (15 J.App. 4799-48(15). 
None petitioned for rehearing; none raised any objections to the 
rate schedules as prescribed. I 

Any contention that the $141,777 adjustment is not in keep¬ 
ing with the January 5 order or has been imposed without ipp- 
portunity to be heard is, therefore, patently frivolous. 

As for the fuel adjustment clauses prescribed by the Com¬ 
mission in each of the rate schedules, although Petitioners else¬ 
where in their brief (p. 127) refer to them with approval in 
contending that other types of adjustment clauses should like¬ 
wise have been included, they, nevertheless, contend here 
(Pets.Br. 136-137) that they were included without notice ajnd 
opportunity for hearing. The procedural facts already referred 
to are a complete answer to this claim. 

Additionally, the evidence showed that, with the exception of 
the rate schedule for the sale of electric energy by Petitioners |to 
PP&L, all rate schedules for Petitioners’ sales of electric energy 
to the Pennsylvania customers contained fuel adjustment 
clauses, including, as noted above, a fuel adjustment clause hi 
the Railroad rate schedule (6 J.App. 2477; 10 J.App. 3645,3600, 
3674-3677). | 

The reason for these clauses is obvious. To the extent thpt 
the supply of the Pennsylvania customers’ energy requirements 
depends upon utilization of Baltimore Company’s steam gen¬ 
eration, as we have already shown is the case (supra, pp. 151 r 
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152), fuel cost adjustment clauses are necessary to avoid undue 
discrimination against Baltimore Company by imposing on it 
any increased costs of serving the Pennsylvania customers due 
to increase in fuel costs, and to avoid undue preference to Balti¬ 
more Company by giving it any savings due to decrease in fuel 
costs, as compared with the test year 1946. In short, proper 
fuel cost adjustment clauses are necessary to avoid undue 
preference or discrimination among and between the Pennsyl¬ 
vania customers and Baltimore Company. The Commission 
prescribed the continuation of fuel cost adjustment classes on 
a uniform basis to provide nondiscriminatory and nonpreferen- 
tial rates and charges in the rate schedules for PE and ME, 
and also for PP&L, since the evidence disclosed that the absence 
of a fuel cost adjustment clause in the PP&L contract had 
resulted in unfairness (12 J.App. 4176). Accordingly, the pro¬ 
visions objected to are simply the “details” to “eliminate dis¬ 
criminations and unfairness” in adjusting the rate schedules to 
conform to the level prescribed by the January 5 order. F. P. C. 
v. Natural Gas Pipeline, 315 U. S. 575, 584^585. 

CONCLUSION 

Wherefore, it is respectfully submitted, the Commission’s 
orders should be affirmed. 

Bradford Ross. 

General Counsel, 

Howard E. Wahrenbrock, 

Assistant General Counsel, 

Reuben Goldberg, 

Francis L. Hall, 

Theodore French, 

Attorneys, 

Counsel for the Federal Power Commission, 
Federal Power Commission, Washington 25, D. C. 


November 1950. 





APPENDIX 


ACCOUNT 76, INTEREST DURING CONSTRUCTION, OF THE i 914 
CLASSIFICATION OF INVESTMENT IN ROAD AND EQUIPMENT OF 
STEAM ROADS PRESCRIBED BY THE INTERSTATE COMMERCE 

COMMISSION I 

1 

I 

76. Interest during construction. 

I 

When any bonds, notes, or other evidences of indebtedness 
are sold, or any interest-bearing debt is incurred for acquisition 
and construction of original road and equipment, extensions, 
additions, and betterments, the interest accruing on the part of 
the debt representing the cost of property chargeable to road 
and equipment accounts (less interest, if any, allowed by depos¬ 
itaries on unexpended balances) after such funds become avail- 
able for use and before the receipt or the completion or coming 
into service of the property so acquired shall be charged to tjiis 
account. | 

When such securities are sold at a premium the proportion 
of such premium assignable to the time between the date of tihe 
actual issuance of the securities and the time when the property 
acquired or the improvement made becomes available for serv¬ 
ice shall be credited to this account. 

This account shall also include such proportion of the dis¬ 
count and expense on funded debt issued for the acquisition bf 
original road, original equipment, road extensions, additions, 
and betterments, as is equitably assignable to the period be¬ 
tween the date of the actual issuance of securities and the tinjie 
when the property acquired or the improvement made becomes 
available for the service for which it is intended. The propor¬ 
tion of discount and expense thus chargeable shall be deter¬ 
mined by the ratio between the period prior to the completion 
or coming into service of the facilities or improvements acquire^ 
and the period of the entire life of the securities issued. j 
This account shall also include reasonable charges for inter¬ 
est, during the construction period before the property become^ 
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available for service, on the carrier s own funds expended for 
construction purposes. 

Note A. —Interest on bonds, notes, or other evidences of 
indebtedness accruing before the proceeds from the sale of the 
securities becomes available for use shall not be included in 
this account, nor shall there be included any interest accruing 
after the property with respect to which the proceeds are ex¬ 
pended is received or becomes available for use in connection 
with commercial service. 

Note B.—If any securities which have been issued or assumed 
by the carrier are sold or exchanged by or for the carrier for a 
consideration the actual money value of which at the time of 
such sale or exchange is less than the value of the securities at 
par and the accrued interest thereon, if any, the difference be¬ 
tween the money value of the consideration received and the 
par value of the securities plus the accrued interest shall be 
deemed a discount. In no case (except as provided in the third 
and fourth paragraphs of this account) shall discounts be in¬ 
cluded as part of the cost of anything charged to any account 
prescribed in this classification. 

Note C.—For definition of securities actually issued, see 
Note B, under general balance-sheet account No. 755, “Funded 
debt unmatured.” 

Note D.—Whenever interest, premium, or discount assign¬ 
able to the construction period is incurred in connection with 
an expenditure covered by some specific road and equipment 
account or accounts, such interest, premium, or discount shall 
be charged directly to the specific accounts to which it is 
related. 
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ticularly directs this brief. They may be more completely 
stated as: 

I. Does the Federal Power Commission Have Jurisdiction 
Under the Federal Power Act, Part II, to Investigate 
and Determine the Reasonableness of the Wholesale 
Rates Charged by Pennsylvania Water and Power Com¬ 
pany for Power and Energy Sold from Its Hydroelectric 
Plant and Supplementary Steam Plant on the Susque¬ 
hanna River in Pennsylvania, to Consolidated Gas Elec¬ 
tric Light and Power Company of Baltimore, and 
Three Pennsylvania Utilities (Philadelphia Electric 
Company, Metropolitan Edison Company, and Penn¬ 
sylvania Power and Light Company), All Such Sales 
Being Effected Through the Operation of Penn Water’s 
Plants and Transportation Facilities as Part of an Inter¬ 
state Power Pool Consisting of the Combined Resources 
of Safe Harbor Water Power Corporation (Also a 
Hydro Electric Company on the Susquehanna River), 
Penn Water, and Consolidated (With Large Steam Gen¬ 
erating Stations in Baltimore), the Plants Being 
Operated so as to Secure Maximum Utilization of Re¬ 
sources and Maximum Economy With Resultant Indis¬ 
tinguishable Co-mingling of the Energy Sold from the 
Pool? 

n. Does the Federal Power Commission Have Jurisdiction 
of Penn Water as a Licensee Under Part I of the Act? 



Assuming that Jurisdiction of the Federal Power Com¬ 
mission is Established, and the Overall Reduction in 
Pennsylvania Water and Power Company’s Rates was 
Otherwise Properly Ordered, Does the Record Before 
the Federal Power Commission Support the Allocation 
of the Reduction as Made by the Commission Among the 
Above Named Customers? 
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IV. Was the Federal Power Commission’s Order of October 
27,1949, Rejecting Rate Schedules Filed by Penn Water 
and Establishing Schedules in Compliance With the 
Commission’s Allocation, Validly Issued? 

We take the position: (1) that the Federal Power Com¬ 
mission does have jurisdiction under either or both parts of 
the Act; (2) that its allocation of the reduction ordered is 
amply supported by the evidence before it; and (3) that the 
Order of October 27, 1949 was validly issued. 

STATEMENT OF THE CASE* 

On May 23,1944, the Public Service Commission of Mary¬ 
land (hereinafter referred to as “Maryland Commissioii”), 
on its own initiative instituted an investigation of the Elec¬ 
tric rates charged by Consolidated Gas Electric Light knd 
Power Company of Baltimore (hereinafter referred to as 
“Baltimore Company”), which Company furnishes eledtric 
energy to Baltimore City and to a large surrounding area, to 
determine whether the rates charged by such Company 
were just and reasonable. Hearings in connection with that 
investigation began on June 6, 1944. 

In the course of that proceeding, on June 27,1944, a peti¬ 
tion was filed by the People’s Counsel for the Maryland 
Commission, counsel for the Mayor and City Council of Bal¬ 
timore, and counsel for certain other intervenors, contend¬ 
ing that the wholesale rates paid by the Baltimore Company 
to the Pennsylvania Water and Power Company (herein¬ 
after referred to as “Penn Water”) and to Safe Harbor 
Water Power Corporation (hereinafter referred to as “S^fe 
Harbor”) were unreasonably high, and that the Maryland 

~ I 

* For brevity and convenience in noting references to the record in lfhis 
case, references to the printed record will be designated as “Jt. Aph”; 
references to the record certified by the Federal Power Commission, but 
not printed, will be designated as “Tr.”: and references to the Petitioners’ 
Appendix will be designated as “Pet. App.” 
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Commission should request the Federal Power Commis¬ 
sion to investigate and determine the reasonableness of such 
wholesale rates. It was emphasized in this petition that 
these wholesale rates directly affected the retail rates 
charged by the Baltimore Company to its Maryland custo¬ 
mers, and that there could be no real determination of the 
latter until after a determination of the reasonable whole¬ 
sale rates to be paid by the Baltimore Company to Penn 
Water and Safe Harbor. 

On an earlier occasion, November 7, 1937, the Federal 
Power Commission had instituted an investigation on its 
own motion as to the reasonableness of Safe Harbor’s rates; 
and on June 11, 1940, issued its Order allegedly pursuant 
to Section 20, Part I of the Federal Power Act, asserting 
jurisdiction over Safe Harbor as a licensee. The United 
States Circuit Court of Appeals for the Third Circuit set 
aside said Order in that case, Safe Harbor Water Power 
Corporation v. Federal Power Commission, 124 F. 2d 800 
(1941), cert. den. 316 U. S. 663 (1942), on the ground that 
the Federal Power Commission had no jurisdiction under 
said Section 20, because there had been no finding that the 
States of Maryland and Pennsylvania were “unable to agree 
through their properly constituted authorities on the serv¬ 
ices to be rendered, or on the rates or charges of payment 
therefor.” 

Before deciding in 1944 whether it should ask the Federal 
Power Commission to determine the reasonableness of Penn 
Water’s charges to the Baltimore Company (which origi¬ 
nally opposed reference to that Commission), the Maryland 
Commission first approached the Public Utility Commission 
of Pennsylvania (hereinafter referred to as “Pennsylvania 
Commission”) and conducted several informal discussions 
with members of that Commission to determine whether co- 
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operative procedure by the two State Commissions could ac¬ 
complish the results desired (I Jt. App. 437), as had been 
suggested by the Circuit Court of Appeals for the Third Cir¬ 
cuit in its opinion in the previous Safe Harbor case, above 
cited. The General Counsel to the Maryland Commission, 
after consultation with Judge John E. Benton, then General 
Solicitor of the National Association of Railroad and Utilities 
Commissioners, advised that he was doubtful if State action 
could be legally sustained because of the interstate character 
of the sales from the power pool. Discussions were alsq had 
with representatives of the Federal Power Commission. 1 As 
a result of all of these discussions and conferences, the Mary¬ 
land Commission decided that it would be impossible to 
handle the matter through cooperative action with j the 
Pennsylvania Commission. Accordingly, on August 30, 
1944, the Maryland Commission wrote the Federal Pdwer 

i 

Commission, requesting it to determine the reasonable rates 
to be charged by Safe Harbor and Penn Water (15 Jt. App. 
4623, 4734). In the meantime, the People’s Counsel |and 
the above referred to intervenors before the Maryland 
Commission had already filed directly with the Federal 
Power Commission their request for an investigation (15 
Jt. App. 4731). | 

On September 1, 1944, the Federal Power Commission is¬ 
sued companion orders beginning investigations of the 
rates, charges, contracts, and operations of Safe Harbor and 
Penn Water. The Safe Harbor hearings were conducted 
first, and in Opinion No. 143, issued November 4,1946 (Sqfe 
Harbor Water Power Corporation, 5 F. P. C. 221), the Fed¬ 
eral Power Commission asserted jurisdiction under Part 
I and Part II of the Federal Power Act, finding that Safe 
Harbor was a public utility within the meaning of Part II 
of the Act as well as a licensee under Part I of the Act, aiid 
further finding that the states of Pennsylvania and Maijy- 
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land were “ ‘unable to agree’ through their properly con¬ 
stituted authorities on the rates or charges of payment with¬ 
in the meaning” of Part I, Section 20 of the Federal Power 
Act. The Commission also found: (1) that the rates 
charged by Safe Harbor were unreasonably high, (2) that 
they should be reduced so as to yield a 5% return upon the 
depreciated “actual legitimate investment,” and after ap¬ 
propriate detailed findings as to rate base, depreciation, 
operating expenses, etc., (3) that “Safe Harbor’s rates and 
charges under the 1931 contract will be just and reasonable 
when reduced in conformity with the foregoing findings to 
reflect the reduction hereinafter ordered.” After a peti¬ 
tion for rehearing was denied by the Commission, Safe 
Harbor took its appeal to the United States Court of Appeals 
for the Third Circuit, which sustained the jurisdiction of 
the Federal Power Commission and the rate reduction order 
as issued, Safe Harbor Water Power Corporation v. Federal 
Power Commission , 179 F. 2d 179 (1949). Certiorari was de¬ 
nied by the United States Supreme Court, 339 U. S. 957 
(1950). That case, as will be hereinafter argued in detail, 
constitutes direct authority for sustaining the jurisdiction 
of the Federal Power Commission in the instant appeal. 

In its Opinion No. 143 and Order issued November 4,1946, 
as sustained on appeal as aforesaid, the Federal Power Com¬ 
mission assumed jurisdiction over all of Safe Harbor’s rates 
and charges, asserting, among other findings, that Safe Har¬ 
bor sells all of its power and energy to its two parent com¬ 
panies, Baltimore Company and Penn Water. Safe Har¬ 
bor’s revised rate schedule, filed under the Order and ef¬ 
fective January 1, 1947, has reduced charges for the year 
1947 in the amount of $606,793.42, and effected a continu¬ 
ing reduction for each year thereafter. This reduction 
operates as a reduction in the cost of power to Baltimore 
Company, and through Baltimore Company, to the Mary- 
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land public which it serves. It formed the basis (in part) for 
a voluntary rate reduction by Baltimore Company ih the 
approximate amount of $1,000,000 to the Maryland public 
under new schedules filed with the Maryland Commijssion 
on May 19, 1950 and accepted by that Commission, to be¬ 
come effective as of the meter readings in July, 1950. j 

After the conclusion of hearings in the second Safe Har¬ 
bor case, in 1946, the Federal Power Commission conducted 
hearings in its investigation of the rates and charges of 
Penn Water, begun by its Order of September 1, 1944 (re¬ 
ferred to above). These hearings began on April 15, 1946 
and were concluded on July 16, 1947. The Maryland Com¬ 
mission was a party intervenor, and submitted evidence 
and a brief in support of the jurisdiction of the Federal 
Power Commission, and of the allocations of the entire irate 
reduction to Baltimore Company. The proceedings resulted 
in the Opinions and Orders appealed from herein. 

The Maryland Commission is obligated in these proceed¬ 
ings to protect the interests of the Maryland public, and to 
preserve the benefits accruing to it under the provisions of 
the above several orders of the Federal Power Commission. 
The reduction in Penn Water’s rates to Baltimore Company, 
if ultimately sustained, along with the above described re¬ 
duction in Safe Harbor’s rates, inures to the benefit of the 
Maryland ratepayers. The Petitioners, Penn Water and 
the Pennsylvania Commission, are attacking the jurisdic¬ 
tion of the Federal Power Commission, the validity of tjhe 
orders of the Federal Power Commission, and the allocatibn 
to Maryland (through Baltimore Company) of the major 
portion of Penn Water’s rate reduction. The Maryland 
Commission desires particularly to support the jurisdiction 
of the Federal Power Commission, and the allocation pf 
the rate reduction to Baltimore Company as made by tljie 
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Federal Power Commission, reserving fully its right, in any 
future or further proceedings before the Federal Power 
Commission, to maintain its position that Maryland, through 
Baltimore Company, is entitled to the entire benefit of any 
reduction ordered from excess revenues of Penn Water. 
Although the Maryland Commission in other proceedings 
has supported the validity of the power contracts between 
Penn Water and Baltimore Company, and between them 
and Safe Harbor, and insists on their validity here, it like¬ 
wise takes the position that entirely aside from the con¬ 
tracts, Penn Water, by its filed tariffs and operations from 
1931 to date, has held itself out as part of the power pool 
serving the Baltimore area. Through that representation, 
it is obligated to continue the service adequately, reliably, 
and at reasonable rates unless and until some lawful change 
of service has been approved by the Federal Power Com¬ 
mission, with full opportunity on the part of the customers 
served and of the interested states to present their views of 
any changes. 

The operations between Baltimore Company, Safe Har¬ 
bor, and Penn Water have been conducted since 1931 under 
the provisions of two fifty-year basic contracts entered into 
in 1931 when the Safe Harbor dam was built and its first 
generators installed. These contracts are on file with the 
Maryland Commission, and the rate schedules embodied 
in those contracts are filed with the Federal Power Com¬ 
mission. Although the Penn Water contract with Balti¬ 
more Company is currently in litigation between the com¬ 
panies as to certain controls given to Baltimore Company, 
its validity or invalidity in those respects has no effect upon 
this case. The record here was made before any dispute 
as to the contract arose, and the rate order was based on 
system operations under the tariffs as filed with the Federal 
Power Commission, which operations have continued to 




date, and must continue until approval of the Federal Power 
Commission is given to new tariffs and lawful changes (if 
possible). The resources and facilities of Baltimore C6m- 
pany, Penn Water and Safe Harbor are combined to form 
a vast triangular interstate power pool designed to afford an 
interchange of energy under the most efficient and econom- 
ical operating circumstances. Each of the companies has 
represented to the Maryland Commission, and this record 
shows, that the operations as always conducted and as re¬ 
quired by the tariffs ordered by the Federal Power Com¬ 
mission secure the maximum utilization of the hydro re¬ 
sources, and the most economical operation of the combiiied 
resources to the greatest benefit of the ultimate consumer 
(I Jt. App. 23, 26, 31-34, 36-37, 40, 45-46, 341-342, 439-440; 
6 Jt. App. 2455). It is the duty of the Maryland Commis¬ 
sion to protect the ultimate consumer in Maryland. Under 
the rate order of the Federal Power Commission and the 
impounding by Penn Water under the stay issued by this 
Court, there has already accumulated a considerable sqm 
which should form the basis of a rate reduction to the 
Maryland “public.” j 

By order of this Honorable Court dated November 6,1950, 
the Maryland Commission, by its General Counsel, was 
granted permission to intervene in these proceedings in 
support of the jurisdiction and orders of the Federal Power 
Commission as to the issues more particularly described 
above. In such capacity, and relating to such issues, this 
brief is submitted. 
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ARGUMENT 

I. 

THE FEDERAL POWER COMMISSION HAS JURISDICTION OVER 
PENN WATER AS A PUBLIC UTILITY UNDER PART II, SECTIONS 
205 AND 206 OF THE FEDERAL POWER ACT, WHICH EXTENDS TO 
LICENSEES. 

After the decision in the Attleboro case in 1927 (Public 
Utilities Commission v. Attleboro Steam & Electric Co., 273 
U. S. 83,47 S. Ct. 294), established that the States were with¬ 
out power to regulate the sale of electric energy in inter¬ 
state commerce at wholesale, and after the development of 
the art of long distance transmission of electric energy 
had caused a rapid expansion of the interstate transmission 
and sale of electric energy, Congress passed Part II of the 
Federal Power Act in 1935, giving the Federal Power Com¬ 
mission control over this entire interstate wholesale field. 
Sections 205 and 206 of said Part II gave the Commission 
broad power to establish just, reasonable, and nondiscrimi- 
natory rates. 

The Federal Power Commission, in its Opinion No. 173, 
following the reasoning of its earlier Opinion No. 143 in the 
second Safe Harbor case, correctly found that the rate pro¬ 
visions of Sections 205 and 206 of Part II of the Federal 
Power Act apply to “licensee-public utilities”, as well as to 
other public ultilities which are engaged in the transmis¬ 
sion or sale of electricity at wholesale rates in interstate 
commerce. 

The United States Court of Appeals for the Third Circuit, 
in the appeal from the Commission’s Order and Opinion No. 
143 in the second Safe Harbor case, affirmed the Commis¬ 
sion’s Order as a proper assertion of jurisdiction over Safe 
Harbor under Part II of the Act, rejecting the same argu* 
ment which Penn Water presents in this case—namely, that 
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Part II of the Act does not apply to licensees. Safe Harbor 
Water Power Corporation v . Federal Power Commission, 
179 F. 2d 179 (1949) cert. den. 339 U. S. 957. Penn W^ter 
does not, and could not, assert that it does not own and 
operate the jurisdictional facilities which would make it 
a public utility under Part II of the Act. It merely reasserts 
here (and through the same counsel) the argument as to 
statutory construction which was rejected by the Courts in 
the Safe Harbor appeal, above cited. It should similarly be 
rejected here. 

Penn Water’s argument that licensees are excepted from 
the provisions of Part II of the Act is contrary to the well 
accepted rule of statutory construction that “the Legisla¬ 
ture must be understood to intend what is plainly expressed, 
and nothing then remains but to give the intent effect’! 

Agricultural College v. Atkinson, 102 Md. 557, 
561, 62 A. 1035 (1906); 

U. S. v. Standard Brewery, 251 U. S. 210, 217, 40 
Sup. Ct. 139 (1920). 

The latter case states the rule as follows: 

“Nothing is better settled than that, in the constrtic- 
tion of a law, its meaning must first be sought in the 
language employed. If that be plain, it is the duty of 
the Courts to enforce the law as written, provided it be 
within the Constitutional authority of the legislative 
body which passed it.” 

The language of Section 201 of the Act is plain and unam¬ 
biguous as to the Federal Power Commission’s jurisdiction 
over all business which consists of the “transmission of elec¬ 
tric energy in interstate commerce and the sale of such en¬ 
ergy at wholesale in interstate commerce”, subject to cer¬ 
tain exceptions clearly specified. There is no exception Os 
to “licensees”, and such an exception may not be read info 
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the statute, as is contended by the petitioners here. The 
detailed discussions of the legislative history of the Act and 
of the intent of Congress as set forth in the Commission’s 
Opinion No. 143 (5 FP.C. 221, 235-237), referred to in 
Opinion No. 173 (Pet. App. 39, 49) and further discussed 
in the brief of its counsel filed here clearly show the cor¬ 
rectness of the Commission’s construction, and eliminate 
the necessity for any further discussion on this particular 
point. 

The clear language of Part II of the Act, the legislative 
history of the Act, and the decision of the United States 
Court of Appeals for the Third Circuit, in the second Saje 
Harbor case, make the Petitioners’ position in this respect 
untenable. 

The Maryland Commission argued in the Saje Harbor 
case, and argues here, that there is no such conflict between 
the provisions of Part I, Section 20, and Part II of the Act 
that calls for repeal by implication of Section 20. The con¬ 
tinued operation of that Section, along with Part II, is 
necessary to secure the complete regulation of the trans¬ 
mission and sale of electric power which Congress envi¬ 
sioned, with appropriate division of enforcement authority 
between the Federal Government and the States. Both 
Parts of the Act should be permitted to stand and be con¬ 
strued harmoniously to accomplish the above purpose. 

In dismissing Safe Harbor's appeal, the United States 
Court of Appeals for the Third Circuit found the Commis¬ 
sion’s jurisdiction, as there exercised, to be completely sus¬ 
tained under Part II of the Act. It added a discussion of 
jurisdiction under Part I only as further support for the 
Commission’s Order, in the event that the reviewing Court 
should “take a view of the substantive law which differs” 
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from that adopted by the United States Court of Appeals 
for harmonizing Parts I and II. The “reviewing Coijirt”, 
the Supreme Court of the United States, denied certiorari 
(339 U. S. 957), and the Opinion of the Court of Appeals for 
the Third Circuit therefore stands as direct authority that 
the Commission’s jurisdiction over Penn Water is complete 
under Part II of the Act. Nevertheless, Penn Water dis¬ 
putes this jurisdiction, and takes the further burdeit of 
trying to establish that there was no jurisdiction under Part 
I of the Act. We feel obliged to submit a brief argument in 
reply thereto. ! 

II. 

THE FEDERAL POWER COMMISSION HAS JURISDICTION UNpER 
PART I, SECTION 20, OF THE FEDERAL POWER ACT. 

(a) The Condition of Part I, Section 20, Need Not Be M^t. 

The Maryland Commission believes that the Federal 
Power Commission is correct in its analysis of its juriscfic- 
tion under Parts I and II of the Federal Power Act. We 
concur in its interpretation of Section 20 of Part I, which 
avoids repeal by implication and discloses that the inability 
of the States to agree is not a condition precedent to regula¬ 
tion of Penn Water’s rates by the Federal Power Commjis- 
sion under Part I. (Opinion No. 173, Pet. App. 39, 58-59, ahd 
also Opinion No. 143 in the Safe Harbor case, 5 F. P. C. 2^1, 
239-243). The intent of Congress, as to the sphere of Ac¬ 
tion in which the States might act under Section 20, is 
plausibly restricted to that sphere of interstate commerce 
in which they might constitutionally act. In other worqs, 
by Section 20, Congress did not enlarge State power over in¬ 
terstate commerce; at most, Congress merely granted per¬ 
mission for joint State exercise of whatever power each 
State already had over interstate commerce. The Attlebotio 
case in 1927 indicated that the Constitution prohibits State 
action with reference to interstate wholesale rates for ele<j:- 
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tricity, as had been earlier decided for corresponding gas 
rates. 

P. U. C. of R. I. v. Attleboro Steam & Electric Co., 
273 U. S. 83, 47 Sup. Ct. 294 (1927); 

Missouri ex rel. Barrett v. Kansas Natural Gas 
Co., 265 U. S. 296, 305, 309-10, 44 Sup. Ct. 544 
(1924). 

The doctrine of direct burden upon interstate commerce, 
as applied to preclude State regulation in the Attleboro case, 
has roots in the early case of Gibbons v. Ogden, .9 Wheat. 1 
(1824), and has continued with full vigor to the present 
time. In recognition thereof, the Maryland Public Service 
Commission Law (Annotated Code of Maryland, 1939, Art. 
23, Sec. 427), explicitly restricts the powers of the Mary¬ 
land Commission as follows: 

“The provisions of this sub-title shall apply to serv¬ 
ices or utilities rendered by any of the corporations or 
persons subject to the provisions hereof, or any of the 
same, within the State of Maryland, and shall not be so 
construed as to extend to any matter or thing which, 
under the Federal Constitution, the Congress of the 
United States has the exclusive power to regulate * * 

The interstate unified operations of Penn Water (Find¬ 
ings 8-14, Pet. App. 180-182), and the wholesale sales of 
Penn Water from the resulting interstate power pool are in 
the area of authority where the States may not constitution¬ 
ally regulate, particularly when national regulation has 
pre-empted the field. 

The argument of the Pennsylvania Commission (P. U. C. 
Br. 21-28) assumes that the sales by Penn Water to its Penn¬ 
sylvania customers are solely in intrastate commerce, or 
that they can be broken down so as to be partly intrastate 
commerce. This argument is (1) unrealistic in relation to 
the nature of the operations of the integrated system, (2) 
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contrary to the findings of the Federal Power Commission 
referred to above, and (3) ignores the recent holding of the 
United States Court of Appeals for the Third Circuit ini the 
Safe Harbor case (179 F. 2d 179). That Court affirmed the 
Federal Power Commission in the appeal from Opinion No. 
143 determining the rates for all of the sales of Safe Harbor 
power, although the fact was also present there as here, 
that some power generated in Pennsylvania (at times a 
considerable portion) was consumed in Pennsylvania. The 
Court sustained the Commission’s finding that the jiool 
operation necessarily subjected all the sales to the inter¬ 
state control of the Federal Commission under Part H of 
the Federal Power Act. 

The impracticability of any assertion of control of so- 
called intrastate sales at the wholesale level, such as the 
Pennsylvania Commission contends, is pointedly illustrated 
by that Commission’s recent rate order reducing rates to 
the Pennsylvania customers in the amount of approxi¬ 
mately $1,200,000 on a 1946 basis (P. U. C. Br. 8; Pet. App. 
341, 361). The Federal Power Commission’s order in this 
case found only about $221,000 of the reduction which it 
ordered to be properly allocable to the Pennsylvania custo¬ 
mers (Pet. App. 39,174, and Finding 38, pp. 188-189). Ev^n 
if the Federal Power Commission had not purported io 
order a reduction to the Pennsylvania customers of Penn 
Water, the reduction to Baltimore Company would remain 
the same, and the amount available for reduction to tlfe 

I 

Pennsylvania customers would be the same, and in consid¬ 
erable conflict with that ordered by the Pennsylvania Com¬ 
mission. 

It is a practical impossibility to parcel out the control as 
is argued by the Pennsylvania Commission. The irrecon¬ 
cilability of the assertion of jurisdiction by the Pennsylr 
vania Commission and that exercised by the Federal Power 
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Commission was the basis for the injunction properly is¬ 
sued by the United States Court for the Middle District of 
Pennsylvania (P. U. C. Br. 8), which temporary order is 
ready to be made final upon motion, now that the Federal 
Power Commission’s jurisdiction has been sustained in the 
Safe Harbor appeal, Safe Harbor Water Power Corporation 
v. F. P. C., 179 F. 2d 179 (1949) cert. den. 339 U. S. 957 
(1950). 

(b) The States of Maryland and Pennsylvania Were 

and Are “Unable to Agree”. 

If, however, the condition of Part I, Section 20 must be 
met, it is a primary purpose of the Maryland Commission, in 
filing this brief, to make it perfectly clear that the Federal 
Power Commission correctly found that our request for the 
investigation of the wholesale rates charged Baltimore Com¬ 
pany by Safe Harbor and Penn Water meant that the States 
directly concerned were “unable to agree” within the mean¬ 
ing of Section 20. 

The Federal Power Act, Part I, Section 20, authorizing 
the Federal Power Commission to prescribe the interstate 
rates for power from licensed hydroelectric projects, pro¬ 
vides in part, as follows: 

“That when said power or any part thereof shall enter 
into interstate or foreign commerce the rates charged 

* * * by any such licensee * * * shall be reasonable, 
nondiscriminatory, and just to the customer and all un¬ 
reasonable discriminatory and unjust rates or serv¬ 
ices are hereby prohibited and declared to be unlawful; 
and whenever any of the States directly concerned has 
not provided a commission or other authority to en¬ 
force the requirements of this section with such State 

* * * or such States are unable to agree through their 
properly constituted authorities on the services to be 
rendered or on the rates or charges of payment there- 
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for, * * * jurisdiction is hereby conferred upoh the 
commission, upon complaint of any person aggrieved, 
upon the request of any State concerned, or upon its 
own initiative to enforce the provisions of this section, 
to regulate and control so much of the services ren¬ 
dered, and of the rates and charges of payment therefor 
as constitute interstate or foreign commerce * T 
(Italics supplied.) 

Penn Water, for purposes of this case, urges that is a 
licensee. The electric energy produced by it enters into in¬ 
terstate commerce, the major portion of its output being 
sold to Baltimore Company and used by it for its retail Serv¬ 
ice to Maryland consumers. 

It is the duty of the Maryland Commission to assure that 
the intrastate rates charged by the Baltimore Company! and 
similar suppliers of electric energy in Maryland are re4son- 
able. This duty is a constant and continuing one, and its 
translation into action was in fact the origin of this proceed¬ 
ing. In the course of the investigation of the intrastate 
rates of the Baltimore Company, the Maryland Commission 
was convinced that the interstate wholesale rates paid by 
Baltimore Company for electric energy purchased from 
Safe Harbor and Penn Water directly and necessarily influ¬ 
enced Baltimore Company’s rates to Maryland consumers. 
Therefore, an investigation of the reasonableness of such 
interstate wholesale rates was a prerequisite to the proper 
performance of the duties of the Maryland Commission. 

When People’s Counsel and other intervenors, as above 
stated, requested reference of such investigation to the Fed¬ 
eral Power Commission, such reference was opposed by 
Baltimore Company. Instead, it suggested that the Mary¬ 
land Commission cooperate with the Pennsylvania Com¬ 
mission in the determination of reasonable rates under the 
provisions of Part I, Section 20 of the Federal Power Act. 
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Negotiations with the Pennsylvania Commission looking 
toward a cooperative procedure were instituted by the 
Maryland Commission. 

But little of a tangible nature was accomplished. The in¬ 
terests of Maryland and Pennsylvania were in conflict. The 
Maryland Commission had no assurance that its role in de¬ 
termining reasonable rates for Penn Water and Safe Harbor 
would be controlling, or even persuasive under such pro¬ 
cedure. There were no precedents of cooperation on rate 
regulation between the two commissions or elsewhere to 
afford a guide. Furthermore, the Maryland Commission’s 
staff is small, and it felt that it could not carry on its other 
responsibilities and effectively participate in such an ex¬ 
tended joint investigation as would be required. In the 
meantime, People’s Counsel and certain intervenors before 
the Maryland Commission, as above referred to, had di¬ 
rectly petitioned the Federal Power Commission to institute 
an investigation. 

Consideration of these factors impelled the decision by 
the Maryland Commission that it would be impossible for it 
to join in cooperative regulation with the Pennsylvania 
Commission. Accordingly, the Maryland Commission re¬ 
quested action by the Federal Power Commission in its 
letter of August 30, 1944 (15 Jt. App. 4623, 4734). 

This letter clearly establishes the fact, as found by the 
Federal Power Commission in its Opinion No. 143 in the 
Safe Harbor case and now in Opinion No. 173 in this case, 
that Pennsylvania and Maryland were “unable to agree 
through their properly constituted authorities”. Such posi¬ 
tive action by one of the parties to a prospective compact, 
abandoning the possibility of agreement, completely re¬ 
futes any argument that the parties were not “unable to 
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agree”. As was stated by the United States Court of Appeals 
in the Safe Harbor case (179 F. 2d 179,192): j 

“The compact clause does not require the States to 
embark upon a course of good faith bargaining 4 * *. 
Refusal of a State to cooperate with another State un¬ 
der Section 20 may be for a good reason or for no reason 
at all. While the Maryland Commission in some bf the 
correspondence set out in the antecedent footnotes has 
given lip service to the conception that it and the Penn¬ 
sylvania Commission might engage in cooperative Regu¬ 
lation, the Maryland Commission's letter of August 30, 
1944, makes it clear that it had and has no intentipn of 
proceeding to cooperate with the Pennsylvania Com¬ 
mission to endeavor to regulate Safe Harbor's fates. 
Not infrequently that which may be read between the 
lines of a letter is more potent in carrying conviction 
than the written words themselves, and in the light of 
all which transpired before the Federal Commission 
made the regulatory order presently under review we 
have no doubt that the Maryland Commission did not 
wish to cooperate with the Pennsylvania Commission 
in respect to Safe Harbor’s rates.” (Italics supplied.) 

The United States Court of Appeals correctly stated the 
effect of the Maryland Commission’s letter. This effect ap¬ 
plies to Penn Water as well as to Safe Harbor. The Same 
letter was part of the basis for the beginning of both pro¬ 
ceedings. The sharply conflicting interests of the Maryland 
and Pennsylvania Commissions appear on the face of these 
proceedings, and confirm the advisability of our decision to 
petition the Federal Power Commission to handle the 
matter. 

| 

During the pendency of the Safe Harbor and Penn Wjater 
cases before the Federal Power Commission, the Pennsyl¬ 
vania Commission, acting alone, issued an order on Decem¬ 
ber 5, 1944, instituting an independent proceeding for the 
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purpose of determining the reasonableness of Penn Water’s 
rates and charges (Pa. P. U. C. Docket No. 14028). Subse¬ 
quently, on October 6, 1947, the Pennsylvania Commission 
joined Safe Harbor as a party respondent to these hearings. 
On September 27, 1948, the Pennsylvania Commission is¬ 
sued a temporary rate order against both Penn Water and 
Safe Harbor, in which it asserted that both of these com¬ 
panies sell power at wholesale to Metropolitan Edison Com¬ 
pany, Philadelphia Electric Company, Pennsylvania Power 
and Light Company, and the Pennsylvania Railroad (in 
Pennsylvania), despite the prior finding of the Federal 
Power Commission in Opinion No. 143 that Safe Harbor 
makes no sales to any customers other than to Baltimore 
Company and Penn Water. The Pennsylvania Commission 
ordered Safe Harbor and Penn Water to reduce the rates 
to the above named customers, and to file tariffs effecting 
the ordered reductions. 

As Baltimore Company is the ultimate financial guaran¬ 
tor of the operating costs of both Penn Water and Safe Har¬ 
bor under the 1931 agreement (1 Jt. App. 59-78; 15 Jt. App. 
4554 h 4621), and receives the benefit of sales made by Penn 
Water to other customers, the result of the order of the 
Pennsylvania Commission would be to increase the cost of 
power to the Baltimore Company — which would probably 
mean an increase in retail rates paid by Maryland customers 
to the Baltimore Company. Subsequently, this action of the 
Pennsylvania Commission was enjoined by an order of the 
U. S. District Court for the Middle District of Pennsylvania, 
on February 4,1949, on the suit of Baltimore Company as a 
stockholder of Safe Harbor. ( Consolidated Gas Electric 
Light and Power Company of Baltimore v. John Siggins , Jr., 
et al., Civil Action No. 3274). The Maryland Commission 
filed a brief in that case as amicus curiae , in support of the 
position of Baltimore Company. It there emphasized that 
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the order of the Pennsylvania Commission had 
“unreasonable regulations or service schedules for 
fit”* of citizens of Pennsylvania at the expense of ci 
of Maryland, as the United States Court of Appeals ( 
Circuit) in the first Safe Harbor case said might occur if 
Safe Harbor’s output were not regulated “as an integrated 
whole”.* Thus, the disagreement between the States makes 
clear the need for the impartial determination of the Fed¬ 
eral Power Commission. 

It is respectfully submitted that if the condition of Part 
I of the Act is applicable, it has been met. From the time 
that cooperation of the States was first suggested by the 
United States Court of Appeals for the Third Circuit, nine 
years ago in Safe Harbor Water Power Corp. v. Federal 
Power Commission, 124 F. 2d 800 (1941), the States haye not 
agreed upon any regulation of Penn Water’s or Safe Har¬ 
bor’s rates. After careful consideration, one of the States 
decided it was impossible to agree, and requested action 
by the Federal Power Commission. That Commission! act¬ 
ing upon clear evidence, has made its finding that the States 
cannot agree. This finding has been sustained by the tame 
United States Court of Appeals for the Third Circuit in 
Safe Harbor Water Power Corp. v. Federal Power Commis¬ 
sion, 179 F. 2d 179, 189-192 (1949) cert. den. 339 U. S. 957 
(1950) on the same evidence as is now before this Court, 
except that the record in the instant case contains Addi¬ 
tional evidence of the sharply divergent interests of the two 
States and confirms the Maryland Commission’s decision 
that cooperative action of the States was impossible. 



* Quotations, as well as the concept stated here, are from the opinilon of 
the United States Court of Appeals (Third Circuit) in Safe Harbor Water 
Power Corporation v. F. P. C., 124 F. 2d S00 (1941). 
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III. 

THE RECORD BEFORE THE FEDERAL POWER COMMISSION 
SUPPORTS THE ALLOCATION OF THE RATE REDUCTION AS 
MADE BY THE COMMISSION AND THE SCHEDULES AS ORDERED 
TO MAKE IT EFFECTIVE. 

The Federal Power Act does not provide a formula for 
the Federal Power Commission to follow in making an allo¬ 
cation of a rate reduction such as is involved in the instant 
proceeding. However, the law with respect to allocations 
is clearly stated by the United States Supreme Court in 
Colorado Interstate Gas Company v. F. P. C., 324 U. S. 581, 
589-591 (1945) as follows: 

“* * * Allocation of costs is not a matter for the slide 
rule. It involves judgment on a myriad of facts. It has 
no claim to an exact science. Hamilton, Cost as a 
Standard for Price, 4 Law & Cont. Prob. 321. But 
neither does the separation of properties which are not 
in fact separable because they function as an integrated 
whole. Mr. Justice Brandeis, speaking for the Court in 
Groesbeck v. Duluth, S. S. & A. R. Co., 250 US 607, 614, 
615, 63 L. ed. 1167, 1172, 40 S. Ct. 38, PUR 1920A 177, 
noted that ‘it is much easier to reject formulas pre¬ 
sented as being misleading than to find one apparently 
adequate.’ Under this Act the appropriateness of the 
formula employed by the Commission in a given case 
raises questions of fact not of law. 

«* * * 

“* * * These circumstances illustrate that considera¬ 
tions of fairness, not mere mathematics, govern the al¬ 
location of costs * * *” (Italics supplied). 

The position of the Maryland Commission before the Fed¬ 
eral Power Commission was that the exercise of reasonable 
judgment, and considerations of fairness in relation to the 
facts, called for the allocation of the entire reduction to 
Baltimore Company. This results basically from Baltimore 
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Company’s position as guarantor of Penn Water’s eanjiings 
and of system operations under the tariffs as filed with the 
Commission. That Baltimore Company occupies this unus¬ 
ual position as customer-guarantor of Penn Water was 
amply supported in the evidence by prior statements from 
Penn Water (14 Jt. App. 4500), by testimony of the Mary¬ 
land Commission’s witness, Mr. P. L. Holland, Chief Engi¬ 
neer to the Maryland Commission (4 Tr. 1303-7; 54 Tr. 
20424-9), and the testimony of Mr. R. L. Thomas, Vice Pres¬ 
ident of Baltimore Company (3 Tr. 1243-55; 53 Tr. 20231-2). 

As the evidence was sufficient in our judgment to war¬ 
rant an allocation of 100% of the reduction to Baltimore 
Company, it should provide abundant support for an alloca¬ 
tion of only approximately 80% to Baltimore Company 
under the Order of January 5, 1949 (Pet. App. 177-191). As 
stated in the Colorado Interstate Gas Company case, “the 
formula employed by the Commission * * * raises questions 
of fact not of law”. As to such questions of fact, the province 
of the Court is to affirm the Commission if there is substan¬ 
tial evidence to support its Order. 

Colorado v. Interstate Gas Co., 324 U. S. 581 
(1945); | 

Rochester Telephone Co. v. U. S., 307 U. S. 125 
(1939); 

National Labor Relations Board v. Link-Belt jCo., 
311 U. S. 584, 596-597; ] 

Pennsylvania Power & Light Co. v. Federal 
Power Commission, 139 F. 2d 445, 451, cert, 
denied 321 U. S. 797. 

The allocation, as finally made, is amply supported by 
the evidence, and is the very type of factual determination 
to which, under the above authorities, the doctrine of ad¬ 
ministrative finality has its surest application. In this re¬ 
spect, the Commission’s Order is based upon the culmina- 
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tion of several cost-of-service studies prepared by the staff 
and presented in evidence after careful and exhaustive 
studies of the operations of the combined Penn Water, Safe 
Harbor, and Baltimore system. (Exh. 64, 9 Jt. App. 3621, 
Exh. 421, 13 Jt. App. 4367, Exh. 422, 13 Jt. App. 4382). Ex¬ 
hibit 64, the first cost allocation submitted by Mr. Davis 
for the Staff of the Commission, showed a conclusion that, 
based on 1944 conditions, Baltimore Company was en¬ 
titled to 74.7 % of the reduction. However, after considera¬ 
tion of the criticisms of this exhibit made by Baltimore 
Company, the Maryland Commission and Penn Water, the 
Staff of the Commission (through the witness, Davis) 
prepared and submitted its final exhibits following the 
general approach of Exhibit 64, but making such reason¬ 
able corrections as it deemed necessary to arrive at a fairer 
conclusion. Exhibit 421 of these final exhibits concluded 
that, on 1946 conditions, Baltimore Company would be en¬ 
titled to 96.37% of the reduction (13 Jt. App. 4380); and 
Exhibit 422 showed that, on 1944 conditions, Baltimore 
Company would be entitled to 80.6% (13 Jt. App. 4392). 

The allocation adopted in the final Order of January 5, 
1949, rested on certain corrections made by the Commis¬ 
sion to Exhibit 421, which was accepted as a sound basic 
approach to the allocation of the reduction. The Commis¬ 
sion’s brief in this appeal (pp. 136-169) explains the final 
allocation in sufficient detail and with sufficient references 
to the record that elaboration here would be repetitious. 
We approve the Commission’s argument in support of its 
allocation, and submit that it demonstrates clearly that 
under the well-established doctrines of administrative 
finality, already referred to, the Order of the Commission 
should be sustained. 

However, there are two matters which we feel obliged 
to emphasize here: (a) it is not correct, as is argued in 
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Penn Water’s brief (p. 96), that “every questionable point 
has been resolved in favor of Baltimore Company” and 
(b) the Commission was correct in determining that Balti¬ 
more purchases two-thirds of the entire Safe Harbor output 
(P. W.’s brief p. 96, et seq.), and in doing so was only ac¬ 
cepting what Penn Water itself had represented to all reg¬ 
ulatory agencies (including the Maryland Commission) 
prior to the time it conceived a new theory in this case as a 
possible means to escape jurisdiction of the Federal Power 
Commission. 


(a) The Commission’s Allocation Did Not Resolve Ali 
Differences In Favor of Baltimore Company. j 

Penn Water’s brief at page 96, states that “from the Re¬ 
sult reached it is apparent that practically every question¬ 
able point has been resolved by the Commission in favor of 
Baltimore Company”. The misleading character of this 
statement is clearly shown by even a brief consideration of 
the record. After the Commission Staff’s Exhibit 421, which 
became the foundation for the allocation later adopted by 
the Commission, was presented in evidence, the Maryland 
Commission’s witness, Mr. Holland, testified (54 Tr. 204 i4- 
9) that the cost allocation, being a mechanical application 
of normal rules for apportioning costs, failed to give Balti¬ 
more Company any compensation for the unusual position 
it occupies as guarantor. He testified that such considera¬ 
tion should appropriately result in giving Baltimore Com¬ 
pany the benefit of Vi % on the rate of return permitted to 
Penn Water. He computed this to amount to a total credit 
to Baltimore Company of $199,000 per annum on the basis 
of Mr. Davis’ figures (54 Tr. 20429). If the adjustment had 
been accepted and made in Mr. Davis’ figures in Exhibit 421, 
it would increase the allocation to Baltimore Company to 
105%. This would show that Baltimore Company should 
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have received the entire reduction in these proceedings, and 
that the rates charged to the Pennsylvania customers of 
Penn Water were too low. There was evidence of this in 
the fact that Baltimore Company had requested Penn 
Water to make new contracts with the Pennsylvania custo¬ 
mers which would adequately care for the increasing costs 
of service to them (Exh. 370,12 Jt. App. 4176-4177, Exh. 478, 
14 Jt. App. 4493-4494). 

Also, after Exhibit 421 was presented, counsel for Balti¬ 
more Company cross-examined the Commission’s witness, 
Mr. Davis, as to a number of corrections which the witness 
recognized could be made in the Exhibit (52 Tr. 19856- 
19966), the effect of which would have been to require the 
allocation of 100% of the reduction to Baltimore Company, 
with a further implication that the existing rates to the 
Pennsylvania customers were too low. Baltimore Company 
submitted Exh. 482 (67 Tr. 24913) in evidence to show the 
combined effect of these corrections. The Commission in 
its Opinion 173 and Order of January 5,1949, did not accept 
either these alterations suggested by Baltimore Company 
or the one offered by Mr. Holland for the Maryland Com¬ 
mission. On the contrary, it made alterations of its own in 
Exhibit 421 to the benefit of the Pennsylvania customers, 
so that the final allocation gave Baltimore Company only 
80% instead of the 96% which the Commission’s staff wit¬ 
ness, Mr. Davis, would have allowed. There is no justifica¬ 
tion for the statement quoted above from Penn Water’s 
brief; but rather it would seem clear that the Commission 
made the fair and reasonable allocation of costs required 
by the law. 
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(b) The Commission Was Correct in Finding that Baltimore 
Company Has Purchased and Is Entitled to 
Complete Credit for Two-Thirds of the 
Entire Safe Harbor Output. 

Mr. Holland, Chief Engineer to the Maryland Comnjiis- 
sion, offered testimony to the Federal Power Commission 
(54 Tr. 20400-20423) to show that the Maryland Comntis- 
sion has heretofore been unequivocally advised by Phnn 
Water (in conjunction with Safe Harbor and Baltimore 
Company) that Baltimore Company has purchased apd 
is entitled to two-thirds of the entire Safe Harbor output 
until 1980; and that Penn Water is entitled to and Ijas 
purchased the other one-third of the Safe Harbor output 
which Penn Water in turn sells to Baltimore Company, 
subject to Penn Water’s contract obligations to other cus¬ 
tomers. Although Mr. Holland’s Exhibit 483 ( 54 Tr. 20405) 
and certain portions of testimony related thereto were 
stricken from the record on the basis that it was cumula¬ 
tive, the very foundation for such objection by Penn Water 
and its being sustained by the Examiner was that the 
transcript already contained considerable evidence to the 
same effect—more than enough to support a finding as 
contended for by the party proffering the evidence. This is 
clearly demonstrated by the Commission’s Opinion 173, p|p. 
20-21 (Pet. App. 56-57 and Finding No. 15, Pet. App. 182) 
reading in part as follows: i 

“Respondents nevertheless contend that the Confi- 
mission is without authority over the rate charged fcj>r 
the sales to PP&L, Philadelphia Company and Balti¬ 
more Company, claiming that such rates ‘are joir|tt 
rates over which this Commission has no jurisdiction.’ 
This claim apparently rests upon the fact that Safe 
Harbor is a nominal party to Penn Water’s contracts 
with PP&L and Philadelphia Company and upon the 
coordinated nature of operations of the integrated sys¬ 
tem. Both points may be conceded, but it does not 
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follow that the rates involved are ‘joint’ in any sense 
which removes them from this Commission’s regula¬ 
tory jurisdiction in this proceeding. In the first place, 
Safe Harbor sells its entire output to Penn Water and 
Baltimore Company and having received payment 
therefor constituting its entire revenue, it cannot sell 
any part of it to Penn Water’s Pennsylvania customers. 
And while the system operations are coordinated, the 
compensation features of the contracts by which Safe 
Harbor and Penn Water sell to Baltimore Company 
clearly refute any suggestion of ‘joint rate.’ Indeed, 
the record is replete with evidence, much of it sup¬ 
plied by Penn Water, which shows this ‘joint rate’ 

contention to be wholly without substance. 

* * 

• 

“ (15) Penn Water alone sells firm power and energy 
to Metropolitan Company under a 1945 agreement, to 
supply a part of the latter’s requirements in York, 
Pennsylvania; to Philadelphia Company under a 1933 
agreement, to supply its requirements in Coatesville, 
Pennsylvania; and to PP&L, under a 1933 agreement, 
to supply its requirements in Lancaster, Pennsylvania. 
In addition, Penn Water alone sells energy to each of 
these companies in interchange.” 

This may need some explanation to show its direct rela¬ 
tion to the service we are here discussing. At the time 
the record before the Federal Power Commission was being 
made, the point was being urged by Penn Water (1 Jt. 
App. 7) and by the Pennsylvania Commission (1 Jt. App. 
429-430) that the Federal Power Commission had no 
authority over “joint” sales and that the sales by Penn 
Water to its Pennsylvania customers were joint sales 
because Safe Harbor was “joint” seller with Penn Water. 
Penn Water seems now to have abandoned the jurisdic¬ 
tional argument as to “joint” sales, but to have attacked 
the Commission’s allocation on the basis that Safe Harbor 
does “jointly” sell to Penn Water’s customers in Pennsyl- 
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vania and that Baltimore Company’s clear entitlement to 
two-thirds of the Safe Harbor output is reduced by the 
amount necessary to meet Safe Harbor’s obligation under 
such sales (Pet Br. pp. 9, 31-33, 109, et seq.). This argu¬ 
ment is contrary to the facts as we understand them to 
have been previously represented to the Maryland Cop- 
mission, contrary to all prior testimony and statements 
of officers of Penn Water and Safe Harbor as fully set 
forth in Respondent’s brief herein, contrary to the find¬ 
ings of the Federal Power Commission (supported by the 
evidence) in both the 1940 and 1946 Safe Harbor Cases 
(2 F. P. C. 182 and 5 F. P. C. 221), and contrary to the 
facts as affirmed by the United States Court of Appeals 

i 

in the appeal from each Safe Harbor opinion ( Saje Harbor 
Water Power Corp. v. F . P. C., 124 F. 2d. 800, 802 (1941) 
cert. den. 316 U. S. 663; Saje Harbor Water Power Corp. v. 
F. P. C., 179 F. 2d 179, 182 (1949) cert. den. 339 U. S. 9^7 
(1950)). ! 


With such a clear record as to Baltimore Company’s 
entitlement to two-thirds of the entire Safe Harbor output, 
it is surprising to see the argument now presented thp 
this contract entitles Baltimore Company only to two- 
thirds “of the residual output of Safe Harbor after Safe 
Harbor’s obligations to its Pennsylvania customers havp 
been met” (as developed on p. 31 of Penn Water’s briejf 
and argued in subsequent pages). 

Penn Water was fully apprised, early in the proceed¬ 
ings, that its contention as to “joint” services by Penn 
Water and Safe Harbor to the Pennsylvania customers 
of Penn Water was contrary to the facts as always under¬ 
stood by all parties concerned, and more particularly, 
contrary to Baltimore Company’s clear contractual entitlef 
ment to two-thirds of the entire Safe Harbor output a 
being consistent with its two-thirds equity ownership o 
Safe Harbor. Accordingly, it is highly significant tha 
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no witness of Penn Water, on direct examination, rebuttal 
testimony, or cross examination relating to this matter, 
made any statement describing Baltimore Company’s 
entitlement or rights to be as now urged by Penn Water. 
They could not honestly have done so in the light of 
their statements and actions throughout the entire period 
since 1931. 

On the other hand, Mr. Holland, for the Maryland Com¬ 
mission, and Mr. Thomas, for Baltimore Company, testi¬ 
fied unequivocally that Safe Harbor sells two-thirds of 
its entire output to Baltimore Company and one-third to 
Penn Water, and makes no sales to any other customer. 
Mr. Thomas explained in detail how Safe Harbor’s name 
happens to appear on the P. P. & L. and P. E. contracts, 
although it does not make the sales under them. (Jt. 
App. 2381-87; 2399-2403). Neither witness was cross-exam¬ 
ined by Penn Water as to this testimony. Mr. Holland (Tr. 
20406) quoted from an exhibit filed with the Maryland 
Commission in 1938 by Safe Harbor, Penn Water, and 
Baltimore Company, and testified with respect thereto in 
part as follows: 

“A. On page 6 of this exhibit the following state¬ 
ment is made: 

“ ‘Safe Harbor Co. sells one-third of its output 
to Holtwood Company at Safe Harbor in Pennsyl¬ 
vania and the balance to Baltimore Company at 
Baltimore and Takoma Park in Maryland.’ 

“Q. Is there any statement in this exhibit to the 
effect that Safe Harbor sells to any one other than 
Baltimore and Holtwood? 

“A. There is no such statement. On the contrary, 
it is stated that the Holtwood Company makes the sales 
to other parties. * * * ” 

The record before the Commission can leave no reason¬ 
able doubt as to the correctness of the Commission’s con- 
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elusion that Baltimore Company purchases and is entitled 
to two-thirds of the entire Safe Harbor output. If, under 
operations as conducted in the interest of over-all system 
economy, any of Baltimore Company’s two-thirds is 
diverted by Penn Water to satisfy its commitments to 
its Pennsylvania customers, Baltimore Company in any 
proper cost allocation must be fully compensated therefor 
at its replacement cost to Baltimore Company, for under 
no other condition could it be so used without detriment 
to Baltimore Company and the Maryland public served 
thereby. (Mr. Holland — 54 Tr. 20420-22.) The Comnjiis- 
sion’s allocation was therefore correct in its approach to this 
problem. 

] 

IV. | 

THE ORDER OF OCTOBER 27, 1949, REJECTING RATE SCHEDULES 
FILED BY PENN WATER AND ESTABLISHING PROPER 
SCHEDULES, WAS VALIDLY ISSUED. 

Penn Water’s brief (pp. 18, 38-40, and 132-138) asserts 
that the above Order of the Commission should be set 
aside in all respects. Penn Water claims that this Ordelr: 

i 

(1) is a modification of the January 5, 1949 Order ahd 
as such is illegal per se; (2) is illegal because made with¬ 
out notice and hearing, and (3) imposes an additional rate 
reduction upon Penn Water not comprehended in the 
Order of January 5, 1949. The validity of the Order <j>f 
October 27, 1949 is the subject for review in Case 10531. 
The position of the Maryland Commission is that all of 
the above contentions of Penn Water are completely with¬ 
out foundation or support and that Case 10531 should be 

I 

dismissed. 

The complete answer to Penn Water’s contentions 
appears on the face of the Order of the Commission as 
issued on October 27, 1949. (Supp. Pet. App. 46-57.) 
Penn Water’s proposed rate schedules, filed in purported 
compliance with the Commission’s Order of January 5 ? 
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1949, in several respects patently violated the findings of 
the Commission in its opinion No. 173, which was incor¬ 
porated in that Order. 

First, as is argued in this brief above, the Commission 
had rejected Penn Water’s contention that Safe Harbor 
was a “joint” seller with Penn Water to P. P. & L. and 
P. E.; but disregarding this, Penn Water’s proposed tariffs 
were filed “on behalf of’ Penn Water and Safe Harbor, 
with respect to the rate schedules to P. P. & L. and 
P. E., as well as Baltimore Company, and were to be 
effective only in the event of appropriate concurrences. 
Entirely aside from the fact that this was a violation 
of the Commission’s Order, Safe Harbor filed no con¬ 
currence and the tariffs as filed were therefore ineffective. 

Secondly, the rate schedule to Baltimore Company 
failed to provide for a credit to Baltimore Company 
in the net amount of $141,777, which amount must be 
credited to Baltimore Company in order to carry out j 
the allocation of costs of services (particularly with ref¬ 
erence to the allocation of special facilities for service to 
the Pennsylvania Railroad) as used in the Commission’s 
opinion for determining the division of the rate reduc¬ 
tion between Penn Water’s several customers. It is not 
correct, as is argued in Penn Water’s brief, that the effect 
of the Commission’s schedules, ordered in substitution! 
for the improper schedules filed by Penn Water, impose 
an additional rate reduction upon Penn Water in this 
amount. It should be clear that the schedules as proposed 
by the Commission guarantee to Penn Water (through 
payment by Baltimore Company) the 5 Va% return per¬ 
mitted by the Commission to be earned by Penn Water 
under its order of January 5, 1949, with no risk upon 
Penn Water of failing to earn that return, because it is 
a payment which Baltimore Company must make regard- 
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less of the power and energy actually supplied to Baltimore 
Company in any one year. 

For these reasons, Penn Water’s attack upon the Commis¬ 
sion’s schedules, as well as the filing of its own improper 
schedules, cannot constitute any attempt by Penn Water 
to protect its lawful earnings within the return prescribed 
by the Commission. For, as stated above, no matter what 

I 

Penn Water might earn from rates paid by its Pennsylvania 
customers, Baltimore Company is obliged to pay to Pejnn 
Water an amount sufficient to assure Penn Water of the 
return permitted by the Commission’s orders. Therefore, 
Penn Water’s argument about these schedules (as well as 
its earlier arguments about the Commission’s allocation of 
the reduction between its several customers) relates En¬ 
tirely to the effort of Penn Water to repudiate its obliga¬ 
tions to Baltimore Company and the Maryland public, ajid 
to escape the jurisdiction of the Federal Power Commission. 

I 

Because of the obvious attempt of Penn Water, in its 
proposed schedules, to frustrate rather than carry out 
the Commission’s Order of January 5, 1949, it was not 
only the Federal Power Commission’s right, but we believe 
was its obligation and duty to prescribe schedules which 
would carry out its order. This was urged upon the Com¬ 
mission by the City of Baltimore, by the State of Maryland 
(through the Maryland Commission), and by Baltimore 
Company through letters written to the Commission after 
Penn Water’s proposed tariffs were served upon all inter¬ 
ested parties (15 Jt. App. 4753-4797). We respectfully urge 
this Court to read the letters in their entirety. The letter 
of Baltimore City said in part: 

“The City’s appearance as observer throughout these 
proceedings was not expanded because of the very 
active participation of the Consolidated Gas Electric 
Light and Power Company of Baltimore and tbb 
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Public Service Commission of Maryland, which 
resulted in full presentation of the position which 
the City would have maintained. The Orders of the 
Commission basically recognize that position. We feel 
we have the right to rely upon the Commission to 
implement its Orders by proper rate schedules. 

“In this respect, we would like to state that the 
City of Baltimore and its consuming public have paid 
electric rates for many years predicated in part upon 
the charges for hydro-power contained in the basic 
contracts between the Pennsylvania Water and Power 
Company, Safe Harbor Water Power Corporation and 
the Consolidated Gas Electric Light and Power Com¬ 
pany of Baltimore. Now that the Commission has 
reduced these wholesale charges and given the major 
portion of this reduction to Consolidated Gas Electric 
Light and Power Company of Baltimore, through 
whom it will come to the consuming public of Balti¬ 
more, we are advised that the Pennsylvania Water 
and Power Company has sought or is seeking to repu¬ 
diate its basic agreements with the Consolidated Gas 
Electric Light and Power Company in an effort to 
avoid your regulation. In pursuance thereof, it now 
seeks your approval of rate schedules which will 
enable it to sell ever-increasing amounts of the power 
in Pennsylvania. We feel that this would be at the 
expense of the Baltimore public which, throughout 
the last eighteen years, has paid at the higher unreg¬ 
ulated rates and is now entitled to the service which i 
it has always received at the reduced rates which the , 
Commission has ordered. , 

“In conclusion, we would like to urge upon the \ 
Commission to pass an order which would 

1. Preserve the basic contractual arrange¬ 
ments; 

2. Depart from existing schedules and contracts 
only to the extent necesary to put into effect 
the just, reasonable and non-discriminatory 
charges which it is the Commission’s legal 
duty to enforce; and 
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i 

Preserve to the Baltimore consuming public 
through Consolidated Gas Electric Light and 
Power Company of Baltimore that portion 
of the rate reduction ordered to Consolidated 
on the 1946 basis.” 


The Maryland Commission in a longer letter (15 Jt. App. 


4756-4762) stated specifically the places where Pejnn 
Water’s proposed schedules departed from the Commis¬ 
sion’s Order of January 5, 1949 and also urged the Com¬ 
mission to prescribe proper schedules to cany out iits 
orders. We believe that in issuing these schedules, the 
Federal Power Commission was in no wise interfering 
with or impeding the progress of the appeal pending before 
this Court, but that it was acting clearly within its author¬ 
ity to prescribe rate schedules which a recalcitrant utility 
was in effect refusing to do. We respectfully request the 
Court to sustain these schedules. 


CONCLUSION ! 

The Maryland Commission, in conclusion, desires to 
reemphasize that the entire Maryland rate paying public 
served by Baltimore Company is defenseless against the 
repudiation by Penn Water of its interstate obligations, 
as manifested in these proceedings, unless the jurisdiction 
of the Federal Power Commission is sustained and its rate 
order upheld. This situation cannot confer power if Con¬ 
gress has not provided therefor, but it illustrates why Con¬ 
gress did extend wide powers to the Federal Power Com¬ 
mission in Part II of the Act, and why the Act clearly ex¬ 
tends to the regulation of all the wholesale sales of Penn 
Water as covered in the Commission’s orders here attacked. 

Under the provisions of Part II, Sections 205 and 206, 
and Part I, Section 20 of the Federal Power Act, the Coin- 
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mission had jurisdiction and authority to pass the orders 
here under review; said orders are fully supported by the 
record before the Commission and should be here affirmed. 

Respectfully submitted, 

Chaet.es D. Harris, 

General Counsel, 

Public Service Commission 
of Maryland. 
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No. 10,236 January Term, 1950 

Pennsylvania Water & Power Company, a Corporation, 
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Petitioners, 
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Pennsylvania Water & Power Company, a Corporation, 
and Susquehanna Transmission Company of Maryland, 
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Petitioners, 

v. \ 

Federal Power Commission, ! 

Respondent. 


REPLY BRIEF OF PETITIONERS PENNSYLVANIA 
WATER & POWER COMPANY AND SUSQUEHANNA 
TRANSMISSION COMPANY OF MARYLAND 

Preliminary Statement j 

Since the position of Respondents on many of the 
issues presented in these proceedings is stated in the 
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opinions of the Federal Power Commission (the Com¬ 
mission) herein, and has been presented in the briefs 
before the Commission, Petitioners, in their main brief, 
anticipated many of the arguments set forth in the briefs 
herein presented by Counsel for the Commission, Consoli¬ 
dated Gas Electric Light and Power Company of Balti¬ 
more (Baltimore Company) and the Public Service Com¬ 
mission of Maryland. Petitioners will attempt to avoid 
re-argument of points already covered and will endeavor 
to limit the scope of this reply brief to such matters as 
may be properly characterized as replying. 

Petitioners have already filed with this Court a motion 
to set aside the orders of the Commission sought to be 
reviewed in these proceedings on the ground that the 
decision of the United States Court of Appeals for the 
Fourth Circuit ( Pennsylvania Water dc Power Company v. 
Consolidated Gas Electric Light and Power Company of 
Baltimore, 184 F.2d 552), declaring illegal, invalid and 
unenforceable the contract between Pennsylvania Water 
& Power Company and Consolidated Gas Electric Light 
and Power Company of Baltimore, referred to as the 
Baltimore contract, destroys the basis for the Commis¬ 
sion’s rate orders. Argument on this motion in accord¬ 
ance with the order of this Court will be heard January 
23, 1951, one day before the argument on the merits to 
which this reply brief is addressed. 

On January 10, 1951 the United States Court of Ap¬ 
peals for the Fourth Circuit handed down its decision on 
Penn Water’s motion for interpretation of the mandate 
in Pennsylvania Water & Power Company v. Consoli¬ 
dated Gas Electric Light and Power Company of Balti¬ 
more, supra, directing the District Court to enter an order 
declaring void and of no effect the entire Baltimore con¬ 
tract, consisting of the original instrument dated as of 
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December 31, 1927 and the instruments modifying ^nd 
amending such original instrument, dated as of Jun^ 1, 
1931 and as of September 29, 1939. 1 In accordance vjith 
the decision of the United States Court of Appeals for 
the Fourth Circuit it is presumed that the District Court 
will shortly enter an order declaring the Baltimore cbn- 
tract, in its entirety, void and of no effect. 

ARGUMENT IN REPLY 

I 

Penn Water, a Licensee, is not subject to regula¬ 
tion under Part II of the Act 

Counsel for the Commission argue that the Commis¬ 
sion’s jurisdiction to regulate Penn Water’s rates, both 
as a licensee under Part I of the Federal Power Act (the 
Act) and as a public utility under Part II, is established 
(1) by the legislative history of both Parts and the drafts¬ 
manship of Part II, (2) by the assertion that the base 
which the Commission may use for rate making purposes 
is the same under both Parts and (3) by the assertion 
that no conflict exists in this proceeding between the tVo 
Parts since the States of Maryland and Pennsylvania 
have been unable to agree on regulation of Penn Water’s 
rates, and, even if such conflict did exist, it should be 
resolved, either by interpreting Section 20 of the Act as 
being inapplicable to interstate wholesale rates or by ijn- 

1 Actually the agreement dated as of December 31, 1927 was further supple¬ 
mented by agreement dated as of December 27, 1928. Pursuant to this supple¬ 
mental agreement, Baltimore Company purchased from Susquehanna Transmis¬ 
sion Company of Maryland the underground cable system between High land town 
Substation and Pratt Street Station. This was simply an executed transfer and 
there was no attack on its validity. 
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plying repeal of so much of Section 20 as confers author¬ 
ity upon the states to agree upon regulation of the inter¬ 
state rates of a licensee. We shall take up the arguments 
of Commission Counsel in that order. 

The history and draftsmanship of the Act 

In their main brief, Petitioners endeavored to show 
that the entire statutory scheme of the Federal Water 
Power Act of 1920 (now Part I of the Act) was to create 
a contract between the Government and licensees, which 
would specify in complete detail, and freeze for the license 
period, all the rights and obligations of the licensee vis- 
a-vis the Government, including regulation of the licen¬ 
see’s rates. Commission Counsel’s reply is, first, that 
the rate making standards under Part I are the same as 
those available to the Commission under Part II and, 
second, that since Penn Water’s license will be dated after 
the 1935 amendments to the Act, Penn Water is to be 
denied the rights which Congress intended to accord to 
licensees in 1920. 

We have demonstrated in our main brief that Section 
20 of the Act provides that, when the Federal Power 
Commission is authorized to regulate the interstate rates 
of licensees, it must apply a “net investment” rate base, 
as that term is defined in Section 3 (13) of the Act. We 
have also demonstrated that it was the intent of Congress 
to confer upon the states the power to regulate the inter¬ 
state rates of licensees and to permit regulation by the 
Federal Power Commission onlv in the event that the 
states failed to provide the necessary regulatory ma¬ 
chinery, or in the event that their duly constituted regu¬ 
latory authorities were unable to agree. This principle 
is clearly evident from the language of Section 20, is 
supported by the legislative history of Part I of the Act 
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and has been judicially recognized in the first Safe Harbor 
case ( Safe Harbor Water Power Cory. v. Federal Power 
Commission , 124 F.2d 800, cert, denied , 316 U. S. 668), 
where the Court said (p. 806): j 

“We conclude that it was the intent of Congress 
to regulate hydroelectric power by said Commis¬ 
sions, using the Federal Agency set up in Section 
20 only where the said Commissions did not or 
could not perform the functions expected of therr^.” 

The Court also held in the first Safe Harbor case thjat 
Congress had in Section 20 in effect authorized the staffes 
to regulate by compact the interstate rates of licensees. 
Since Part II of the Act was admittedly enacted only ito 
give the Federal Power Commission jurisdiction to regu¬ 
late interstate public utility rates which were beyond the 
power or control of the states, it is clear that Part II 
was not intended to apply to the interstate rates of 
licensees, which were already within the sphere of sta|te 
control by virtue of Section 20. 

Commission Counsel point to a single isolated state¬ 
ment in H.R. No. 1318 (Comm. Br. p. 24) as allegedly in¬ 
dicative of a Congressional intent that licensees were to be 
included in Part II of the Act. This single isolated state¬ 
ment is in direct conflict with the repeated utterances ^>f 
all the Act’s sponsors at the House and Senate hearings, 
cited in the footnotes at p. 51 of our main brief, to tjie 
effect that Part II of the Act was intended to extend 
only to those matters which were not subject to regula¬ 
tion by the states. The statement by Mr. Rayburn, ^>n 
which Commission Counsel rely, is thus plainly wrong. 

Likewise, Commission Counsel err in their reference 
(Comm. Br. p. 26) to Section 201 (e) of the Act. The defini¬ 
tion of a “public utility” set forth in that Section clearly 
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indicates that the term applies only to persons owning or 
operating facilities subject to the jurisdiction of the Com¬ 
mission under Part II. Since licensees are subject to 
the jurisdiction of the Commission under Part I, it is 
evident that they are not included within the term “public 
utility. ’ ’ 

As we argued in our main brief (pp. 42-45), both 
Part I and Part II of the Act are complete and inde¬ 
pendent regulatory statutes, one applying to licensees 
and the other applying to public utilities. As a part of 
the separate and independent regulatory scheme of Part 
I, licensees engaged in interstate operations are to be 
regulated, in accordance with Section 20, by agreement 
between the states concerned, and by the Federal Power 
Commission only in the event that the states are unable 
to agree or have not established the necessary regulatory 
authorities. We also showed in our brief (p. 50) that 
had Congress, in enacting Part II, intended to remove 
from the orbit of state control licensees engaged in inter¬ 
state operations, it would have necessarily expressly re¬ 
pealed Section 20. 

Commission Counsel argue (Comm. Br. p. 27) that 
Section 20 was retained in the 1935 revisions of the Act 
to preserve “the contractual basis for the rate and security 
regulation therein provided as to licensees who are not 
‘public utilities’.” Petitioners agree that it was neces¬ 
sary to preserve the contractual basis for rate regulation 
of licensees, but the type licensee which the Commission 
conceives of as not being a public utility is one engaged 
only in intrastate transactions. Regulation of such licen¬ 
sees under Part I of the Act is provided for in Section 
39. It is apparent, therefore, that in preserving the pro¬ 
visions of Section 20 dealing with licensees engaged in 
interstate operations ( i.e ., those which the Commission 
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regards as being also “public utilities”), Congress in¬ 
tended that the provisions for regulatory control of spcli 
licensees should continue to be vested exclusively in Partj X. 

Although Commission Counsel apparently concede tljat 
the contractual nature of the arrangement between licen¬ 
sees and the Government was not intended to be changed 
by the 1935 legislation, they nevertheless argue (p. 4b) 
that since Penn Water’s license has not yet been issued, 
Penn Water will take such license “subject to whatever 
effect Part II may now freely be determined to have by 
way of repeal or necessity for interpretation of Part 1^” 

The complete answer to the argument of Commission 
Counsel is that Part II has not, and was not intended {o 
have, any effect whatever upon Part I. Part II, as h$s 
been repeatedly said, was intended to provide only for 
the regulation of public utility operating companies en¬ 
gaged in interstate operations beyond the scope of sta^e 
control. All licensees, whether or not engaged in inter¬ 
state operations, are under Part I specifically made sub¬ 
ject, by contract, to state control. In consequence, the 
enactment of Part IT cannot be held to have had any 
effect upon the provisions of Part I. Penn Water, as 
a licensee under Part I, thus is not subject to regulation 
bv the Commission under Part IT. | 

In fact Part I was not amended in substance at all 
in 1935, and Commission Counsel are striving merely to 
read into the regulatory provisions of Part I, and to 
include in Penn Water’s license, an additional regulatory 
authority which Congress has not conferred upon th^ 
Commission. 

Commission Counsel apparently dispute the conten+ 
tion that licensees were intended by Congress to receive 
generous treatment as an impetus to the development of 
the national hydroelectric resources. They venture the 
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opinion that several of the Act’s sponsors, including Gif¬ 
ford Pinchot, would “turn over in their graves” (Comm. 
Br. p. 40) at such a suggestion. We do not intend to specu¬ 
late further on such sepulchral revolutions but refer the 
Court to the following statements by the late Governor 
Pinchot before the National Waterways Commission in 
1911: 


“I should like to be understood as asserting 
with a good deal of vigor that I believe investors 
who go into water power development should be 
given a much more generous return on their invest¬ 
ment than men who go into a less hazardous busi¬ 
ness, for the risks of a business of that kind are 
certainly very large. The public needs the develop¬ 
ment of water powers. 

“I can say, for instance, that it is wholly im¬ 
possible to expect general water power develop¬ 
ment under present conditions on a six per cent 
basis. The risks are too large. Ten per cent or fif¬ 
teen per cent would be more like what is required 
to induce capital to go into that field.” (Water 
Powder Engineering, Mead, 2nd Ed. p. 713). 

Further confirmation of the Congressional attitude 
towards licensees, which is presumed to continue by rea¬ 
son of the reenactment of the Water Power Act as Part I 
of the present Federal Power Act, may be found in the 
references to the Congressional debates set forth in the 
footnote below. 2 

2 Cong. Rec. Vol. 58, Pt. 2, 66th Cong., 1st Scss., Mr. Raker, p. 2020; Cong. 
Rec. Vol. 56, Pt. 9. 65th Cong., 2nd Sess., Mr. Gillett, pp. 9900-01, Mr. Snell, 
p. 9118, Mr. Sims, p. 9044; Hearings before the Committee on Water Power, 
House of Representatives, 65th Cong., 2nd Sess., Mr. Mondell, Mr. Parker, 
p. 651, Mr. Sims, p. 629. Secretary Lane. p. 453; Cong. Rec. Vol. 53, Pt. 3. 64th 
Cong., 1st Sess., Mr. Morris, p. 3059; Cong. Rec., Vol. 53, Pt. 1, 64th Cong.. 
1st Sess., Mr. Parker, p. 684; Hearings before the Committee on the Public 
Lands House of Representatives, 63rd Cong., 2nd Sess., on H.R. 14893, Mr. O. C. 
Merrill, pp. 416, 417, 477, Mr. G. O. Smith of the Dept, of the Interior, pp. 320, 
321, 347.” 
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The statutory rate base under Part II 

Ill our main brief, we have set forth fully our con¬ 
tention that Section 20 of the Act requires application of 
a “net investment rate base” as that term is defined in 
Section 3 (13). As the brief of Commission Counsel points 
out, our contention is in conflict with the determination 
of the Court of Appeals in the second Safe Harbor <base 
(Safe Harbor Water Power Corp. v. Federal Power (Com¬ 
mission, 179 F.2d 179, cert, denied, 339 U. S. 957). dom- 
mission Counsel neglect, however, to point out that the 
Court of Appeals in the second Safe Harbor case recog¬ 
nized that its conclusion was in conflict with the vilews 
expressed by this Court in Alabama Power Co. v. Federal 
Power Commission, 128 F.2d 280, 293, cert, denied, i317 
U. S. 652, and by the Court of Appeals for the 
Circuit in Niagara Falls Power Co. v. Federal 
Commission, 137 F.2d 787, cert, denied, 320 U. S. ^92. 
Furthermore, Commission Counsel are entirely unwar¬ 
ranted in asserting (Comm. Br. pp. 6, 24) that Petitioners 
have not attacked the conclusion of the Court of Appeals 
for the Third Circuit as to the statutory rate base requited 
by Section 20 ( cf. Pet. Br. pp. 55-58). 

Commission Counsel further argue that a net inv 

ment rate base is the same as the rate base permitted 

under Part II of the Act. 3 While recognizing that Section 

3 (13) specifically authorizes the deduction of depreciation 

reserve from original cost in arriving at net investment 

only if such depreciation reserve has been accumulated 

from “earnings” in excess of a fair return, they assunjie, 

1 ~ - - -- 

a Commission Counsel suggest that Petitioners have overlooked the finding in 
Opinion 173A (Pet. App. 383-84) which purports to indicate that the Comrfiis- 
sion has proj>erly determined that during each of the years of the license peijiod 
through 1946, Penn Water’s depreciation reserve was, in fact, accumulated put 
of earnings in excess of a fair return after defraying all operating expenses, 
including depreciation charges, as required by Section 3(13). As we pointed 
out in the main brief (pp. 69-71), the Commission’s purported finding was 
not in accordance with the statutory formula. In any event, however, the pejint 
iu issue here is that there is an alleged statutory conflict between the kind of rate 



Second 

Poiuer 
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without any citation of authority, that Congress in enact¬ 
ing Section 3 (13) had a different conception of the 
meaning of the term ‘‘earnings” from that which gener¬ 
ally prevails today. Commission Counsel state (Comm. 
Br. p. 33) that it w'as not unusual in 1920 “to determine 
profits without deduction for depreciation and to consider 
normal depreciation as coming out of ‘profits’ instead of 
constituting a cost of service to be charged to operating 
expense.” This argument merits little consideration. 
From the time of the decision of the United States Supreme 
Court in Knoxville v. Knoxville Water Co., 212 U. S. 1, 
13-14 (1909), it has been established that the acceptable 
treatment for depreciation in public utility rate making 
proceedings was to regard it as a deduction from gross 
revenues, as a cost of service. It is thus apparent that, 
long prior to 1920, the Supreme Court had clarified 
for the benefit of Congressional thinking the accepted 
treatment of depreciation expense in the determination 
of earnings. 

It should be noted also that in the Commission’s regu¬ 
lations, effective June 6, 1921, depreciation was defined 
to encompass all loss in service value and was specifically 
directed to be included in operating expenses as a charge 
against earnings (Reg. 16, Sec. 4). It was also included 
in operating expenses under the definition of earnings 
for amortization reserve purposes (Reg. 17). Inasmuch 
as these regulations were promulgated soon after the 

base required in proceedings under Part I of the Act (i.e., a rate base from 
which depreciation may he deducted only to the extent that it has been accumu¬ 
lated out of earnings in excess of a return), and the rate base which the Com¬ 
mission asserts it may apply in Part II proceedings ( i.c original cost less 
accrued depreciation). This conflict, if it exists, and Petitioners contend that 
it does not because the provisions of Part II do not relate to licensees, should be 
resolved by this Court even though it be argued that, as a factual matter, the 
Commission has correctly determined Penn Water’s rate base in these proceed¬ 
ings in accordance with the formula required by Part I. Commission Counsel 
make the same argument with resi>ect to the question of the ability of the states 
to agree, to which the same reply is appropriate. See infra. 
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Commission was formed, and under the aegis of Mr. 
0. C. Merrill, its first Executive Secretary, who was also 
the leading protagonist for the bill before Congressj, it 
is reasonably evident that the current conception of 
depreciation as an operating expense was accepted by 
Congress in 1920. j 

The Commission has determined that under Part II 
of the Act, in rate making proceedings, it may appljy a 
base consisting of original cost less depreciation. A 
“net investment base,” specified in Part I of the Jvct, 
differs from such a base in that Section 3 (13) specifi¬ 
cally states that depreciation is deductible only to the 

1 

extent that it has been accrued out of earnings in jex- 
cess of a fair return. 4 Licensees, both by contract ind 
by the terms of the Act, are entitled to rate regulation 
under Section 20 of the Act; and as Section 20 of the Act 
requires the application of a net investment base, the con¬ 
tractual rights of licensees are violated by the application 
of another kind of base, even though such base may be 
permissible in regulation of public utilities under Part II. 


The conflict between Parts I and II 

It is readily apparent that there is an irreconcilable 

conflict between Parts I and II of the Act, if it should be 

held that the rates of licensees engaged in interstate 

transactions may be regulated by the Commission under 

both Parts. If Section 20 of the Act should be adhered 
■ ■ ■ ■ ~ 

4 Commission Counsel contend (Comm. Br., p. 34, fn. 19) that under Peti¬ 
tioners’ construction of Section 3(13) a licensee could recover its capital invest¬ 
ment and earn a return on the full investment including the part already ire- 
covered through annual depreciation charges. Petitioners arc not now concerned 
with the ultimate disposition of the depreciation reserve in the event of recapture 
at the conclusion of the license period. This question is not in issue here. For 
the purposes of this brief it is sufficient to observe only that Section 3(13) very 
clearly states that during the license period depreciation reserve is to be deducted 
only “if and to the extent that [it has] been accumulated during the period I of 
the license from earnings in excess of a fair return.” 
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to and the states concerned were to agree on the regula¬ 
tion of a particular interstate licensee rate, there would 
be duality of regulation should the Federal Power Com¬ 
mission also have regulatory authority under Part II. 
Commission Counsel concede this conflict but argue 
that it is not present in this case since the two states, 
Maryland and Pennsylvania, allegedly have been unable to 
agree on the regulation of Penn Water’s rates. 

The existence of the conflict clearly illustrates the 
fallacy in Commission Counsel’s argument that a 
licensee is subject to regulation under both Parts I and 
IT. As long as the conflict exists in the language of the 
statute itself, that conflict should be judicially resolved, 
since construction of the Act applies to all licensees and 
should not depend on the facts in any single proceeding. 

The apparent conflict can be resolved only by holding 
that licensees are not subject to regulation under Part II, 
or by holding that Part II repealed, by implication or 
otherwise, the provisions of Section 20 in Part I with 
respect to the regulation of the rates of licensees engaged 
in interstate operations. Even if Commission Counsel 
were correct in their assertion that no conflict is shown 
in this case, because there has been a proper determina¬ 
tion that the states of Maryland and Pennsylvania have 
been unable to agree, the asserted conflict in the statutory 
language must be resolved in order to sustain the Com¬ 
mission in exercising, as it has done, its alleged Part II 
regulatory authority over Penn Water in these proceed¬ 
ings, whether or not it may have regulatory authority 
under Part I. 

The Commission’s finding, however, that the states of 
Maryland and Pennsylvania have been unable to agree as 
to the regulation of Penn Water’s rates is insupportable. 
As indicated on page 60 of our main brief, there is no 
evidence of inability of the states to agree. The Commis- 
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sion’s hearing order was issued on September 1, 1J944, 
one day after receiving a letter from the Maryland Com¬ 
mission requesting the Commission to investigate ifenn 
Water’s rates and charges but stating: “while the state 
commissions are ready to engage in cooperative regula¬ 
tion and the opinion of the Circuit Court [ i.e . in the first 
Safe Harbor case] indicates state jurisdiction, * * * 

we understand that the Federal Power Commissioil is 
prepared to pursue the matter to a conclusion in niuch 
less time than probably would be required by state acticjn.” 
The Pennsylvania Commission was, at the start anc) at 

I 

all times thereafter, willing to engage in cooperative 
regulation with the State of Maryland (Jt. App. 427-429, 
431-432). 

Clearly, therefore, the statutory condition to the exer¬ 
cise of the Commission’s regulatory authority, as spelled 
out in Section 20 of the Act, was non-existent at the time 
the hearings were instituted. Commission Counsel argue, 
however, that the opposing contentions of the two state 
commissions, during the course of the hearings, were indi¬ 
cative of an inability to agree by the time the Comnpis- 
sion’s rate order was issued. 5 This was not, and is not, 
true of the Pennsylvania Commission so that, at best, the 
Commission is relying upon a disinclination of the Mary¬ 
land Commission to engage in cooperative regulation Ex¬ 
pressed only after the Commission had assumed regu¬ 
latory powers. The prerequisite jurisdictional finding by 
the Commission of inabilitv of the state commissions 1 to 


agree on rates and charges cannot be predicated on sub- 

5 Commission Counsel state in their brief (p. 30) that Petitioners do not 
question that the evidence establishes the inability of the states concerned to 
agree after the initiation of the Commission’s proceeding. Petitioners do ques¬ 
tion that there is evidence to such effect. As indicated, the Pennsylvania Com¬ 
mission has stated at all times that it is ready to engage in cooperative effort and 
the statements of the Maryland Commission in its brief, indicating an unwilling¬ 
ness to engage in .such cooperative effort, is not evidence in the first place 4 n d, 
in the second place, is not evidence of inability to agree. Section 20 requires a 
finding that the states are unable to agree. No inability can be shown until an 
effort has been made. 
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sequent contentions of the state commissions in actual 
proceedings resulting from the Commission’s action. 

Furthermore, Commission Counsel’s interpretation of 
Section 20 is patently erroneous in that it would com¬ 
pletely emasculate the statutory scheme for cooperative 
action by the states. Obviously, in any instance where 
the Commission has exercised regulatory authority and 
required a reduction in the rates of a licensee, the repre¬ 
sentatives of the state receiving the benefit of the larger 
reduction will seek to uphold the Commission’s determina¬ 
tion and the other state will as vigorously oppose it. Thus, 
if such an interpretation were valid the Commission, by 
its action, could foment disagreement between the states 
and be assured, that its regulatory authority would be sus¬ 
tained in every instance. 

It is baldly apparent that the Commission here delib¬ 
erately set out to violate the statutory purpose of Section 
20 and then attempted to bring about a result that would 
sustain the jurisdiction that it so clearly initially lacked. 
Just one day after receiving an expression from the Mary¬ 
land Commission 1 '* indicating that it was prepared to en¬ 
gage in the cooperative negotiations with Pennsylvania 
required by the statute, the Commission issued its hearing 
order instituting these proceedings. It seems clear that 
had there been any sincere effort to determine whether 
there existed the necessary jurisdictional fact of inability 
of the two states to agree, the Commission would have re- 

0 The brief filed by the Maryland Commission contains the surprising asser¬ 
tion that its letter to the Federal Power Commission did not mean what it said, 
and further argues on the basis of alleged facts which are not included in the 
record that it did not intend, and never has intended, to engage in any coopera¬ 
tive regulation of Penn Water's rates with the Pennsylvania Commission. 
Clearly the Commission was bound by, and this Court will consider, only those 
matters which are of record, and in this connection the Court will interpret the 
Maryland Commission's letter in accordance with its plain written language 
rather than as the Maryland Commission wishes it to be read over six years 
later. 
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ferred tlie letter from the Maryland Commission to the 
representatives of Pennsylvania. Instead, it immediately 
instituted rate proceedings and then issued a rate order, so 
palpably discriminatory in favor of Maryland consumers 

i 

that it would obviously be embraced by the Maryland 
Commission. Having created strife between the trwo 
states, the Commission then found an inability to agijee. 
This procedure is hardly consistent with the Congressional 
intent that the rates of licensees should, wherever possible, 
remain in the hands of the states concerned. 

Finally, Commission Counsel argue (Comm. Br. jpp. 
35-39) that the inability of the states of Maryland and 
Pennsylvania to agree on the regulation of Penn Watet’s 
rates is not a necessary jurisdictional factor and there 
is therefore no conflict between Parts I and II of the ^ct 
which would exempt a licensee from regulation as a public 
utility. The argument is twofold and rests first upon ^n 
interpretation of Section 20 to exclude therefrom the 
necessity for agreement between the states as to the inter¬ 
state wholesale rates of licensees, and second, upon the 
theory that Section 20, insofar as it requires agreement 

i 

between the states as to the regulation of interstate 
wholesale rates for licensees, has been repealed by im¬ 
plication. The first argument was made and rejected in 
the first Safe Harbor case 124 F. 2d, 800, 806-8. T)ie 
second argument was made and rejected in the secofid 
Safe Harbor case 179 F. 2d 179, 182. 

The Court of Appeals for the Third Circuit in tjie 
second Safe Harbor case flatly held that Section 20 (of 
the Act had not been repealed by implication or by ahy 
other means. This holding is clearly unassailable, njot 
only because of the well established rule that repeals lj>y 
implication are regarded with extreme disfavor (United 
States v. Jackson, 302 U. S. 628, 631; United States lv. 




1G 


Borden Co., 308 U. S. 18S, 108; Safe Harbor Water Power 
Cory. v. Federal Power Commission, 179 F. 2d 179, 182), 
but also because of the often repeated assertion by the 
sponsors of the 1935 amendments to the Act that there 
was no intent whatsoever to take from the states any 
powers or authority they might theretofore have had. 
Obviously, depriving the states of the power to agree upon 
cooperative regulation of the interstate rates of licensees 
would be in conflict with the Congressional intent that the 
powers of the states should be preserved by Part II of the 
Act. Section 20, consequently, cannot be deemed to have 
been repealed by implication. 

The Court of Appeals for the Third Circuit in the first 
Safe Harbor case also held that Congress had in Section 
20 agreed that the states might by compact cooperate in 
regulating the interstate rates of licensees. Since that 
power had been conferred in 1920, Section 20 was in no 
way affected by the 1927 decision in Public Utility Com¬ 
mission v. Attleboro Steam & Electric Co., 273 U. S. S3. 
This conclusion is so ably documented in the opinion of 
the Court of Appeals for the Third Circuit as to require 
no further exposition here. See 124 F. 2d. 800, 806-08. 

In conclusion, we submit that the Commission has no 
jurisdiction to regulate Penn Water’s rates under Part I 
of the Act because there is no proper showing that the 
states of Maryland and Pennsylvania are unable to agree, 
and that the Commission has no jurisdiction to regulate 
the rates of any licensee under Part II of the Act. 
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The Commission lacks jurisdiction to regulate 
Penn Water's sales to the Pennsylvania customers. 

Commission Counsel in their brief (pp. 41-57) describe 
in somewhat elaborate detail their conception of the! so- 
called integrated operation of the Penn Water-Baltiipore 
Company system 7 and attempt to argue therefrom ihat 
Penn Water’s sales to the Pennsylvania customers, Penn¬ 
sylvania Power & Light Company (PP&L), Metropolitan 
Edison Company (ME) and Philadelphia Electric Com¬ 
pany (PE) were sales in “interstate commerce” and thus 
subject to regulation by the Commission under Part II of 
the Act. Inasmuch as we regard the argument of Conujnis- 
sion Counsel as being in large part beside the point, we 
shall not reply thereto or attempt to correct the misstate¬ 
ments therein purportedly describing Penn Water’s oper¬ 
ations. j 

The issue with respect to the electric services Penn 

Water renders to the Pennsylvania customers is a siniple 

one. Penn Water furnishes capacity, firm and interchange 

energy, special facilities and other electric services to 

these customers all wholly within the State of Penntevl- 

• * 

vania. In connection with its sales in Pennsylvania, P^nn 
Water supplemented its own supply with energy pur¬ 
chased in Pennsylvania and “backfeed,” that is, steam¬ 
generated energy from Baltimore Company transmitted 
north to the Holtwood and Safe Harbor plants. Baped 
on the Commission’s own figures, the amount of backfeed 
was approximately 17% of the total energy sold in 
Pennsylvania (Pet. App. 4378). Not all the backfeed, 
however, was used to supplement the firm energy sup- 


* Under the now defunct Baltimore contract. 



plied to the Pennsylvania customers since a substantial 
portion of such backfeed was received for economy inter¬ 
change with third parties, and an additional portion was 
received as part of Baltimore Company’s obligation to 
the Pennsylvania Railroad (the Railroad), which Peti¬ 
tioners had to transmit to Safe Harbor for conversion 
because Baltimore Company had no conversion facilities 
of its own. 

The only question is whether, because in connection 
with the supply of capacity, special facilities and other 
services in addition to energy, there was used a small 
amount of energy that had originated outside of Penn¬ 
sylvania (Pet. App. 1906-07), it may be said that all Penn 
Water’s sales of electric services to the Pennsylvania 
customers are sales at wholesale in interstate commerce 
and subject to the regulatory jurisdiction of the Commis¬ 
sion under Part II of the Act. We contend that these 
sales are in intrastate commerce and subject to regulation 
only by the Pennsylvania Public Utility Commission. 
Connecticut Light & Power Co. v. Federal Power Com¬ 
mission, 324 U. S. 515; Public Utility Commission v. 
Landon, 249 U. S. 236. 

In the first place, it should be understood that the only 

out-of-state service which on occasion found its wav to 

%• 

the Pennsylvania customers was steam-generated energy 
(as contrasted with capacity service 8 ) purchased from 
Baltimore Company (Jt. App. 646-48, 667-69). The brief 
of Commission Counsel at several places ( cf . pp. 44, 45, 
57) speaks of Penn Water’s lack of capacity for the utility 

s “Energy” is the quantity of kilowatt hours actually generated or sold, 
whereas by “capacity service” is meant the providing of generating facilities by 
the supplier to replace investment in equivalent generating facilities on the 
customer’s own system. Capacity is a separate service, separately valued and 
paid for. As a measure of the relative importance of energy and capacity 
service, it might be noted that the Commission allocated approximately 75% of 
Penn Water’s hydro costs to capacity service and only 25% to energy. 
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loads supplied without drawing on Baltimore Company’s 
out-of-state steam generators, which suggests that j the 
capacity (as well as the energy) furnished to the Penn¬ 
sylvania customers was from an out-of-state source. This 
is definitely not the fact (Jt. App. 2087-89, 2152-53). 

Actually Penn Water has ample capacity availably to 
meet the firm demands of the Pennsylvania customers, 
and the Commission found a deficiency only because of its 
misinterpretation of the contractual entitlements of Bal¬ 
timore Company under the invalid Baltimore contract 
and the Safe Harbor contract. Whatever interpretation, 
however, might be given to those contracts, it is an indis¬ 
putable physical fact that the capacity available to the 
Pennsylvania customers is at the Holtwood and 8Jafe 
Harbor plants and in no instance is supplied from an <|)ut- 
of-state source (Jt. App. 2412-13). 

Likewise, the brief of Commission Counsel places nfucli 
emphasis ( cf . pp. 45, 57) on the availability of Baltimore 
Company’s utility load to absorb Penn Water’s excjess 
generation and surplus energy during periods of h|igh 
river flow. Since Penn Water’s services to Baltimore 
Company are in nowise related to its sales to the Pennsyl¬ 
vania customers, the fact that Penn Water has an outjof- 
state market has no bearing on the question of whether 
or not the sales to the Pennsylvania customers are toj be 
deemed in interstate commerce. j 

To reiterate, the only services rendered to the Pennsyl¬ 
vania customers in connection with which there was an 
out-of-state source were those in which are included (he 
relatively small amount of supplemental of steam-gen¬ 
erated energy from Baltimore Company. The purchase 
of this backfeed was admittedly in interstate commerce. 
The interstate transaction, however, was completed wljen 
the energy was received by Penn Water. The subsequent 
sale was wholly within Pennsylvania, and thus intrastate. 
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Commission Counsel also discuss extensively the pur¬ 
pose and meaning of the commerce clause of the Con¬ 
stitution, particularly in relation to the necessity of pre¬ 
venting discriminatory action prompted by conflicting in¬ 
terests of the individual states. Assuming this exposi¬ 
tion to be correct, it is still difficult to relate it to the 
question at hand which involves the interests only of 
the State of Pennsylvania. 

It is readily apparent that a situation can exist such 
as that in Public Utility Commission v. Attleboro Steam 
Electric Company (supra), where regulation by the state 
of generation might discriminate against the state where 
the energy is purchased and consumed. Such state regu¬ 
lation is a direct burden on interstate commerce and is 
thus beyond the power of the state. That is the situation 
which could exist, barring appropriate regulation, between 
Baltimore Company as seller, and Penn Water as re¬ 
ceiver. For Baltimore Company could conceivably charge, 
with the approval of the Maryland Commission, so high 
a price for backfeed that the interests of the Pennsyl¬ 
vania consumers would be gravely affected. 

This burden on interstate commerce is prevented, how¬ 
ever, by Part II of the Federal Power Act, which applies 
to the interstate wholesale sales by Baltimore Company 
to Penn Water. In consequence, interstate rommeive has 
been protected by the time Penn Water has received the 
out-of-state energy from Baltimore Company, and the 
question of the rates which Penn Water thereafter charges 
in selling such energy to the Pennsylvania customers is 
a matter of concern only to the State of Pennsylvania 
and is subject to regulation by the Pennsylvania Com¬ 
mission. 

Of course, in this proceeding the Commission deliber¬ 
ately refused to make any investigation of or to set a 
rate for Baltimore Company’s services to Penn Water 
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(Jt. App. 2244-45, 2431, 2441-53, 4369, 4380; Pet. Ap^. 
403). That omission, however, is of no significance to the 
determination of its jurisdiction to regulate Penn Wateifs 
intrastate sales to the Pennsylvania customers. The Com¬ 
mission’s authority is conferred upon it to prevent bujr- 
dens upon interstate commerce. It has no authority in 
the field of intrastate action, which is where the sales to 
the Pennsylvania customers are demonstrably placed. 

Ill 

The end result of the Commission’s application 
of a 5Vi% rate of return to a base of depreciated 
cost is, in the case of Penn Water, confiscatory. 

In arguing that the 514% rate of return allowed to 
Penn Water produces a fair and reasonable end result, 
Commission Counsel state that this conclusion was based 
upon a “careful review of the extensive evidence of rec¬ 
ord” (Comm. Br. p. 12). Examination of the Commis¬ 
sion’s opinion, however, discloses that the Commission’^ 
conclusions are based upon no evidence of record at all 
and that although the Staff produced two witnesses wh(j> 
testified on the subject of rate of return, the Commisj 
sion in its opinion referred to the testimony of such wit] 

nesses onlv insofar as thov had introduced statistical mai 
* 

terial relating to the earnings-price ratios of certain se¬ 
curities. 

For example, the Commission stated in its opinion 
(Pet. App. 147) that Penn Water was “very little sub¬ 
ject to even the ordinary risks of an electric operating 
utility. ”* This, however, is a conclusion without any evi- 

0 As indicated in Petitioners’ brief in supjort of their motion to set aside the 
Commission’s orders, the Commission relied heavily upon the alleged security 
afforded by the invalid Baltimore contract in attempting to justify a 5*4% 
return. There is, of course, no such security in the absence of the contract. 


i 
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dentiary support and is, in fact, in direct conflict with 
Petitioners’ own testimony indicating the substantial risks 
to which their business is subject. Petitioners thus are not, 
as Commission Counsel’s brief urges, seeking to have 
this Court re-weigh the evidence, but are attacking the 
Commission’s findings on the ground that they are sup¬ 
ported by no evidence at all and are contrary to the only 
evidence of record. 

Commission Counsel’s brief also attacks Petitioners’ 
construction of Bluefield Water Works and Improvement 
Co. v. Public Service Commission, 262 U. S. 679 and South¬ 
western Bell Telephone Co. v. Public Service Commission, 
262 U. S. 276. The basis of the attack in both instances 
is obscure. 

Petitioners understand the Bluefield case to require 
that the return on investment should be equal to that 
necessary to attract capital in competition with other busi¬ 
ness enterprises similarly situated, and that the rate of 
return should be equal to that generally being made on 
investments in business undertakings attended by cor¬ 
responding risks and uncertainties. Commission Counsel 
concede (Comm. Br. p. 127) that the “required allow¬ 
ance for the common stock investor can be determined 
only by a study of the relationship of market prices to 
earnings, both of the utility whose rates are under re¬ 
view and other utilities engaged in the same type of busi¬ 
ness.” As illustrated in our main brief, pages 77-78, the 
Commission’s own reports indicate that in 1946 the aver¬ 
age return on investment in utility property was approxi- 
matelv 7%. It would seem clear that if Penn Water is 
to be allowed a rate of return of only 5 3 4% its ability 
to attract capital in competition with others in the industry 
will be substantially impaired. 
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Commission Counsel also apparently recognize that the 
Minefield case requires that Penn Water receive parity of 
treatment with other utilities, but they reject Petitioners’ 
comparison with the rate of return currently allowed! by 
the Maryland and Pennsylvania Commissions on a iqore 
favorable rate base because they say (Comm. Br. p. 1^7) 
“the return earned may be more or less than is required 
by the investors and such comparison offers no criteria 
as to what the investors are demanding.” 

The argument of Commission Counsel is not clear, but 

in any event it is completely answered by the opinion) in 

the Bluefield case (262 U. S. 679, 692) which states that 

returns shall be at least “equal to that generally being 

made at the same time and in the same general part of 

the countrv on investments in other business undertakings 

• . I 

which are attended by corresponding risks and uncertain¬ 
ties.” Manifestly public utility companies subject to jlie 
jurisdiction of the Commissions in Maryland and Penn¬ 
sylvania are operating in the same general part of t|he 
country as is Penn Water, and manifestly they are 
attended by at least corresponding, if not less, risks and 
uncertainties. It is apparent, therefore, that since sqcli 
Pennsylvania and Maryland utilities are allowed to eajrn 
6% on a rate base computed in recognition of the fair 
value or reproduction cost of the property, Penn Waler 
has not received equal treatment, as it is allowed to earn 
only 514 % on a rate base of depreciated original cost. 

In referring to the Southwestern Bell case, we asserted 
in our main brief (p. 85) that that decision advocated 
application of the so-called investment cost test in die¬ 
termining whether a rate of return was fair and reason¬ 
able. We pointed to the language of Mr. Justice Branded 
indicating that the cost of money to be considered in rale 
making proceedings should be that prevailing at the tinle 
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the capital necessary to construct, equip and operate the 
utility plant had been obtained. Without repeating the 
quotation set forth at pages S7-8S of the main brief, we 
refer to the single statement (262 IT. S. 276, 306): “To 
fix the return by the rate which happens to prevail at 
such future day, opens the door to great hardships.” 

The Commission in these proceedings has, in fact, fixed 
the return on historic construction costs by the rate which 
happened to prevail, in the Commission’s opinion, in 1946. 
That such practice is condemned by the Southwestern 
Bell case is, we submit, unassailable. i 

The brief of Commission Counsel onlv indirectlv 

• I 

challenges Petitioners’ construction of the Southwestern 

Bell case, and attempts to dismiss the investment cost| 
test with the assertion that (p. 126) “investors in 
common stocks as distinguished from investors in bonds i 
or preferred stock, have discounted the possibilities of 
fluctuation in the value of the dollar in the earnings-priee 
ratio thev demand.” ! 

Petitioners do not understand the significance of this j 
comment. Petitioners argued that a return, based upon 
the application of the current cost of money to the his¬ 
torical construction cost, produced a confiscatory endi 

result in the case of Penn Water, and that either the, 
investment cost test or the competitive cost test should 
have been applied. In support thereof they referred to 
the Bluefield and Southwestern Bell cases. The capitaliza¬ 
tion which the witness Foster assumed for the purpose 
of his studies and testimony included debt, preferred 
stock and common stock. Petitioners believe, in any event, 
that investors in any type of public utility security recog¬ 
nize that the fluctuating dollar affects the replacement 
or reproduction cost of the enterprise and are, therefore, 
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insistent that in computing a rate of return, consideration 
be given to the relationship between cost of money and 
cost of plant. 

At the end of the discussion of rate of returp, Com¬ 
mission Counsel’s brief (p. 133) sets forth a tabulation 
attempting to explain its assertion that the 514% rate of 
return provides for a return of 8.64% to Penn Water’s 
equity holders. The figures in the tabulation represent, 
of course, not the actual and complete capitalization of 
Penn Water but only a reduced portion of the actual capi¬ 
talization represented by the bonds, preferred ai)id com¬ 
mon stocks which the Commission has determined would 
equal the rate base it found appropriate. 

Although the Commission indicated in its opinion 

(Pet. App. 151) that Petitioners’ capitalization consisted 

of $20,313,000 bonds, $2,130,895 preferred stoj;k and 

$12,467,125 common stock and surplus, it is now apparent 

that it is onlv on the basis of an allocation of the actual 

* 

capitalization that the Commission in its opinion reached 
its conclusion that a 514% overall return on the rate base 
would allow 8.64% for common stock and surplus (Pet. 
App. 151). The tabulation on page 133 of the Ijrief of 
Commission Counsel is the first place where it lids been 
explicitly recognized that the Commission regards only 
approximately 71% of Petitioners’ invested capital to 
be applicable to the allowed rate base. 

Petitioners point out at this time that the Commission 
has not been consistent in considering that only 71% of 
the total capitalization is applicable to Penn Water’s 
regulated operations. For example, in computing jin come 
taxes to be included in the cost of service to customers, 
the Commission deducted the full amount of bojul in¬ 
terest and redemption premium paid, less credit for 
amortization, and the full amount of preferred stock 
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dividends (Jt. App. 4256-57). To be consistent it should 
have deducted only 71% of these amounts inasmuch as 
it takes the position that only 71% of the capitalization 
is devoted to public utility service. Had the Commission 
deducted only 71% of the bond interest and preferred 
stock dividends, income taxes chargeable against opera¬ 
tions and included in the cost of service would have been 
increased substantially, since the applicable deductions 
would have been reduced by 29%. The Commission’s 
inconsistency affects its cost allocation and is, again, detri¬ 
mental to Penn Water. 

In conclusion we repeat that a 5%% rate applied to 
a base of depreciated original cost is confiscatory in the 
case of Penn Water. 


IV 

The Commission’s operating expense adjustments 
were improper. 

The Commission has excluded from operating expenses 
in the test year 1946 over $300,000 of rate case expense 
actually incurred by Penn Water in that year. Commis¬ 
sion Counsel’s justification apparently is (Comm. Br. p. 
134) that the “particular 1946 expenses” are non-recur¬ 
ring. It is, of course, quite unarguable that the 1946 rate 
case expense is recurring; but it is equally apparent that 
fuel costs, supply costs, and any other expenses for 1946 
are non-recurring. It is undeniable that since 1946 Penn 
Water has continued to incur rate case expense and at this 
time it is impossible to determine when such expense will 
be discontinued and for how long a period. The only ques¬ 
tion is whether rate case expense is a proper operating 
charge. As indicated in our main brief (p. 128), the 
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Commission’s disallowance is at variance with the iprac- 
tice of every other regulatory body. 10 j 

Commission Counsel attempt to justify the Commis¬ 
sion’s action on the ground that the Commission has 
“prescribed rates and charges to Baltimore Company 
which allow the inclusion of reasonable rate ease expanses 
incurred by Penn Water subsequent to their effective 
date.” 11 This, of course, is a recognition that rate case 
expense is a normal operating charge; it in no way 
answers Petitioners’ challenge that, by disallowing rate 
case expense as an operating charge, the Commission’s allo¬ 
cation of Penn Water’s cost of service to all customers is 
erroneous and distorted. Kate case expense is a paTjt of 
Penn Water’s cost of service and therefore is to be bbrne 
by all its customers. 

The Commission also lias disallowed four other ex¬ 
pense items totalling $15,293. In its opinion (Pet. App. 
154) the Commission explained the disallowance on the 
ground that the items represented “miscellaneous cbsts 
which Penn Water has classified as non-operating and 
excluded from the power bills to Baltimore Company.” 
Reference to the record, however (Jt. App. 1961-62), indi¬ 
cates conclusively that although for various reasons sjuch 
items of general expense were excluded by agreenient 
between Penn Water and Baltimore Company from Penn 
Water’s bill to Baltimore Company, the agreement tvas 
premised upon other considerations and contained [the 

Sec, c.g., Potomac Edison Co., 7 P. U. R. (N. S.) 135; Conozoingo Power 
Co., 10 P. U. R. (N. S.) 353; Driscoll v. Edison Light Er Power Co.. 28 P. U. R. 
CX. S.) 65, 307 U. S. 104; Public Utility Commission v. Penn Harris Taxi 
Sendee Co., 40 P. U. R. (N. S.) 429; Public Utility Commission v. Peeples 
Nat. Gas Co., 43 P. U. R. (N. S.) 82. 

11 This, of course, assumes that Penn Water’s charges to Baltimore Com¬ 
pany will he in accordance with the form of rate schedule prescribed by the 
Commission which was premised upon the continuing effectiveness of the in¬ 
valid Baltimore contract. New rate schedules to be filed for services to Balti¬ 
more Company will he in the conventional form and will not provide | for 
pavment by Baltimore Company of Penn Water’s operating expenses. 
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express recognition by Baltimore Company that the items 
represented reasonable operating expenses, and Penn 
Water has always so classified them. 

In their brief Commission Counsel now take the posi¬ 
tion that the expense items in question were for various 
reasons unreasonable or non-recurring. The argument 
is improper since it is not premised upon any finding 
of the Commission, nor even upon any statement in its 
opinion (Pet. App. 152-56). All the expenses, more¬ 
over, are proper operating expenses and have been con¬ 
sistently reported by Penn Water as such. 

It seems self-evident that insurance is a proper cost 
of service, whether it be for use and occupancy, fire, theft, 
liability or any other purpose. Also it should be noted 
under the Commission’s cost allocation that Penn Water 
would not “saddle Baltimore Company with the insurance 
premiums” (Comm. Br. p. 135) since Baltimore Company 
would be required to pay only 40% of such costs. 

Nor is there any justification for excluding directors’ 
fees in the amount of $12,290 from operating expenses. 
The directors who manage a business are, of course, 
entitled to some compensation, and this compensation is 
an operating expense just as much as is the salary of any 
employee. Commission Counsel apparently recognize 
this in their statement (Comm. Br. 136) that reasonable 
and necessary directors’ fees are includible in the bill to 
Baltimore Company “under the Commission’s order 
reducing rates and the rate schedules prescribed there¬ 
for.” But as pointed out supra , fn. 11, now that the 
Baltimore contract has been declared invalid, Baltimore 
Company will no longer pay Penn Water’s operating 
expenses. 

Finally, it seems wholly arbitrary for the Commission 
to object to the salary of a single employee engaged in 
public relations work. The maintenance of cordial rcla- 
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tions with the public through advertising and the like jis a 
necessary part of Penn Water’s business, and the post 
thereof is properly a cost of service. It is so uniforimly 
recorded by all public utility companies. 

V 

The Commission’s cost of service allocations fire 
erroneous. 

Point V of the brief of Commission Counsel is devoted 
to an argument in support of the allocation of the cost 
of service made by the Commission and the adjustment 
of Penn Water’s revenues in connection therewith. Sec¬ 
tion A of the Point deals with the Commission’s alloca¬ 
tion of cost of service to Baltimore Company, and Section 
B deals with the Commission’s determination of ^he 
amount of capacity allegedly supplied by Baltimore Com¬ 
pany to Penn Water. 

In large part the arguments are premised upon the 
Commission’s interpretation of Penn Water’s contract wfth 
Baltimore Company, which has recently been declared to 
be invalid by the United States Court of Appeals for the 
Fourth Circuit, 12 and upon its interpretation of the thr^e- 
party contract between Penn Water, Baltimore Compapy 
and Safe Harbor. 12 * Petitioners’ views with respect to the 
proper interpretation of the invalid Baltimore contact 
and the Safe Harbor contract have been set forth in fpll 

12 The Court of Appeals in its decision interpreting its mandate describes 
the 1931 amendment to the Baltimore contract as having been illegal for 
twenty years. However, as the Commission relied upon its interpretation of 
the provisions of the contract in making its cost allocation and adjusting 
revenues, Petitioners’ reply is addressed to the assumptions and interpretations 
upon which the Commission relied, notwithstanding that the contract itself | is 
invalid. Petitioners have premised their motion to set aside the Commissioh’s 
orders upon the contention that the decision of the Court of Appeals for tfie 
Fourth Circuit declaring the Baltimore contract invalid destroys the whole ba^is 
upon which such orders were issued. 

12a This is the Safe Harbor contract, which was a companion to the Balti¬ 
more contract and which has provisions and effects similar to those condemned 
by the Court of Appeals for the Fourth Circuit. 


i 
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in the main brief and it will, therefore, be unnecessary to 
repeat them here. Our argument will be limited to reply¬ 
ing to new material set forth in Commission Counsel’s 
brief. 

The briefs filed by Baltimore Company and the Mary¬ 
land Commission also deal with the questions of the allo¬ 
cation of cost of service and the interpretation of the two 
contracts. In general both these intervenors take the same 
position as do Commission Counsel. Although these 
briefs contain a good many self-serving and wholly un¬ 
documented statements, it is not felt that either brief 
requires individual reply. 

The allocation of cost of service to 
Baltimore Company 

Commission Counsel’s brief (p. 138) sets forth a table 
which allegedly shows the cost of service to Baltimore 
Company on the basis of 1946 operations as determined 
by the Commission and “as contended for by Penn 
Water.” The tabulation is correct insofar as it purports 
to reflect the cost of service and credits thereto set forth 
in the Commission’s opinion. It is, however, certainly in¬ 
correct to describe the contrasting figures as being the 
contentions of Penn Water. Penn Water disagrees with 
the Commission’s findings, both as to costs of service and 
as to adjustment of revenues; but for the purpose of illus¬ 
trating the errors resulting from the Commission’s 
misinterpretation of the Baltimore contract and the Safe 
Harbor contract, Petitioners assumed arguendo in the 
brief (pp. 97-115) the correctness of the Commission’s 
determination of special facility, capacity and energy costs 
of service to Baltimore Company, and adjusted such costs 
by a proper credit for backfeed. Penn Water did not, 
however, and does not now, contend that the Commission’s 
findings as to the gross cost of service to Baltimore Com¬ 
pany were correct. 
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Safe Harbor’s obligations in 
Pennsylvania 

The brief of Commission Counsel concedes that Safe 
Harbor is a party to the contracts with PP&L, PE a|nd 
the Railroad. It also concedes that Penn Water aldne 
would be unable to meet the requirements of these Penn¬ 
sylvania customers out of its own production, plus one- 
third of Safe Harbor’s. In spite of the clear contractual 
obligation of Safe Harbor to these Pennsylvania customers 
and the undisputed fact that Safe Harbor’s capacity a|id 
energy, in excess of Penn Water’s alleged one-thipd 
entitlement, is furnished to them, the Commission terms 
Safe Harbor merely a “nominal” party to the contracts 
and regards the services rendered by Safe Harbor l^n 
Pennsylvania as being diversions by Penn Water out pi 
Baltimore Company’s alleged entitlement to two-thirds 
of the entire output of Safe Harbor. j 

In support of this position Commission Counsel refer 
to certain testimony and statements which they regard &s 
indicating a consistent interpretation by the parties to 
the Safe Harbor contract, that Safe Harbor was not }o 
be regarded as obligated to these Pennsylvania customer^. 
The plain answer to the contention is, of course, that the 
action of the parties is without significance in determining 
Safe Harbor’s legal obligations. It is an established legal 
principle that the interpretation of the parties to a con¬ 
tract is significant only if the contract is ambiguous.f 3 
None of the Safe Harbor contracts here involved ar^ 
ambiguous. I 

Safe Harbor’s legal obligation to these Pennsylvania 
customers is plain. As indicated in our main brief (pp. 

13 Walter Kiddc & Co. v. Walion-Viking Co., 153 F. 2d 988 (8th Cir.), cert, 
denied, 329 U. S. 715; Rosenbaum v. Schatia, 272 N. Y. 67, 71-72, 4 X, E. 2d 
937. i 
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99-103), with the consent of Penn Water and Baltimore 
Company, Safe Harbor applied for and obtained from 
the Public Service Commission of Pennsylvania an amend¬ 
ment to its certificate of convenience and necessity to 
include additional customers in Pennsylvania among its 
allowed customers. Thereafter Safe Harbor became a 
party to the contracts with the Pennsylvania customers, 
again with the approval of both Penn Water and Balti¬ 
more Company. 

Since Safe Harbor is legally obligated to render serv¬ 
ices to PP&L, PE and the Railroad, it should be apparent 
that this legal obligation takes precedence over the 
residual contractual entitlements to the Safe Harbor out¬ 
put of Penn Water and Baltimore Company. The Safe 
Harbor contract specifically provides for a division of 
the Safe Harbor residue after the performance by Safe 
Harbor of duties and obligations to serve imposed by 
charter or otherwise by law. Commission Counsel take 
the position that this contractual obligation, although 
consistent with Safe Harbor’s charter amendment accom¬ 
plished with Baltimore Company’s consent, is not one 
“imposed by law.” However, as the Pennsylvania cus¬ 
tomers could legally require performance of Safe Harbor’s 
obligation if it withheld its services, it seems evident that 
Safe Harbor’s obligations are “imposed by law.” 

Furthermore, if the contractual entitlements of Penn 
Water and Baltimore Company under the Safe Harbor 
contract were as inflexible as Commission Counsel suggest, 
the extension of the list of Safe Harbor’s allowed cus¬ 
tomers in 1932, and the joining of Safe Harbor in the 
contracts with the Pennsylvania customers, both with 
Baltimore Company’s consent, would have been either a 
violation of the Safe Harbor contract or an amendment 
thereof by mutual consent. Obviously it was not a viola- 
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lion of the Safe Harbor contract, inasmuch as the contract 
clearly contemplated that Safe Harbor might assume other 
contractual obligations, and to the extent that it did so 
the entitlements of Penn Water and Baltimore Company 
to the residual output would be decreased. In fact &afe 
Harbor did assume such other obligations, with the ^on- 
sent of Penn Water and Baltimore Company, and their 
entitlements are pro tanto decreased. j 

Commission Counsel’s brief (p. 147) suggests that 
the Safe Harbor contract “recognizes the distinction in 
providing that Safe Harbor must sell the total output of 
additional installations” to Penn Water and Baltiniore 
Company unless they consent to other contracts or unjess 


Safe Harbor is obligated to use its output for the per¬ 
formance of any duty or obligation imposed by charted or 
otherwise by law. Commission Counsel are referring, 
however, to Article 111 of the Safe Harbor contract relat¬ 
ing to the installation of additional equipment at the j re¬ 
quest and for the benefit of either Baltimore Company or 
Penn Water. The obligations which Safe Harbor assuiped 
to PP&L, PM and the Railroad (who are not in this pro- 

I 

ceeding to assert their legal rights), with the consent] of 
Penn Water and Baltimore Company, were assumed pur¬ 
suant to Article II of the contract. 

It is, of course, true that for many years, during m'pst 
of which all three companies were operating under common 
control and it thus made no difference, the independ¬ 
ence of Safe Harbor’s obligations to the Pennsylvania 
customers was largely ignored. Since under the payment 
provisions of the invalid Baltimore contract and the S^fe 
Harbor contract it was not necessary that there be direct 
dollar payments to Safe Harbor from the Pennsylvania 
customers, the services which Safe Harbor rendered 
to those customers were not reported as “sales.” It 
is likewise true that no issue was raised in the two Sa(fe 
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Harbor rate cases as to its services to the Pennsylvania 
customers. The fact remains, however, that Safe Harbor 
is legally obligated, with the consent of Penn Water and 
Baltimore Company, to serve the Pennsylvania customers. 
Irrespective of the manner in which Safe Harbor receives 
compensation for the rendering of such services, the obli¬ 
gation to serve is one imposed by law and, under the Safe 
Harbor contract, takes precedence over the residual en¬ 
titlements of Penn Water and Baltimore Company. 

The Commission’s computation of the 
credit to Baltimore Company 

We have previously illustrated in our main brief (pp. 
115-16) that even if it should be held that Penn Water 
did divert Safe Harbor output from Baltimore Com¬ 
pany’s alleged entitlement, the credit to Baltimore Com¬ 
pany should be computed as provided in Article VII of 
the Safe Harbor contract, which deals with the failure of 
Penn Water to transmit anv of the energy sold bv Safe 
Harbor to Baltimore Company. Commission Counsel 
allege didactically (Comm. Br. p. 150) that the failure to 

transmit referred to in Article VII “is obviouslv an 

%• 

involuntary one brought about by impairment of the 
operation of Penn Water’s transmission facilities.” 

Why this is obvious does not appear. Nor do the state¬ 
ments of Mr. Walls and Mr. Spaulding, quoted in the brief 
of Commission Counsel (pp. 150-51), where they were 
discussing the operation of Penn Water’s transmission 
facilities, do more than indicate that, in the opinion of the 
two witnesses, Article VII of the contract would apply in 
the event of impairment of Penn Water’s transmission 
facilities. Of course it would apply, but so would it apply 
to any other failure on the part of Penn Water to transmit 
all or any part of Safe Harbor’s output sold to Baltimore 
Company. 
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Commission Counsel refer to the so-called inequity 
which would follow from Petitioners’ construction of 
Article VII of the Safe Harbor contract, and suggest 
that it could lead to Baltimore Company’s being deprived 
of all Safe Harbor’s production. Obviously, the physical 
limitations of the present transmission facilities in Penn¬ 
sylvania would not permit any such occurrence, but mpre 
significant is the fact that Baltimore Company consented 
to Safe Harbor’s becoming obligated to the Pennsylvania 
customers, as it consented to Penn Water’s becoming a 
party to those contracts. The so-called inequity, there¬ 
fore, is, at least in this instance, self-imposed. j 

I 

The Commission’s determination of the unit 
costs of 4.7 mills per kwh and $12 per kw 

In the main brief Petitioners objected to the Commis¬ 
sion’s application of a 4.7 mill rate to backfeed received 
from Baltimore Company as being unsupported by any 
evidence. In the brief (p. 152), Commission Counsel n<pw 
rely on like determinations by Messrs. Davis afid 
Spaulding as to Baltimore Company’s average produc¬ 
tion costs. Although Mr. Spaulding properly used the 
4.7 mill rate in connection wfith the daily net amount taf 
backfeed, this average rate being called for by the pro¬ 
visions of Article 6 of the 1927 contract (see infra, p. 36), 
such use is no endorsement of the application of this 
average rate to gross backfeed by Mr. Davis. j 

The cost to Baltimore Company of additional steain 
generation to provide backfeed is, however, an incremental 
cost of generation at the particular time the generation 
takes place, and it is less than the average cost of genera¬ 
tion for two reasons: (1) the average cost contains certain 
fixed elements that are not properly included in the incre¬ 
mental cost, and (2) most of the backfeed is supplied in 
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off-peak periods when the incremental cost of fuel in effi¬ 
cient units is less than the average cost for all energy 
generated ( cf . Jt. App. 421). Even assuming, therefore, 
the correctness of the Commission’s finding as to 
Baltimore Company’s average cost for steam-generated 
energy, it must be concluded that some lower rate is prop¬ 
erly applicable to the gross backfeed. 

As to Petitioners’ objection that the assumed rate of 
$12 per kw' was without evidentiary support, Commission 
Counsel merely argue that the witness Davis regarded 
the $12 figure as being “very conservative” (Comm. Br. 
p. 152). Commission Counsel fail to meet Petitioners’ 
point that the assumed rate is unrelated to Baltimore 
Company’s actual cost and the capacity credit, therefore, 
is unsupported by the evidence. 

The Commission’s computation of the 
credit for backfeed 

The Commission, using the 4.7 mill rate, has credited 
Baltimore Company and charged the customer in Penn¬ 
sylvania for all the hourly determined backfeed supplied 
by Baltimore Company and allegedly used for firm supply 
in Pennsylvania. This ignores Article 6 of the original 
agreement between Penn Water and Baltimore Company, 
dated December 31, 1927, 14 which provides that Penn 
Water shall be billed for the daily net amount of backfeed 
at actual cost plus 10%. 

Commission Counsel take the position that Article 6 
of the 1927 contract is inconsistent with the provisions 
of the 1931 contract and that Article 6 must, therefore, 

14 The 1927 agreement falls with the Baltimore contract in accordance with 
the decision of the U. S. Court of Appeals for the Fourth Circuit. The Com¬ 
mission and its Counsel, however, assumed it to l>e effective and enforceable 
for cost allocation purposes, and the argument here presented is only for the 
purpose of reply to the conclusions of the Commission and the contentions of 
its Counsel on the basis of the assumptions they made. 
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be regarded as no longer effective. It seems difficult to 
justify this conclusion inasmuch as there are no provisions 
whatever in the 1931 contract relating to payment for 
backfeed. In addition, there is undisputed testimony in 
the record indicating that Article 6 was regarded as being 
in effect by both Penn Water and Baltimore Company 
after June 1, 1931, when the amended contract was signed, 
and that billings had been rendered pursuant thereto (jjt. 
App. 540-43, 1940-44, 2095-96, 2161-65, 4164-66). All of 
which would certainly indicate that, at the time the 1931 
amendment was executed, the parties regarded Articlh 6 
of the 1927 contract as surviving. ! 

The witness Thomas, upon whom Commission Counsel 
rely in branding Article 6 a “dead letter,” merely 

I 

stated (Jt. App. 2399) that he believed that no billing 
had been carried out under Article 6 since 1932. He did 
not deny that billing had been carried out under that 
Article in and prior to 1932. 

In addition, in July 1932 Thomas, as a member of 
the Operating Committee set up under Article VIII of the 
invalid Baltimore Contract, signed a memorandum (dt. 
App. 3818) on the subject “Kwh Accounting After Jiffy 
1, 1932” which contained the following statement: “N[et 
daily backfeed by Baltimore Company to Holtwood Com¬ 
pany, which is to be billed at cost, plus 10%, will be basied 
on the in and out readings at Highlandtown, Pratt Street, 
Westport, Riverside and Perryville combined.” This was 
a direction for carrying out the formula of Article 6. | 

In November 1933 Thomas wrote to counsel for Pehn 
Water (Jt. App. 2414-15): “Backfeed steam is purchased 
by Holtwood Company from Baltimore Company und^r 
the following Article 6 of the power agreement of Decerji- 
ber 31, 1927 between Baltimore and Holtwood Companies 
* * # .” After quoting Article 6 in full, the letter con¬ 

tinues “This article still is in full force and effect bfe- 
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cause the Supplemental Agreement of June 1, 1931 did 
not modify this provision and specifically reaffirmed all 
provisions of the 1927 agreement not inconsistent with the 
1931 Supplement.” 

Likewise, the Commission’s witness Davis recognized 
the continuing effectiveness of Article 6 of the 1927 agree¬ 
ment and on cross-examination stated (Jt. App. 1523): 
“Q. And do I understand your testimony to be that you 
are of the opinion that that article is still in effect? A. 
That is my opinion.” 

Finally, the Commission itself seems to have recog¬ 
nized the effectiveness of Article 6 in its opinion, where 
it states (Pet. App. 45): “Under a contract with Balti¬ 
more Company dated December 31, 1927, as supplemented, 

* * * Penn Water is entitled to obtain from Baltimore 
Company steam generated energy in excess of the latter’s 

* * * own requirements up to the limit of its available 
generating capacity.” 

The italics are a direct quotation from Article 6 of 
the 1927 agreement. 

Commission Counsel ignore all this evidence in¬ 
dicating that Article 6 of the 1927 contract was not, in 
fact, inconsistent with, nor superseded by, anything con¬ 
tained in the 1931 Baltimore contract. Commission 
Counsel argue, however, (1) that billing under Article 6 
might interfere with the so-called coordinated and inte¬ 
grated operations for purposes of maximum economy, and 
(2) that with the advent of Safe Harbor, Article 6 be¬ 
came inappropriate. 

The best exposition of the billing arrangements relat¬ 
ing to backfeed is contained in the testimony of Mr. 
Spaulding (Jt. App. 542-43): 

“There then was a span of years, particularly 
after the Safe Harbor plant of the Safe Harbor 
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Water Power Corporation was fully available, when 
there was no ‘daily net backfeed’. Again in the 
late 30’s with the increasing requirements of the 
Pennsylvania customers of Penn Water and Safe 
Harbor requiring more and more of the output 
of the Safe Harbor and Holtwood developments 
there was necessarilv less energv available to 
Baltimore Company. As a corollary during Ex¬ 
treme low flow periods, and particularly on Sun¬ 
days, there was a daily net backfeed from Baltimore 
Company to Penn Water to supplement the services 
provided by Penn Water and Safe Harbor to th^ir 
Pennsvlvania customers. 

“The operating committee set up under pro¬ 
visions of Item ‘H’, of which I am the member f|or 
Penn Water and Safe Harbor, considered the ques¬ 
tion of accounting for ‘daily net backfeed’, and, with 
the advice of counsel concluded that inasmuch ^s 
the accounting for such backfeed did not affect tjie 
operating incomes of either Baltimore Company bn 
the one hand or Penn AVater on the other, as I 
recall it because no other party was involved or in¬ 
terested—and this is from memory—it was con¬ 
cluded that we need not account for that energy f<j>r 
billing purposes, and I think A accounting of siufli 
backfeed on the bills of the companies has been 
carried on at least in the last five or six years, 
and I do not believe there has been any since the 
early 30s. But there has still been full recog¬ 
nition that Article 6 in the 1927 contract was ap¬ 
plicable.” | 

It has been indicated throughout the record in the^e 

i 

proceedings, and the Commission has repeatedly recog¬ 
nized, that under the invalid Baltimore contract and the 
Safe Harbor contract, billing and paying arrangements 
are entirely independent of physical operations and serv¬ 
ices. Operations would not have been changed had Pemji 
Water paid Baltimore Company for backfeed and tlieh 
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included such payments in the formula that determines 
what Baltimore Company would pay Penn Water. It is, 
therefore, evident that the manner of billing for backfeed 
in no way would interfere with “coordinated and inte¬ 
grated operations for purposes of maximum economy.” 

As to the appropriateness of Article 6 after the advent 
of Safe Harbor, a complete answer seems to be contained 
in the memorandum of the Operating Committee referred 
to above. As indicated, the memorandum provides for net¬ 
ting deliveries on the various lines between the hydro 
plants and Baltimore Company, i.e., for netting “daily 
flows from Safe Harbor to Baltimore Company * * * 
against Baltimore Company’s supplies of energy to Penn 
Water # * * ” in direct contradiction of the argument ad¬ 
vanced in Commission Counsel’s brief (pp. 154-55). 

It is thus apparent that even after the advent of Safe 
Harbor, the parties to the agreement did not regard the 
provisions of Article 6 of the 1927 contract as being in¬ 
appropriate and, in fact, agreed upon a manner of 
accounting and billing for backfeed in accordance with 
Article 6. 

The revenues from interchange energy 

The Commission’s handling of revenues received by 
Penn Water from the interchange of energy with the Penn¬ 
sylvania customers has been to regard them as revenues 
received from Baltimore Company. Although conceding 
that Baltimore Company, under the invalid Baltimore 
contract, was entitled onlv to the residue of Penn Water’s 
output after other contractual obligations had been met, 
and although Penn Water’s contracts with its Pennsyl¬ 
vania customers, entered into with Baltimore Company’s 
consent, specifically provide for the interchange of energy, 
the Commission determined that Baltimore Company was 
entitled to the residue of Penn Water’s production after 
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only its firm energy commitments to others had been inet, 
and that Penn Water’s interchange energy transactions 
in Pennsylvania were to be treated as made for Balti¬ 
more Comxjany’s account. 

As this subject has been fully treated in our main Ijrief 
(pp. 113-15) it is necessary only to repeat that the inter¬ 
change transactions with the Pennsylvania customers are 
made pursuant to contracts with the Pennsylvania cus¬ 
tomers, which contracts had the approval of Baltimore 
Company under the now defunct Baltimore contract. The 
revenues from such interchange transactions are tjhus 
clearly those received from the Pennsylvania customers 
and not from Baltimore Company. 

In briefing this point Commission Counsel (Comm. Br., 
pp. 155-58) state from time to time that the Commission 
“found” that the energy supplied in interchange by Penn 
Water was part of the energy purchased by Baltiniore 
Company. Actually the Commission made no such finding 
at all, and its Finding 15 (Pet. App. 182) states that 
Penn Water alone sells energy to each of the Pennsylvania 
customers in interchange. 

Commission Counsel argue (Comm. Br., p. 155) that 
the Commission’s adjustment of Penn Water’s revenues 
to show the interchange revenues as coming from Balti¬ 
more Company does not affect the correctness of its allo¬ 
cation of cost of service, because the same result could 
have been accomplished by deducting interchange revenues 
from the cost of service allocated to Baltimore Compahy. 
The allocation is erroneous, irrespective of this suggested 
alternative accounting treatment, because the net inter¬ 
change revenues, less appropriate costs, should be a credit 
to the cost of service to all customers, not to Baltimore 
Company alone. In addition, inasmuch as the Commis¬ 
sion found the total cost of service to Baltimore Company 
to be only $652,993, and the interchange revenues in 1046 
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amounted to $1,127,699, it is obvious that the treatment 
now suggested would have resulted in a minus figure for 
Penn Water’s alleged net cost of service to Baltimore 
Company. 

Again the brief of Commission Counsel is in error 
(p. 158) where it refers to the interchange sales as being 
from energy to which Baltimore Company is entitled and 
for which it pays. Baltimore Company has never paid for 
the interchange energy, and under the rate schedule pre¬ 
scribed by the Commission it would not in the future pay 
for such energy. 

Finally, Commission Counsel again point to certain 
statements in the testimony of Penn Water officers regard¬ 
ing interchange energy. In none of such statements, how¬ 
ever, does it appear that any officer of Penn Water or of 
Baltimore Company ever considered the sale of inter¬ 
change energy to be made by Baltimore Company or for 
its account. The terms of the contracts are controlling, 
not the statements of witnesses, and it is perfectly clear 
that the terms of Penn Water’s contracts with the Penn¬ 
sylvania customers provide for interchange of energy. 
The net revenues from such interchange are, therefore, 
under those contracts, revenues received from the Penn¬ 
sylvania customers and not from Baltimore Company. 

Penn Water retains its preferred position 
as respects capacity services to Baltimore 
Company 

The Commission prorated the alleged total dependable 
capacity from the Penn Water and Safe Harbor plants 
on the basis of a computed week’s generation under mini¬ 
mum flow conditions and in so doing ignored Article 9 
of the 1927 contract, which accords to Penn Water a pre¬ 
ferred position as respects capacity. As indicated in our 
main brief (p. 120), Article 9 of the 1927 contract (Jt. 
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App. 4587) stated that “During low flow Power’s [Penn 
Water’s] hydro plant shall operate on the peak portion of 
Electric’s [Baltimore Company’s] load and shall take care 
of fluctuations of load, and of reserve capacity withiii the 
limits of available capacity * * # .” 

If recognition had been given to Penn Water’s pre¬ 
ferred position with respect to capacity under Article 9, 
all the capacity at Holtwood would have been regarded as 
dependable and should have been 100,000 kw (Jt. App. 
1753-54, 4720-22) rather than the 91,740 kw* wdiich the 
Commission found. Allocation of this additional 8,000 kw 
to the Holtwood plant w*ould reduce dependable capacity 
found by the Commission to be available at Safe Harbor 
(Pet. App. 168) and consequently, although Penn Watler’s 
so-called one-third entitlement would have been reduced bv 
almost 3,000 kw, the total Penn Water dependable capacity 
available to meet the demands of the Pennsylvania Cus¬ 
tomers w*ould be increased by approximately 5,000 kw, [and 
the so-called balance to be supplied by Baltimore Company 
would be decreased by the same amount, resulting in a 
reduction of the credit accorded Baltimore Company' at 
$12 per lew, in a total of approximately $60,000. 

Commission Counsel do not argue that Article 9 does 
not accord such preferred position to Penn Water, in wliich 
event the full capacity at Holtwrood, rather than a pro¬ 
rated amount, v T ould have to be regarded as dependable: 
but they argue that Article 9 of the 1927 contract is no 
longer effective. 

As previously indicated the 1927 contract, insofar as 
its provisions were not inconsistent with those of the 1^31 
amendment, remained alive and was incorporated in the 
1931 amendment. Commission Counsel point to no pro¬ 
vision in the 1931 amendment—and indeed there is none— 
which is inconsistent with this part of Article 9 of tjhe 
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1927 contract. 15 They argue, however (Comm. Br. p. 
161), that adherence to Article 9 would be “inconsistent 
with the coordinated operation of the Safe Harbor and 
the Penn Water hydro plants for maximum utilization of 
the river flows and maximum economy.” They suggest, 
furthermore, that this conclusion is recognized by Penn 
Water officers and is admitted in the evidence. 

Petitioners do not dispute that, as a matter of actual 
operation, no recognition has been accorded to Penn 
Water’s prior claim to have its own plant loaded and 
capacity service recognized before Safe Harbor’s in ren¬ 
dering services to the Baltimore market. They do, how¬ 
ever, argue that, as a contractual matter, Penn Water’s 
preferred position in rendering capacity services was not 
taken from it by any express provision in the 1931 con¬ 
tract and, therefore, that it remained as a valid 10 and 
valuable contract right, which Penn Water was free to 
assert when, as here, it affected Penn Water’s revenues. 

As previously explained, because of the unusual billing 
arrangements between the three companies, and because 
for a long period of time all three companies were under 
common control, the division of revenues and the con¬ 
tractual rights upon which receipt of such revenues were 
based were of little significance since it made no dif¬ 
ference financiallv to Penn Water whether or not it in- 

•* 

sisted upon the preferred position accorded by Article 9 of 
the 1927 contract with respect to capacity services to Balti¬ 
more Company. There was no question raised as to the 

15 Again, as previously noted, the 1927 contract is included in the decision of 
tlie U. S. Court of Appeals for the Fourth Circuit declaring the entire Baltimore 
contract invalid. The Commission, however, assumed the validity of both agree¬ 
ments in making its cost allocation, and the argument presented is related only 
to the errors in the Commission’s allocations of costs of service on the premises 
and assumptions upon which they were made. 

16 Sec footnote 15. 
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continuing existence of that contractual right, and Penn 
Water consented to a method of operation that woul^ pro¬ 
duce the simplest operation for the three companies. ^Vhen, 
however, the Commission raised the issue as to I Penn 
Water’s contractual rights by denying its preferredj posi¬ 
tion to furnish capacity service, Penn Water, quite prop¬ 
erly, asserted that that preferred position conferred! upon 
it in the 1927 agreement, of which it could not be deprived 
without its consent and of which it was not deprived by 
any provision of the 1931 agreement, remained in full force 
and effect and must be given effect in determining j Penn 
Water’s available dependable capacity for cost allocation 
purposes, so long as it be assumed, as the Commission 
does, that the 1927 agreement was valid and enforceable. 

The Commission’s determination of capacity sup¬ 
plied at the Highlandtown Substation is improper 

Petitioners’ reply on this point must be in detail and 
at some length because: (1) the cost allocation prepared 
by the Staff’s witness Davis, in so far as it related to 
capacity supply at Highlandtown Substation, in no way 
resembles the position now taken by the Commission in 
its Opinion 173; (2) the opinion of the Commission ad¬ 
mitted a serious error in the determination of the capacity 
supply to Baltimore Company at Highlandtown Substation 
as made by the witness Davis; (3) but the opinion also 
rejected the best evidence and on the basis of no evidence 
and without explanation arbitrarily computed the capacity 
supplied at Highlandtown Substation; and (4) nowj for 
the first time in their brief, Commission Counsel attempt 

i 

to support the position taken in the opinion. 

Petitioners seek, therefore, to make clear to this Cpurt 
the arbitrary basis of computation used by the Comlnis- 
sion in determining capacity supplied to Baltimore C|om- 
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pany at Highlandtown Substation, and to show that all 
the substantial evidence indicates a materially larger 
capacity supply than that determined by the Commission. 
In doing so, Petitioners are not seeking, as Commission 
Counsel have improperly urged in other instances, to have 
this Court re-weigh the evidence; but they are attacking 
the Commission’s conclusions on the ground that on this 
point they are supported by no evidence at all and are 
contrary to all the substantial evidence presented by their 
own and Petitioners’ witnesses. 

Before proceeding with the demonstration of this situ¬ 
ation which clearly calls for correction by this Court, it 
appears desirable that there be very briefly reviewed 
certain fundamental facts regarding the determination and 
allocation of “dependable capacity.” 

Dependable capacity of the hydro plants is an amount 
of electric generating capacity, in this case somewhat less 
than the full physical capability of the plants, which can 
be “depended” upon to an extent that it can be con¬ 
sidered to replace an equivalent amount of steam-electric 
generating capacity on the systems of all the customer 
companies. While Petitioners did not agree with the 
determination of total dependable hydro capacity made 
bv the Commission, tliev have not attacked this determina- 
tion on appeal, and, for purposes of this argument only, 
adopt the amount and method of determination used by 
the witness Davis and accepted by the Commission. 

The principal reason for dependable capacity’s being 
less than the full physical capability of the plants is the 
unavailability at times of sufficient water, either from 
river flow or reservoir storage, to operate the full ca¬ 
pacity to supply the connected electric loads. As indi¬ 
cated by the Commission’s opinion (Pet. App. 165-166), 
Davis determined the hydro energy available at Holtwood 
and Safe Harbor under conditions of minimum river flow 
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for any week in December and then fitted this energy in 
the load curve for the peak load week of 1946 (Deceinber 
15 to 22). That is, he planned a theoretically possible 
hydro operation for that week to keep at a minimun| the 
required steam generation. With this operation he found 
that the hydro capacity could carry the very top, or |peak 
load of 167,000 kw. To this basic hydro capacity figure 
he added 83,000 kw representing, in his judgment^ an 
adequate allowance for possible use of additional wtater 
from storage or from the normally higher available i]iver 
flows and for other more or less intangible values of| the 
hydro generating capacity. His total dependable capacity 
of 250,000 kw, however, is basically related to the opera¬ 
tion of the hydro plants during the peak load week and 
to the capacity supplied by hydro on the peak hour. 

The next step taken by the witness Davis and the Com¬ 
mission (Pet. App. 168, 169) was the allocation of the 
total 250,000 kw between the Holtwood and Safe Harbor 
plants. In the preceding sections Petitioners have objected 
to this allocation or proration which assigned to Holtwood 
a capacity of only 91,740 kw rather than the 100,000 kw 
to which Holtwood is entitled by its preferred positioh in 
the supply of capacity to Baltimore Company. However, 
in connection with the determination of the capacity sup¬ 
ply at Highlandtown, and without prejudice to the preced¬ 
ing argument, Petitioners use the 91,740 kw as the 
dependable capacity of the Holtwood hydro plant. 

This 91,740 kw was further reduced by a prorated 
amount of station use and transmission losses so that the 
remaining dependable and deliverable Holtwood hydro 
capacity was only 84,480 kw. This amount is apprbxi- 
mately 81% of the rated effective capacity of the pla)nt. 

A corresponding determination was made of deliver¬ 
able and dependable Safe Harbor hydro capacity, and one- 
third of the amount was considered to be available to Penn 
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Water as its alleged “entitlement” under the Safe Harbor 
contract. Penn Water’s capacity resources were considered 
by the Commission and Davis to be the sum of this one- 
third “entitlement” from Safe Harbor, plus the deliver¬ 
able and dependable Holtwood hydro capacity and the 
steam capacity at Holtwood after adjustment for prorated 
losses (Pet. App. 170, 171). 

It is in the next step that the Commission found it 
necessary to make a major revision of Davis’ capacity 
accounting. Davis deducted from the alleged total of 
Penn Water’s resources the coincident demands of the 
customers in Pennsylvania at the time of the peak load 
hour, which was referred to previously in connection with 
the dependable hydro capacity determination. The bal¬ 
ance, whicli Davis considered to be the Penn Water 
capacity available to Baltimore, was found by him to be 
a negative amount of 3,200 kw. The Commission admitted 
that this computation fails to recognize the indisputable 
physical fact that a considerable amount of 25-cycle capac¬ 
ity is actually delivered to Baltimore Company at High- 
landtown Substation, and that correction of Davis’ com¬ 
putation is called for (Pet. App. 170, 171). 

The reason for the deliveries to Higlilandtown Sub¬ 
station by Penn Water, even though, on the Commission 
basis, this apparently leaves Penn Water short of capacity 
required for service in Pennsylvania, is a result of the 
following situation. In 1946, Penn Water’s Holtwood 
hydro plant consisted of 8 units operating at 25 cycles, 
having a total capacity of about 80,000 kw, and 2 units 
operating at 60 cycles, having a total capacity of about 
24,000 kw (Jt. App. 4109). Although the total plant 
capacity, both 25 and 60 cycles, was 104,000 kw, the 
dependable and deliverable capacity, as determined by 
the Commission and previously noted, was but 84,480 kw. 
The hydro plant at Holtwood also contains two frequency 
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changers, these being machines which can convert 60-cycle 
energy to 25 cycles, or vice versa. j 

Penn Water’s possible disposition of services from its 
predominantly 25-cycle facilities comprised only th^ fol- 
lowing: (1) a relatively minor 25-cycle supply to itjs cus¬ 
tomer, PP&L, (2) supply of very minor station use^ and 
losses, (3) conversion to 60 cycles in amounts up to 14,000 
kw, and (4) supply to Baltimore Company after deduc¬ 
tion of transmission losses associated with that siipply. 
No one questions that the last of the above uses of 25}cycle 
capacity is the major one available to Penn Water.; 

The evidence presented both by Commission’s! and 
Penn Water’s witnesses demonstrated, as will be de¬ 
veloped below, that the capacity supplied by Penn Viator 
to Highlandtown Substation under dependable capacity 
conditions was in excess of 50,000 kw. The Commission, 
however, ignored such evidence and, in an obyious 
attempt to minimize the capacity service supplied by fenn 
Water to Baltimore, made its own computation as follows 
(Pet. App. 171, fn. 126): l 

“Dependable 25 and 60 i 

cycle capacity at Holt- ! 

wood (net) . 84,480 kw 

Capability t w o Holt- 
wood frequency con¬ 
verters . 14,000 kw 

Holtwood 60 cycle ! 

rated capacity . 24,000 

PP&L (Lancaster) 25 ! 

cycle load . 5,000 43,000 

- -!- 

25 cycle to Highland- j 

town . 41,480 kw” 

— - i . 

i 

Tf any such computation is to be made, Petitioners 

object, as indicated in their main brief (pp. 121, 122) to 

the deduction of the rated rather than the net 60-cycle 

* 1 

capacity from the net deliverable and dependable hytjlro 
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capacity, and to the deduction of the entire frequency 
changer capacity. It is obvious that the Commission has 
here subtracted unlike things. Correction of these errors 
would increase the capacity delivered to Highlandtown 
Substation, and likewise would materially increase the net 
costs allocated by the Commission to Baltimore Company. 

Before showing that the claimed support for the Com¬ 
mission’s computation does not, in fact, exist in the 
record, Petitioners call to the attention of this Court the 
substantial and relevant evidence which the Commission 
failed to consider. 

In view of the explanations made above of dependable 
capacity and of the Commission’s computations of the 
use of capacity on the peak hour of 1946, it would appear 
that the actual deliveries of capacity to Highlandtown 
Substation on this hour might be significant, particularly 
if the hydro generation on that particular hour approxi¬ 
mated the generation determined by the Commission. 

The Commission’s own evidence (Jt. App. 4182-83, 
4432 cols. 22, 23, 37, 39 to 43) reveals the following with 
respect to operation on the peak hour, that being the 
hour ending at 6 P.M. on December 19, 1946. 

Holtwood total hydro genera¬ 
tion . 93,000 kw. (col. 22 & 37) 

Of which, 60 cycle generation 
was . 22,000 lew. (col. 22) 

Leaving a balance of 25 cycle 
generation equal to. 71,000 kw. (col. 37) 

and further that the 25 cycle was used as follows: 

Supply to Lancaster, 25 cycles 5,000 kw. (col. 40) 

25 cycle losses & station use.... 8,000 kw. (col. 37-43) 

Supply to frequency changers 7,000 kw. (col. 42) 

Supply to Highlandtown, 25 
cycles . 51,000 kw. (col. 41) 

Total 25 cycles 


71,000 kw. (col. 37) 
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Because the Holtwood total hydro generation (93,000 
kw) on this hour was so close to the alleged dependable 
capacity prorated to Penn Water (91,740 kw), the actual 
experience on the peak hour of the year is fairly \yell 
representative of dependable capacity conditions. A pos¬ 
sible exception is that the supply of 7,000 kw to the fre¬ 
quency changers was more than might normally be 
expected. 

As a check on the results of this particular hour, 
attention is directed to more extensive evidence of deliv¬ 
eries to Highlandtown Substation under dependable capac¬ 
ity conditions (Jt. App. 2426-29, 2433-34, 4531). This 
evidence related to the actual experience on the peak lojad 
hour of each day (Saturdays, Sundays and holidays ex¬ 
cluded) in 1945 and 1946, when the hydro generation jrn 
that peak hour approximated that available under depend¬ 
able capacity conditions, i.e., the total hydro generation 
was about 250,000 kw and Holtwood hydro generation 
about 91,740 kw. From all this experience, assembled In 
a single diagram, the unquestioned conclusion of Peti¬ 
tioners’ witness that the average experienced delivery to 
Highlandtown Substation under dependable capacity con¬ 
ditions is about 53,000 kw is readily subject to checjk. 
Because of lesser use of the frequency changers, this 
average ligure is somewhat more than that based on tlje 
Commission’s own evidence as to operation on the single 
peak hour of the year. 

It is entirely misleading for Commission Counsel t|o 
attempt to dismiss such substantial evidence with tlije 
simple statement that “these deliveries were not madle 
under dependable capacity conditions. In other word^, 
Penn Water is comparing unlike tilings. Additionally, 
none of the evidence referred to by Penn Water show^ 
the operations of the two 60-cycle units, which is th$ 
significant factor.” (Comm. Br. 164, Fn. 119.) 
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Because Petitioners’ evidence does clearly demonstrate 
the actual delivery at Highlandtown under dependable 
capacity conditions, Petitioners were not concerned with 
theoretical calculations using 60-cycle capacities (deter¬ 
mined not under dependable capacity conditions) nor 
were they concerned with hypothetical use of the Holt- 
wood frequency changers during conveniently selected 
hours. Petitioners’ failure to adduce evidence showing the 
operations of the two 60-cycle units is of no importance. 
Data concerning such operations are far from being the 
best evidence obtainable upon the question, and are not, 
as Commission Counsel would have one believe, “the 
significant factor.” 

In arriving at the dependable capacity supplied by 
Penn Water to Baltimore Company at the Highlandtown 
Substation, the Commission deducted 24,000 kw, which it 
clearly labeled “rated capacity” of the 60 cycle hydro 
generating units at Holtwood. 

Petitioners objected to the deduction of the rated 
capacity of the 60 cycle units and contend that only the 
dependable capacity of such units is deductible. The Com¬ 
mission should have adopted a treatment with respect to 
the 60 cycle units that was consistent with its treatment 
of the entire plant capacity; and, in consequence, the rated 
capacity should be reduced by approximately 19%, which 
was the total deduction from the installed capacity at 
Holtwood necessary to reach the Commission’s figure of 
S4,4S0 kw from which it made the deduction of 60 cycle 
capacity. 

Commission Counsel suggest that, in effect, an allow¬ 
ance was made for station use and line losses, because 
they say that, in fact, the 60 cycle units have a capacity 
as high as 27,000 kw, and that the 3,000 kw difference is 
thus an “adequate provision” for station use and line 
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losses (Comm. Br. p. 165). In other words, Commission 
Counsel now make it appear that the 24,000 kw which 
the Opinion called “rated capacity’’ was not that at all, 
but was what should be called net or deliverable capacity. 
Assuming that to be correct, it is evident, however, that 
no allowance has been made for the difference between 
physical capability and dependable hydro capacity. In 
fact, however, 27,000 kw is not the actual capability of 
the machines under dependable capacity conditions. 

In an attempt to support the 27,000 kw capacity for 
the 60 cycle generators, Commission Counsel r^fer 
(Comm. Br. p. 165) to a very small part of a large stjudy 
made by a Commission witness of generations and energy 
uses on 20 days in 1944 and 30 days in 1946. This stpdy 
thus covered a total of 50 days, but during all the 1200 
hours of these days there were only three hours in wljich 
60 cycle hydro generation was as much as 27,000 |kw. 
These high generations occurred and can occur only under 
the favorable hydraulic conditions existing when the t<|>tal 
plant generation is considerably less than 91,740 kw. IjTor 
example, two of the three hours of 27,000 kw generation 
occurred on August 25, 1944, during the hours ending! at 
4 P.M. and 10 P.M., at which times the total station 
generation averaged 56,000 kw and 36,000 kw respectively 
(58 Tr. 22364, cols. 22, 27). The other period of 27,000 
kw 60 cycle generation occurred in the hour ending 9 
P.M. on December 17, 1946, when the total station genera¬ 
tion was 31,000 kw (Jt. App. 4430, cols. 22 and 37). 

Thus it is clear that 27,000 kw of 60 cycle hydro capac¬ 
ity is available only when the total Holtwood hydro plant 
output is substantially less than the 91,740 kw of genera¬ 
tion which tlie Commission has taken to be representa¬ 
tive of the total Holtwood dependable hydro capacity. 

During all the 50 days of the studies of generation 
and energy flows, 60 cycle hydro generation will be found 
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to have averaged only approximately 22,000 kw whenever 
the total Holtwood hydro generation approximated the 
91,470 kw of “dependable capacity.” For example, on 
December 17, 1946 during the hour ending at 11 A.M. hydro 
generation at Holtwood was 92,000 kw and the 60 cycle 
hydro generation was 21,000 kw. Again, on December 16, 
1946 during the 10 hours of relatively heavy’ hydro gen¬ 
eration between 9 A.M. and 7 P.M., the average Holtwood 
hydro generation was 90,700 kw, of which the 60 cycle 
portion was only 22,100 kw (Pet. App. 4429, col. 22 and 
37). If prorated station use and line losses, which the 
Commission’s figures indicate are about 8% (Pet. App. 
170), are deducted, the available and dependable 60 cycle 
capacity approximates 20,300 kw. 

The 20,000 kw figure is inescapable in any reasonable 
computation of net dependable 60 cycle capacity. Thus, 
in Penn ‘Water’s Exhibit 349 (Jt. App. 4109), the tabula¬ 
tion in lines 8 to 13 shows the 25 cycle, 60 cycle and total 
hydro capabilities when generation is even greater than 
the alleged dependable capacity. The effective 60 cycle 
capacity under average conditions is shown to be 23,700 
kw out of a total of 104,000 kw, and the 60 cycle capacity 
at the times of the annual maximum hydro generations 
is shown to average 25,000 kw out of a total of 111,000 
kw. It is a matter of simple arithmetic to determine that 
when the total plant capacity is reduced to 84,4S0 kw 
(the alleged plant net dependable capacity), the corres¬ 
ponding net dependable 60 cycle capacity amounts to 
slightly less than 20,000 kw. 

In determining dependable 25 cycle capacity to High- 
landtown the Commission also deducted from net depend¬ 
able capacity at Holtwood the full capacity of the fre¬ 
quency changers. In support of such deduction Commis¬ 
sion Counsel contend (Comm. Br. p. 165) that under de- 
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pendable capacity conditions the frequency converters are 
not available for delivery of capacity to Baltimore Com¬ 
pany because at such times they are being used to convert 
as much 25 cycle capacity as possible to 60 cycle capacity 
in order to reduce to a minimum Penn Water’s deficiencies 
of 60 cycle capacity. 

By a completely arbitrary selection of data to support 
this contention, Commission Counsel refer to data 
obtained during the 3 days, December 16 to 18, 1946j but 
ignore what actually happened on the peak hour of that 
year, the hour ending at 6 P.M. on December 19. On 
that peak day and hour the Commission’s own evidence 
(Jt. App. 4182-83, 4432 cols. 22, 23, 37, 39-43) as tabulated 
above shows that only 7,000 kw was supplied to frequency 
changers. Since the 93,000 kw Holtwood hydro generation 
during this peak hour of the year was so close to the 
alleged dependable capacity of 91,740 kw, the actual 

i 

experience is fairly representative of alleged dependable 
capacity conditions. j 

Commission Counsel’s contention that under depend¬ 
able capacity conditions the frequency converters are xised 
to reduce Penn Water’s deficiencies of 60 cycle capacity 
(Comm. Br. p. 165), is clearly erroneous. As denion- 
strated above, the delivery of even 7,000 kw to the fre¬ 
quency changers was more than might normally be ex¬ 
pected on the peak hour. 

Thus, if a computation of capacity supply at Highland- 
town Substation is to be made on the general lines indi¬ 
cated in the Commission’s opinion, the amount deducted 
from the net dependable Holtwood hydro capacity mustj be 
reduced in two respects. First, the 24,000 lav of ralted 
capacity must be replaced by 20,000 kw, this being cleanly 
shown above to be the net dependable 60 cycle capacity. 
Second, the deduction of the frequency changer capacity 
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must be eliminated entirely, or at least reduced from 
14,000 kw to something less than 7,000 kw. The resulting 
total correction of at least 11,000 kw increases the com¬ 
puted delivery at Highlandtown Substation from 41,480 kw 
to 52,480 kw, which amount is consistent with all the direct 
evidence of such deliveries under dependable capacity con¬ 
ditions. The allocated cost of service to Baltimore 
Company is thereby increased. 

For the reasons indicated, both as to allocation of costs 
of service and as to adjustment of revenues, the Commis¬ 
sion ’s determinations are erroneous and must be set aside. 

VI 

The Commission’s order of October 27, 1949 
should be set aside. 

In our main brief (pp. 132-39) we have illustrated 
that the Commission’s order of October 27, 1949 consti¬ 
tuted a modification of the original rate order of January 
5, 1949 after all jurisdiction to amend, modify or other¬ 
wise deal with the Commission’s January order had vested 
in this Court, by statutory direction of Section 313 (b) 
of the Act. We pointed out in simple arithmetic that the 
October order constituted a further reduction in the re¬ 
turn allowed Penn Water and included provisions for 
fuel adjustment clauses which were not included in the 
Commission’s original order, findings or opinion and as 
to which no evidence at all had been received. Commis¬ 
sion Counsel’s reply is that there has been no such modi¬ 
fication of its Januarv order and that the inclusion of 
fuel adjustment clauses in the rate schedules the Com¬ 
mission prescribed was necessary to avoid undue discrim¬ 
ination against Baltimore Company. 
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The principal amount in issue by which the October 
order reduced the return allowed Penn Water, is $14},777 
(more than on the allowed rate base), which repre¬ 
sents part of the revenues Penn Water received ujider 
its agreement with Baltimore Company for division of 
the total revenues received from the Railroad. 

The Commission has disclaimed any intention to regu¬ 
late Penn Water’s rates to the Railroad, and in fact it 
has not done so directly. In granting a credit to Balti¬ 
more Company, however, of $141,777 out of Penn Watjer’s 
division of the revenues received from the Railroad, the 
Commission has, in effect, regulated Penn Water’s Rev¬ 
enues from the Railroad. What the Commission did, in 
the terminology of the brief of the Commission Counsel 
(pp. 171-73), was to determine that the amount of $141^777 
represented “payment by the Railroad for special facil¬ 
ities actually furnished by Baltimore Company,” and Rhus 
to determine that this amount should have been received 
as revenue by Baltimore Company. Actually and unde- 
niablv, the facilities were furnished bv Penn Water and 
Safe Harbor, but in any event the Commission is without 
any jurisdiction to readjust an agreement for the division 
of revenues between Penn Water and Baltimore Company, 
especially where it lacks jurisdiction to regulate the rates 
for the services supplied. 

Even if the Commission had authority to readjust jthe 
terms of the divisional agreement, it could not have pr- 
dered any redistribution of the joint revenues received 
from the Railroad without considering the cost of seryice 
of each of the parties to the Railroad contract. The un¬ 
disputed evidence with respect to the Railroad contract 
indicates that Baltimore Company provides no special 
facilities for the Railroad (Jt. App. 2523) but as agRnt 
for the other parties, receives all the revenues under the 
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contract. In 1946 the evidence shows that Baltimore 
Company’s share of the Railroad revenues under the 
divisional agreement was $1,809,156 and Penn Water’s 
share was $1,625,575. There is, however, no evidence of 
Baltimore Company’s cost of service to the Railroad and, 
therefore, no evidence that Baltimore Company should 
receive additional compensation for such service. 

Furthermore, the Commission at no time in any order, 
finding or even in its opinions required an amendment 
of the divisional agreement between Penn Water and 
Baltimore Company with respect to the Railroad revenues. 
In the absence of such order altering the divisional agree¬ 
ment, there is no justification for requiring Penn Water 
to credit Baltimore Company with the $141,777 part of 
the total which Penn Water received under that agree¬ 
ment. Since this requirement was contained for the first 
time in the October order, it is obvious that the order 
constitutes an illegal modification of the January order 
and, as shown in our main brief, effects a reduction of 
Penn Water’s return below the 5 1 / 4% rate allowed by the 
Commission. 

It is not necessary to consider at length the illegality 
of the Commission’s inclusion of fuel adjustment clauses 
in the rate schedules it prescribed for Penn Water’s serv¬ 
ice to its customers. Whether or not such fuel adjustment 
clauses prevent discrimination against Baltimore Com¬ 
pany is immaterial. Petitioners’ objections are directed 
to the fact that no reference was made to such fuel adjust¬ 
ment clauses in the Commission’s January order, and no 
evidence as to the propriety or impropriety of such clauses 
or other terms to be included was presented at the Com¬ 
mission’s hearings. 

It is apparent, therefore, that the Commission’s order 
of October 27, 1949, and the rate schedules prescribed to 
be filed therein, are illegal, null and void. 
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VII 

Original Cost. 

Flashboard development costs 

Commission Counsel endeavor to prove to this Cdurt 
that there is evidence in the record to the effect that the 
flashboard development costs are not proper capital items. 
The superficiality of this contention is conclusively demon- 
strated by brief reference to the record. Petitioners ’ quali¬ 
fied engineering 'witnesses, Messrs. Walls and Gunn, f;he 
former being present on the project at the time the experi¬ 
ments were conducted, testified dashboards were experi¬ 
mented with from 1911 to 1921 before the present t\|pe 
was developed. 17 | 

The Commission’s engineers who testified in this ciise 
did not testify concerning this subject. The only otller 
witness upon whom the Commission could rely was ijn- 
qualified to express an opinion as lie was an accountant 

17 “Q Thi s morning, Mr. Walls, \vc spoke about the flashboards * * * 4 re 

those flashboards generally of the same tyj>c which you had there at the dam 
in 1911? A. Xo, sir. We did a lot of exjierimenting with flashboards * * *. 
Some experimented with a number of different types as opportunity afforded, 
and finally developed the type of flashboard now in use/’ (Jt. App. 524) j 
“Q. All right. A. Then there was one type we experimented with * * *. This 
was the type that we called the butterfly flashboard * * (Jt. App. 52^) 
Mr. Gunn testified: 

“* * * during that period of years the company tried flashboards sup¬ 
ported by pins, they investigated the use of a roller dam on top of tpc 
present dam, they used what they called butterfly gates which were soijic 
flashboards hinged by the ends and supported on permanent pins, and 
then after that they used flashboards of the present collapsible type sup¬ 
ported by solid steel pins which were machined at the point on the pin 
which rested at the top of the sockets with the hope that that would 
bring about a predeterminable failure, and then in about 1921 the compariy 
finally developed the combination of seamless tube and pipe then available 
which would make practicable the present type of flashboards.” (jjt. 
App. 1208,1209) | 
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on the Commission’s staff with no engineering experience 
or assistance 1 * concerning this subject matter. 

Thus there can be no question that the Commission's 
finding is completely without evidentiary support. 

Interest during construction 

The legal test of determining the propriety of the in¬ 
terest during construction is whether construction was 
prosecuted in good faith and with due diligence. 

There were available to Petitioners at the outset of this 
case alternative methods of determining interest during 
construction. One alternative was to ascertain the actual 
cost of money to them in the construction of the project 
(see Comm. Br. 71 and Florida Power Corp ., 1 F.P.C. 
390, 403), and to use this cost as the interest rate to apply 
to the period of construction. Determined in this manner 
the interest rate would have been materially in excess 
of G%. The other alternative was to adopt an arbi¬ 
trary rate of 6%, which the Commission has generally 
permitted licensees to use ( Cf . the Florida case supra). 
After Petitioners decided to accept the arbitrary rate of 
G r /c in this case, the Commission in this Court, for the first 
time, advanced the unusual theory, contrary to the terms 
of the Federal Power Act, that any delay or stoppage, 
complete or partial, in the performance of the work, no 
matter whether within the control of the licensee or not, 
prevents the capitalization of interest during such period. 

That the Commission’s novel theorv is obviously an 

• 

afterthought is made clear by the Florida case. There 

is"Q Then as I understand it. Mr. Newlands, you had no engineering or 
legal assistance. Is that correct? A. 1 had engineering assistance. T accepted 
the data of commercial operation given hv our engineers, hut T had no engi¬ 
neering assistance in preparing Exhibit 51 other than that.” (Jt. App. 1302) 
“Q. Do you consider yourself individually or as an accountant an expert in 
engineering? A. I do not consider myself an expert in engineering.” (Jt. 
App. 1384) 
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the Commission in properly permitting the capitalization 
of interest during construction stated, 1 F.P.C. at) page 
403: 

“The record shows that, due to the ecojnoinic 
conditions prevailing at the time, considerably ditli- 
culty was encountered in securing the necessary 
funds for construction purposes. The Connnjission 
lias formerly held that it would take judicial pnotice 
of extraordinary economic conditions arising qluring 
the period of construction. * * * 

“The record in the instant case shows that 
continuity of construction was prosecuted with rea¬ 
sonable diligence under the then existing economic 
conditions.” 

Section 13 of the Federal Power Act (16 U. S. ic. A. 
§806) provides in part: j 

“* * * the licensee * * # shall * * * in 
good faith and with due diligence prosecute *\ * * 
construction. # # *” 

The Commission's interpretation annihilates this lan¬ 
guage, and substitutes therefor “the licensee is an insurer 
during construction.” It tries to gain support foif this 
impractical theory from the decision of this Court ijn the 
case of Puget Sound Power & Light Co. v. Federal F\ower 
Commission, 137 F. (2d) 701; from the cases of Galveston 
Electric Co. v. Galveston, 2f)8 U. S. 3S8; Reagan v. 
Farmers Loan <& Trust Co., 154 TJ. S. 362; Covington and 
Lexington Turnpike Road Co. v. Sandford, 164 TJ. IS. 578; 
and Los Angeles Gas Co. v. Railroad Commission, 289 
U. S. 287; and from accounting text writers. 

The Puget Sound case simply holds, in the light of 

the pertinent facts, that a licensee cannot, in view of the 

mandate of the Federal Power Act, voluntarilv halt con- 

• * 
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struction for any purpose, no matter liow laudable. How 
the Commission can torture this holding into support for 
its theory is difficult to comprehend. This is especially 
true in view of the fact that “The Act seeks to encourage 
rather than to prohibit the development of power sites” 
by private capital. Grand River Bam Authority v. Gr<md- 
Hydro, 335 U. S. 359, 372. 

The Galveston, Reagan, Covington and Los Angeles 
cases simply hold that an administrative body in fixing 
rates for a utility cannot determine them in the light of 
past operating losses or profits. Neither these cases nor 
the Puget Sound case furnish any support for rejecting 
the mandate of the Federal Power Act to construct the 
project in good faith and with due diligence. 

Lastly, Commission Counsel attempt to gain support 
for their theory from accounting authority (Comm. Br. 
74-75). They do this in one instance simply by mispara- 
phrasing the accounting writer, 10 and in the next by 
leaving out the paragraph immediately following the one 
quoted. 20 


19 In the reference to The Accountants Handbook (3rd ed. 1948), Commis¬ 
sion Counsel attempt to lead the Court to believe that the writer is stating that 
delays in completing a project because of a lack of funds should be either 
separately accounted for or charged off. The quotation actually says that such 
costs can be capitalized or charged to surplus. The writer also says: “Probably 
the maximum amount to be capitalized as construction costs of buildings should 
not exceed the maximum amount for which the finished structure could have 
been completed under normal conditions. All costs in excess of that should 
be separately capitalized under suitable title or charged to surplus as seems 
best.” (Emphasis supplied.) This language relates of course to ordinary build¬ 
ing construction, not to the construction of a hydro-project by a utility. 

20 In An Introduction to Corporate Accounting Standards, by \Y. A. Paton 
and A. C. Littleton, on the same page, in the very next paragraph to the one 
quoted by Commission Counsel, appears the following: 

“Barring flagrantly unwise or improper commitments which may im¬ 
mediately be construed as losses (and such losses may occur at any stage 
of business activity), all costs incurred represent assets or contribute to 
the asset total of the enterprise, at least momentarily.” 

Thus the writers of this text indicate clearly that from an accounting stand¬ 
point, due diligence means what a reasonable man would do under the circum¬ 
stances in a particular case. This is directly contrary to what Respondent would 
have this court conclude. 
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There exists no substantial evidence to support} the 
Commission’s finding of lack of due diligence in prosecut¬ 
ing construction of the project. 

The undisputed facts are fully set forth in Petitioners’ 
main brief at pages 147-152. They show that sufficient 
funds were in hand at the outset to complete the develop¬ 
ment to 1908, and that arrangements had been made pjrior 
to that time to secure funds to attain the increased dam 
crest elevation. In the summer of 1907 arrangements 
were made by the managers of the project to secure a 
third of the additional money required for the higher 
dam development—by that time many physical hazards 
had been overcome and it had become a much more sirrjple 
matter to obtain additional funds when needed. Before 
the funds on hand were exhausted, and before the addi¬ 
tional funds were in hand, the financial panic of 1907 
struck the country and made raising of funds impossible 
temporarily (Jt. App. 1099, 1100, 1109, 1110, 2615, 2616, 
3830-32, 4331-4332 1102-1105 and 1108). 

In view of these facts the Commission made in its 
order the following Finding: | 

“The general economic situation undoubtedly 
delayed the procuring of additional funds, but t}he 
shortages of finances had not taken the officers of 
McCall Company by surprise.” (Pet. App. 92) 

This is the only Finding relative to the presence or 
absence of due diligence on the part of the managers of 
this project during construction. The Finding clearly in¬ 
dicates that economic conditions at the time delayed tfie 
securing of funds. The balance of the Finding has no 
relation to the presence or absence of due diligence. It 
is simply a finding of fact that the shortage of mon^y 
had not taken the officers of the company by surprise. It 
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is well to note here that the long-established meaning of 
clue diligence is “that diligence and foresight which 
reasonably prudent and careful men ordinarily exercise 
under similar circumstances.” Chicago, B. & Q. R. Co. 
v. United States, 194 Fed. 342, 344. There is nothing in 
the legislative history of the Act or in the context of its 
provisions containing the phrase which even remotely sug¬ 
gests that “due diligence” should be given any other 
meaning. 

It is interesting to note that the Commission now at¬ 
tempts to remedy by its brief its failure to find any lack 
of due diligence. The sub-heading of the brief, page 78, 
states: 

“ Record Discloses Grossly Inadequate Financing 
Arrangements. ’ ’ 

In attempting to persuade this Court that substantial 
evidence exists upon which a finding of lack of due dili¬ 
gence could have been made, Commission Counsel rely 
on three alleged facts. First, they state in effect that 
the Commission’s accounting witness, Newlands, had un¬ 
controverted though undisclosed facts upon which he could 
rely, and that he therefore needed no engineering experi¬ 
ence. Immediately following the testimonv of this witness 
which Commission Counsel quote in their brief (page 76), 
he further testified that he knew none of the facts con 
cerning the work that was performed during the so-called 
cessation period. He stated he did not know how much 
cement was poured during this period and that there 
may have been something done on the connecting bulkhead 
and on the deflection wall but that he did not know what 
it was (Jt. App. 1395-1398). The witness then stated that 
he was not competent to make any engineering determina¬ 
tions and that his engineering experience qualified him only 
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to make determinations such as whether or not a fenc^ 
should be built around industrial property. 21 j 

Commission Counsel rely upon a letter, Exhibit 17j3 
(Jt. App. 3836, 37), as furnishing a basis upon which thj? 
Commission could have found that Petitioners did not us^ 
due diligence. Thev contend that this Exhibit shows that 
tlie closing of the Knickerbocker Trust Company did nojt 
financially embarrass Petitioners. The second paragraph 
of this letter is omitted from the quotation in the brief oi 
Commission Counsel. The omitted paragraph indicated 
clearly that receivers had been appointed for the Knickj 
erbocker Trust Company as a result of the depressionj 
and that they had taken steps to complete the loan which 
the Trust Company had agreed to make Petitioners. Thusj 
this exhibit definitely supports findings to the effect that 
the Knickerbocker Trust Company closed as a result of 
the 1907 economic depression, and that after it reopened, 
the receivers were willing to make the loan originally 
agreed upon. 

Commission Counsel now seek to have the court believe 

that this letter does not mean what it says. They attempt 

to becloud the issue by trying to point out that the bank 

was obligated on no call money to Petitioners. Assuming 

this to ho true. Exhibit 176 indicates elenrlv that the loan 

* 

which the hank had agreed to make was delayed due to 
the economic situation. Furthermore, Commission wit¬ 
ness Newlands, in his Exhibit 51, states categorically 


21 “Q. Do you consider yourself competent to make a decision at this time 
with relation to the expenditure of money for construction, which decision in- | 
volvcs engineering determinations? A. May I have that question please.” 

The Witness: It would depend on the extent of the engineering! 
determinations. If they were relatively slight the answer would be Yes. 
If they were complicated the answer would be No. 

Q. Can you give me what you mean by “relatively .slight”? A. Well, if it I 
was a question of whether a fence should he built around a piece of property I 
I think I would he able to dete> mine that that expenditure should or should 
not he made.” (Jt. App. 1403) 
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that the closing of the Knickerbocker Trust Company 
embarrassed the McCall Company because it prevented 
it from securing a balance of $345,000 which was still 
due under a loan arrangement (Jt. App. 3470-3480). 

Thus it is apparent that Commission Counsel are scrap¬ 
ing the bottom of the barrel in order to get this Court to 
believe that the Commission could have made a finding of 
lack of due diligence. No such finding was made, and it is 
clear there is no ground upon which one could have been 
made. 

Disallowed costs during that portion of construc¬ 
tion period November 1, 1907 to August 31, 1909 

The Commission disallowed administrative, “cessation 
expense” and salary costs during the cessation period. 
These costs are set out in detail in Petitioners’ main 
brief, pages 157-158. The position of Commission Counsel 
now is that the administrative work carried on during this 
period normally should have been performed concurrently 
with the construction of the main dam, and thus normally 
should not have occasioned anv increase in the overhead 
or administrative expenses of the project (Comm. Br., 
p. 83). Petitioners’ engineering witness, Gunn, testified 
that these costs -were necessary and unavoidable and that 
it would have been impossible to carry on the construction 
without incurring these overheads (Jt. App. 1166, 1188, 
1189). The four engineering witnesses of the Commission 
did not testify as to these disputed items of cost at all. 
The only basis, therefore, for the Commission’s finding 
that such costs should be disallowed is the testimonv of 
its accounting witness, Newlands, whose engineering ex¬ 
perience was, as we have pointed out, extremely limited. 

With respect to the cessation account expenditures 
Commission Counsel take the position that the Commis- 
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sion’s witness, Ncwlands, allowed all valid construction 
costs. Analysis of the testimony of this witness dembn- 
strates conclusively that lie admitted that these expenses 
aided construction; lie was merely in doubt as to whether 
or not they would have been incurred if the cessation 
period had not occurred. He stated that he did not know 
whether these costs were charged to the cessation accoiint 
and that he simply assumed they were becouse of the 
name of the account (Jt. App. 1407). Obviously his testi¬ 
mony furnishes no basis for a finding of any kind as to 
these expenses. j 

Commission Counsel’s position with respect to engi¬ 
neering salaries and fees is that since they did not con¬ 
tribute directly, without duplication, to the construction 
work, they should be disallowed. Here again the only 
substantial evidence in the record, namely, the testimony 
of Petitioners ’ engineering witness, Gunn, that these costs 
did contribute to decrease the time necessary to complete 
the project (Jt. App. 1166, 1188, 1189) is disregarded, aijd 
the Commission’s finding is based upon its non-enginee|r- 
ing witness’ assumption that these costs did not contribute 
without duplication to the construction work (Jt. Apj). 
1373, 1384). Even assuming this inexpert assumption to 
be true, Petitioners’ main brief (p. 161, n. 30) cites la 
number of cases in which the Commission has held thalt 
overhead expenses are proper capital items. 


Riverside Line Tower Foundations 

As to the Commission’s disallowance of the item of 
cost of abandoned tower foundations, Commission Coun¬ 
sel (Comm. Br. p. 85) summarily dismiss the cases citecji 
by Petitioners (Pet. Br., pp. 164, 165) and conclude thaf 
controlling weight should be given to the ease of Penn\- 
sylvania Power & Light Co. v. Federal Power Commission^ 
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139 F. 2d 445. Petitioners believe that their cases are 
entitled to less summary treatment. In Safe Harbor 
Water Power Corp., 1 F. P. C. 367, for example, where 
Safe Harbor had purchased two tracts of land for the 
purpose of producing its own stone during construction, 
it was subsequently discovered that because of the large 
amount of overburden the cost of quarrying rock from 
these two sites would be excessive. The licensee then 
found two adjoining tracts which furnished more adequate 
and economic sources for stone. The first two tracts were 
never used and were subsequently sold at a loss. The 
Commission permitted Safe Harbor to include this loss 
in the cost of the project. This is the exact situation 
present in connection with the tower foundations and 
Petitioners should be permitted to capitalize such cost. 

The Pennsylvania Power & Light Company case relied 
upon by Commission Counsel furnishes no authority what¬ 
ever against the propriety of including such costs. In 
that case the contractor who was constructing the project 
made a mistake and failed to follow the plans and speci¬ 
fications. As a result he omitted a number of important 
items. The engineer responsible for the error testified 
that the expense of remedying the error was not economi¬ 
cally justified; he further stated that he had so testified 
to “partially save my own hide.” Furthermore, the 
Commission in that case pointed out that the licensee 
could have recovered damages resulting from this gross 
error. The difference between the two cases is obvi¬ 
ous. In the Peivnsylvania case there was a finding of a 
gross error; in this case there was simply a change of 
plans due to changed circumstances. The rule of Kansas 
Southern Railway Co. v. United States, 231 U. S. 423, 450, 
to the effect that management’s judgment is presumed to 
be appropriately exercised unless evidence to the contrary 
exists, is clearly applicable here. 
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Witness Newlands’ statement quoted in Commission 
Counsel’s brief (Jt. App. 2310) had no relation to this 
subject matter but related to another point in dispute 
involving the loss of materials and supplies (Jt. App. 
2309-10). 

Loss of materials and supplies and cash unac¬ 
counted for j 

With respect to losses of materials, etc., Commistjion 
Counsel again contend that the Pennsylvania Powei\ & 
Light Company case disposes of this item of cost, 'fhe 
case has nothing whatever to do with a loss of materials 
and supplies. The Court specifically points out that fhe 
question of excess material supplied to cover the possi¬ 
bility of breakage, spoilage or similar contingency is hot 
involved (139 F. 2d at 452). The case cited by Petitioners, 
however (Pet. Br., p. 165), Safe Harbor Water Pofcer 
Corp., 2 F.P.C. 127, is a direct precedent for the allowance 
of these losses. In that case the Commission allowed 
$11,500 for loss of materials and supplies. j 

Value of McCall Ferry Power Company common 

I 

stock 

Commission Counsel’s contentions with respect to t.iis 
point are two-fold. First, they argue that the transaction 
between Mr. Hutchinson and the McCall Ferry Po^er 
Company was not at arms-length, and that therefore the 
cost to Mr. Hutchinson was the criterion, rather than tjlie 
price which Mr. Hutchinson received from McCall Feirv 
Power Company. Second, they contend that there existjed 
substantial evidence to support the Commission’s finding 
that this stock had no cash value. 

The sale by Mr. Hutchinson of land and water rights 
to the McCall Company was the result of an arms-length 
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transaction. Commission Counsel, completely disregarding 
all of Petitioners’ undisputed evidence (Pet. Br., pp. 175- 
180), refer to the facts that the stock of the McCall Ferry 
Power Company was deposited under a voting trust agree¬ 
ment managed by a committee upon which all interests had 
a representative, that all interests also were represented 
on the Executive Committee which managed the affairs of 
the McCall Ferry Power Company, and that Mr. Hutchin¬ 
son was asked by other interests to recommend the names of 
directors. From these facts they argue that a finding of lack 
of arms-length dealing between Mr. Hutchinson and the 
McCall Ferry Power Company is justified. Such a con¬ 
clusion of course arbitrarily rejects the cases cited by 
Petitioners (Pet. Br., p. 178) to the effect that there must 
be affirmative evidence of domination other than repre¬ 
sentation on the voting body of a corporation in order to 
sustain a finding as to lack of arms-length dealing. Here 
there exists no such evidence. Disregarding this fact 
Commission Counsel merely state that the cases do not 
involve public utilities. We fail to see merit in the distinc¬ 
tion and look in vain for citation of pertinent decisions. 

After thus summarily rejecting Petitioners’ legal 
authorities and decreeing that the transaction was effected 
other than at arms-length, Commission Counsel then argue 
(Comm. Br. p. 89, et seq.) that the cost to Mr. Hutchin¬ 
son of his lands and water rights was less than 


the price he received from the McCall Ferry Power 
Company. This position of course is predicated entirely 
upon the validity of the finding of lack of arms-length 
dealing between Mr. Hutchinson and McCall Ferrv Power 
Company. If that transaction was the result of true arms- 
length bargaining, however, the position of Commission 
Counsel falls of its own weight. 
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That there is no substantial evidence supporting the 
conclusion that the $750,000 payment by the McCall Fc:rrv 
Power Company for water rights represented more than 
their cost to Mr. Hutchinson is clear from a brief analysis 
of Commission Counsel’s position. That position is baised 
upon three contentions. First, Counsel argue that Exhibit 
208 (Jt. App. 3844-3846) shows that Mr. Hutchinson 
thought his lands and water rights were worth only $750,- 
000. This exhibit is an estimate prepared by Mr. Hutchin¬ 
son to show the amount of cash that would be left <^ver 
from the sale of bonds above construction costs, which he 

I 

describes as more than enough to pay for an additional 
three units needed to make up a total of 75,000 horsepower 
(Jt. App. 3846). 

Commission Counsel next contend (Comm. Br., p. p0) 
that Exhibit 209 (Jt. App. 3847, 3848) also supports a 
finding that Mr. Hutchinson stated that his water rights 
were worth only $750,000. This Exhibit is in the form (^f a 

letter from Mr. Hutchinson to the McCall Ferrv Power 

* 

Company in which he commented upon an engineer’s report 
(see Exhibit 27, Jt. App. 2915-2919) which compared esti¬ 
mates of cash expenditures with future cash requirements 
necessary to complete construction. No support for Com¬ 
mission Counsel’s position can be gained from these 
exhibits. Mr. Hutchinson was only talking about clsh 
available and required. The failure to refer to the stick 
which Mr. Hutchinson got as part compensation for his 
land and water rights under these conditions proles 
nothing. 

As a final effort to support their contention that l[he 
common stock of McCall Ferry Power Company had no 
value, because the cost of Mr. Hutchinson’s land ahd 
water rights allegedly did not exceed $750,000, Commissiion 
Counsel (Comm. Br., p. 91) in effect attempt to pull thep- 
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selves up by their own boot straps. They contend that the 
footnote tabulation indicates that the total cost to Mr. 
Hutchinson of all his lands and water rights was approxi¬ 
mately $310,000. They take the known cash consideration 
paid by Mr. Hutchinson, as shown by deeds conveying land 
and water rights to him, and apply them to the acreage 
and rights conveyed as to which the consideration is not 
known. 

The footnote containing this tabulation states that the 
computation was made from data contained in Exhibit 
205. This exhibit is not part of the printed record in this 
case. Furthermore, the computation itself was made by 
the Commission’s staff and is not in either the printed 
record or the transcript certified to this court by the 
Commission. Petitioners, therefore, have had no chance 
to cross-examine the person who prepared the computa¬ 
tion, and analysis of it quickly demonstrates that no reli¬ 
ance can be placed upon it. It first lists the water rights 
(“Fee property”) obtained by Mr. Hutchinson for which 
the price is known, giving the acreage and the price per 
acre. Seven parcels of this fee property are not even a 
part of the Holtwood Development but belong to another 
project further down the river known as the Conowingo 
Project. Out of a total of 396 acres of fee property, 93 
acres were not used and useful in Petitioners’ project 
and are now owned by the Conowingo Project. The 
known purchase price for the 396 acres in fact ranged 
from approximately $11 to $352 per acre. It is most cer¬ 
tainly impossible to compute an accurate average price 
per acre from these figures. 

The computation then lists one flowage right for which 
the deed price paid by Mr. Hutchinson is known and com¬ 
putes the unknown price per acre for flowage rights in 
the same manner as for the fee property. The flowage 
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right for which the cash price is known represent $. 6 % 
of the total rights involved, and this one parcel i? an 

_ i 

island in the middle of the river. This resulting acreage 
price is then applied indiscriminately to the remaining 
97.4% of flowage rights consisting of farm land, rbcky 
shoreline and islands. 

In addition to the vice that this computation is npt a 
part of the record and is completely unreliable, the undis¬ 
puted evidence thus shows, as Petitioners pointed out in 
their main brief, that the lands and water rights involved 
consisted of islands, rocky shore line, precipitous sh,ore 
line, farm land and sandy beaches. Obviously, no reliable 
conclusion can be reached as to the value of one type of 
parcel by comparing the known price for that parcel wjith 
another type of parcel, the price of which is unknown. 


The common stock of McCall Company issued 
for land and water rights had a cash value of 
$25.00 per share 


Commission Counsel attempt to sustain the Commis¬ 
sion’s finding that the stock had no cash value by refer¬ 
ring to a number of miscellaneous pieces of information 
which when analyzed wholly fail to furnish any eviden¬ 
tiary support for that proposition. | 

Before considering these miscellaneous references it is 
well for this Court to keep in mind some clear and undis¬ 
puted facts. I 

At the inception of this development, using rouijd 
numbers only, it was agreed to issue 8 million dollars psjr 
value of bonds, 4 million dollars par value of preferred 
stock and 5 million dollars par value of common stoel>, 
making an approximate total capitalization of 17 millio|i 
dollars. As against this Petitioners had assets in th|e 
approximate total amount of 10% million dollars. These 
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consisted of approximately $7,200,000 cash from the sale 
of bonds and water rights having a market value as of 
that time of $3,300,000. $750,000 cash was paid for 
these water rights in addition to 20,000 shares of common 
stock. Allocating 8 million dollars to the outstanding bonds, 
this left assets of approximately $2,500,000 to support the 
preferred and common stock. This gives no recognition 
to the value of services for which common stock was the 
sole compensation. Applying to these facts Commission 
Counsel’s interpretation (Comm. Br., pp. 94-96) of the 
Alabama Power Company case, 1 F. P. C. 25, to the effect 
that the proper way to determine market value of stock 
in the absence of market quotations is to determine the 
net corporate assets behind the total stock issued, there 
must be some value for this stock. The preference of the 
preferred stock being legally applicable only in case of 
liquidation or forced sale, the above figures indicate an 
approximate value of $25.00 per share for the preferred 
and common stock. In addition, the uncontradicted testi¬ 
mony of Petitioners’ witness, Mr. Uhl, indicates substan¬ 
tial value for the 20,000 shares of common stock given to 
Mr. Hutchinson for his land and water rights. In the 
face of this undisputed evidence it is difficult to determine 
how the Commission concluded that this common stock 
had no value. 

Commission Counsel next attempt to find support in 
the evidence for the Commission’s finding that this com¬ 
mon stock had no cash value by contending that there is 
no evidence that the common stock was exchanged for 
cash or other valuable consideration. This contention 
completely overlooks the testimony of Messrs. Lee, Fisk 
and Hopkins (Jt. App. 2748-2761, 2882-2884) that the 
stock was issued to them in return for services rendered. 
They valued the services rendered by them in return for 
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the stock and thus furnished a basis for valuing the stoick 

I 

received by them. 

Commission Counsel then point out that this was the 
first attempt in the United States to erect this type jof 
hydroelectric development and difficulty was encountered 
in disposing of the bonds; that the company was a newly 
created one with no contracts for the sale of power and 
was a risk enterprise; that the project involved a lar&e 
initial investment with heavy bond interest charges; that 
none of the stock was issued for cash; that Mr. Hutchinson 
stated the stock was worth nothing and that Mr. Hariow 
testified the stock had no market value as a basis for i|s 
finding. All of these circumstances, with the exception cj»f 
the last two, are present in any initial development of this 
type. To say that their presence indicates securities arje 
worthless is tantamount to saying that no securities in 
any new enterprise have value. This is obviously a faulty 
conclusion. 

Petitioners’ main brief (p. 1SS) amply disposes of the 

contention that Mr. Hutchinson stated that the stock had 

no value. As to the reference to the testimony of Mrj. 

Harlow it suffices to sav that in effect what he said wa$ 

that the stock was worth considerably below par. H<i 

testified in 1907, two years after the pertinent date of 

March 1905, in a condemnation proceeding, that the stock 

in his opinion was worth $10.00 a share (Jt. App. 2S64-5) J 

Later he stated that he did not think the value was much 

(Jt. App. 3S26). Under these circumstances it is difficult 

to see how the Commission can conclude on Mr. Harlow’s| 

testimonv that the stock was worthless. ! 

* 

Commission Counsel also take the position that the! 
Commission considered the probative weight to be given 
to the testimony of Messrs. Hutchinson, Lee, Hopkins and 
Fisk. It wants this Court to believe that after earefullv 
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weighing this evidence it concluded that no probative 
effect should be given thereto. An examination of the 
Commission’s order indicates clearly that the testimony 
of these witnesses was not weighed but was rejected on 
the ground it was legally inadmissible. 

Petitioners in their main brief point out that inasmuch 
as this testimony was not objected to it must be afforded 
natural probative effect. Commission Counsel now attempt 
to overcome the Commission’s failure to weigh this testi¬ 
mony by attempting to imply that it rejected the testimony 
for reasons other than on account of its admissibility (See 
Pet. Br., p. 172). 

Commission Counsel attempt in their brief to indicate 
that the expert testimony of Petitioners’ witness Uhl was 
considered and weighed by it and rejected as having no 
probative force. Here again it is endeavoring to indicate 
that this testimony was not rejected as a matter of law 
but was tirst weighed and considered. Reference to the 
order indicates clearly that the testimony of this expert 
witness was rejected because the Commission concluded 
that it reflected 4 ‘power site value and had no relation to 
cost” (Pet. App. 74). Petitioners’ brief, pages 191 to 194 
clearly indicates that it was proper for this witness to 
consider power site value—that such value is appropri¬ 
ately considered in determining value of land and water 
rights for rate making purposes. 

Commission Counsel also take the position that Mr. 
Uhl’s testimony is for the purpose of supporting market 
value and that such value should be rejected for rate 
making purposes. They take this position in spite of the 
fact that earlier in their brief they admit that the proper 
construction to place upon the Alabama Power Company 
case is that, absent market quotations, value of stock is 
determined by the net corporate assets behind the total 
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securities issued (Comm. Br., pp. 1)4, 95). How one can 
comply with the mandate in the Alabama Poiver Company 
case without proof of the market value of the assets be¬ 
hind the securities is difficult to understand. The purpose 
of Mr. Uhl’s testimony as to market value was precisely 
for the purpose of complying with the mandate in |the 
Alabama Power Company case. 

Lastly, in connection with this expert’s testimony 
Commission Counsel indicate that the case of Grand Riper 
Dam Authority v. Grand-Hydro, 335 U. S. 359, stands at 
most for the propriety of basing a condemnation award 
on market value of assets reflecting power site value. Tljey 
contend that the case is not authority for the proposition 
that such value is appropriate in a rate making case. 
Pertinent passages cited from this case by Commissijon 
Counsel, when correctly analyzed, mean simply that 4he 
Commission after such evidence is properly admitted in 
a rate case must itself determine the value to be allowed. 
Here the Commission rejected such evidence on a mistaken 
legal interpretation. 

Physical items of property which were originally 
charged in error to operating expenses or de¬ 
preciation reserve 

The position of Commission Counsel as to expen 
tures previously charged to operation expense or to de¬ 
preciation reserve is based upon three contentions: first, 
that Commission witness Xewlands knew what he w^s 
talking about when he testified that the items were repajr 
and maintenance, and not additions, betterments or re¬ 
placements; second, that Petitioners’ witnesses Eichhorta 
and Wetzel admitted that the decision as to whether or 
not the items were repair and maintenance, or addition^, 
betterments and replacements involved judgment; and 
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third, that the case of Federal Power Commission v. 
Natural Gas Pipeline Co., 315 U. S. 575, is authority for 
the Commission’s eliminating these items from Petition¬ 
ers’ rate base. 

Commission witness Newlands flatly stated that he 
had not checked the job orders concerning these various 
items of additions, betterments and replacements. The 
transcript reads (Jt. App. 2338): 

“Trial Examiner: Have you checked the origi¬ 
nal job orders? 

The Witness: Not with these descriptions; No, 
Sir. 

Mr. King: Then you don’t know if they are 
correct or not. 

The Witness: I was in Washington when this 
was presented to us and I haven’t been back to 
Baltimore since * * * 

Question: How did you characterize the items 
as maintenance and repair Mr. Newlands without 
some knowledge of the facts contained in the job 
orders ? 

A. I had knowledge of some of the facts con¬ 
tained in the job order.” (Italics supplied) 

At another place (Jt. App. 2334) Mr. Newlands admit¬ 
ted that he did not know whether the items were additions, 
betterments or replacements. The following answer is 
typical of the ones he gave when questioned about the 
property erroneously accounted for (Jt. App. 2334): 

“Question: Now, will you refer to Item 3: Isn’t 
it true that the copper cooling coils there mentioned, 
in Item 3, are more (19624) durable than brass coils, 
which were replaced, if you know? 

A. I don’t know.” 

These facts speak for themselves; the Commission has 
been unable to explain them away. 
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Petitioners’ witnesses stated that a determination of 
whether or not an item represented an addition, replace¬ 
ment or betterment, involved an exercise of judgment, 
but that whether or not an expense represented that type 
of item or repair or maintenance was not a matter bf 
judgment. Petitioners’ witness Wetzel stated (Jt. Ajip. 
2358, 2359): j 

1 ‘By Mr. Goldberg: Q. You will also agree 
with me, 1 think, that it is fair to state that thefe 
are no hard and fast rules or standards or clear 
lines of demarcation as between addition, betteir- 
ments and replacements: ! 

A. No, I cannot agree to that statement. 

Question: Do you think there are clear lines cj>f 
demarcation which one can follow in determinin|g 
whether the item is an addition, replacement, bet¬ 
terment or repair. Is that right? 

A. Well, if I may, I would like to put it th^s 
way: That in the majority of instances the linje 
of demarcation is very evident. In some instances 
it may be considered as on the fence item. That is 
the only way I can characterize it. 

Question: Would you say there are on the fence 
items in the K schedules? 

A. I believe not.” I 


Petitioners’ witness testified flatly that he had mad^ 
a complete analysis of the job orders in question (Jtj. 
App. 2357). It is apparent, therefore, that the Commisl 
sion’s finding is unsupported by any substantial evidence) 
The Natural Gas Pipeline case, supra , is no authority) 
at all as to this item. In that case the query was whether) 
going concern value was properly a part of the rate base] 
The Court referred to the items in question as “synthetic^ 
figures” (315 U. S. at 588), and concluded that they could 
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not say that the Commission had deprived the companies 
of their property by refusing to permit them to earn for 
the future a fair return on these costs. 

It is thus apparent that the Commission and its Coun¬ 
sel are in error both factually and legally in their treat¬ 
ment of this item. 

Land and water rights acquired since December 
31, 1909 

Commission Counsel reject as irrelevant Exhibits 237, 
238, 451, 452, 453, and 456 (Jt. 3914-3963, 4449-4468, 4478- 
4481) because, they say, such evidence came from memo¬ 
randa furnished the Commission staff witness Newlands, 
at his request, by Mr. Bortner, the land expert for Peti¬ 
tioners since 1920. Counsel say that because Mr. Bortner 
did not testify, these memoranda are irrelevant. He was 
in the hearing room and available for cross-examination 
by Commission Counsel at all pertinent times if they had 
any doubt about the veracity of this material (Jt. App. 
769). Exhibit 238 lists the properties acquired by 
Petitioners through the Lancaster office from the years 
1916 to and including 1925, representing practically the 
entire period during which Petitioners contend that they 
had the right to capitalize the expenses of this office. 

The Commission’s sole witness on this point testified 
(Jt. App. 1438): 

“Q. Is it not a fact, Mr. Newlands, that the 
schedule dated April 5 in the Exhibit for Identifica¬ 
tion 238, shows that 16 properties were acquired by 
the company from 1916 to and including 1924? A. 
That would seem to be a fact based on the state¬ 
ments given here. 

Q. Well, is it or isn’t it a fact? A. Well, I would 
have to check with my other working papers to 
determine that. I believe this is correct.” (Italics 
supplied). 
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There is nothing to indicate that Mr. Newlands’ beli|ef 
was ever shaken. 

Exhibit 238 (Jt. App. 3959-3962) lists 31 properties 
acquired from 1916 to 1925 during which time, the Com¬ 
mission contends, the acquisitions were too remote arid 
too few to justify the establishment of the Lancaster offic^. 
Some of the items acquired were for the recovery of river 
coal now being used by Petitioners in operating thejr 
steam plant; others were for the Safe Harbor develop¬ 
ment. The Safe Harbor acquisitions have been excluded, 
so that there remain twenty-six properties which were 
acquired over the years in question. The Commissioh 
describes this number as too few to justify the office. 

Exhibit No. 237 (Jt. App. 3817-3941) lists the referj- 
ence points which were established for permanent use ih 
the operation of the plant, as well as drawings made iiji 
connection with these river observations permanently uset- 
ful in the operation of the plant. The Exhibit states that 
only permanent, non-recurring bench marks and drawing^ 
were charged to capital, and that recurrent readings oif 
reports were charged as operating expense (Jt. App. 3915) 
Commission Counsel, without any evidence upon which to 
base a finding, arbitrarily conclude that this permanent 
work, which was not recurring after completion, should 
be charged to operating expense. Tt is apparent that the 
conclusion is not based upon any evidence whatsoever. 


Stock issuance expense 

Commission CounsePs position with respect to stock 
issuance expense is that this item of cost should be elimi¬ 
nated because interest during construction was allowed 
during the construction of additions to plant during the 
period in question, and thus that to allow such an item 
of organization expense would be to allow duplication of 
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the allowance for interest. They say in addition that 
even if the foregoing is not true, the Commission is not 
bound by the Interstate Commerce Commission classifica¬ 
tion of investment accounts. 

In this connection it is interesting to note that the 
Commission can in one breath rely upon, and take the 
position that it is bound by, the Interstate Commerce 
Commission classification of investment accounts, and in 
the next breath take the position that such classification 
is not controlling. Compare the note on page 71 of the 
Commission’s brief which states that the Interstate Com¬ 
merce Commission has defined interest during construc¬ 
tion, and which indicates that the Commission is bound 
by that determination. On stock issuance expense, how¬ 
ever, the brief of Commission Counsel takes the position 
that where this classification defines organization expense 
as it does in Account 71 (Pet. Br., p. 210), the Commis¬ 
sion is not bound by such definition. Such agility of posi¬ 
tion should not be countenanced by this Court. If stock 
issuance expense is properly classified as an organi¬ 
zation expense, it represents proper cost, and the fact 
that interest during construction was also allowed on 
additions during this same period is immaterial. 

Conowingo backwater litigation expense 

The position of Commission Counsel with respect to the 
Conowingo litigation expense is that it is not proper 
to capitalize these costs of defending title to property 
because they were not incurred in defending title against 
claims relating to a period prior to acquisition, and 
because at any rate the proceedings did not settle the 
question of title to property. The first conclusion is 
an obvious misstatement of fact, as an examination of the 
Bill of Complaint filed in the United States District Court 
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i’or the District of Maryland (Exhibit 232, Jt. App. 3853) 
demonstrates. This Bill of Complaint shows that theije 
was a clause in the chain of title which prevented the con¬ 
struction of a dam below' Petitioners’ development at a^i 
elevation exceeding 100 feet above sea level. Petitioneils 
acquired all of their property as a result of a foreclosure 
sale, and the Special Master appointed by the Court to 
make the sale to Petitioners conveyed to them the land 
and water rights, including the right to restrict the erec¬ 
tion of a dam below the Holtw'ood project to an elevaL 
tion of 100 feet. This restriction was in reality a covenant 
running with the land. Thereafter, the present Conowing^ 
project, contemplating an elevation exceeding 100 feet} 
was begun and Petitioners filed suit to enjoin the construe} 
tion of a dam exceeding this height. It is thus obvious 
that the managers of the Conowingo project were acting in 
direct violation of the covenant in Petitioners’ deeds} 
Thus, title, during the period prior to acquisition, w T as| 
being attacked. 

Staff witness Newlands correctly characterized the 
agreement settling the law suit in the District Court of 
Maryland as a final determination of the controversy (Jt. 
App. 1390): 

“The Witness: Is the agreement of February 
20, 1926 the one which settled the controversy? Is 
that the final agreement determining the amount of 
the backwater payments ? 

By Mr. King: I think you may characterize it 
that wav. 

A. I have read that agreement. I have not read 
the other items vou mentioned * * 


It is thus apparent that the Commission’s only witness 
on this point had not read the only document determina- 



S4 


tive of this matter, namely, the Bill of Complaint, and that 
the one document that he had read, namely, the Agree¬ 
ment of Settlement, he adequately characterized as a final 
agreement which settled the controversy. Thus, Mr. 
Newlands did not know whether these costs were properly 
allowable because expended in defense of title and then 
properly characterized the litigation as final. No more 
apt example of a finding wholly unsupported by evidence 
could be imagined, as the Commission’s witness was 
ignorant concerning the purpose of these costs and dis¬ 
agreed with the Commission on the effect of the expendi¬ 
ture. 

Holtwood church 

Counsel for the Commission contend with respect to 
Petitioners’ donation to the Holtwood church, that the 
church, built as a result of Petitioners donation for the 
benefit of permanent employees living at Holtwood, was 
not built during the construction period. As the church is 
owned by Petitioners and used by their employees it is 
obviously used and useful property. Commission Counsel, 
therefore, realizing the weakness of this position has at¬ 
tempted to fit another string to their bow. The second one 
is that there is no evidence indicating the need of a church 
for the permanent operating personnel of the Holtwood 
Village. A quick glance at the map in Exhibit 27 (Jt. 
App. 2725) indicates clearly that the towns of York and 
Lancaster are approximately 20 miles distant from the 
site of the dam at which the Holtwood Village is located. 
To say that Petitioners’ permanent personnel employed at 
the Village should travel 40 miles every Sunday to go to 
and from church, in order to conclude that the church 
building is not useful to the employees, is stretching ad- 
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vocacy to the limit. Of course, the Commission has Re¬ 
jected undisputed evidence to reach its conclusion. 
Schedule L of Exhibit 320, a letter from Petitioners to i!ts 
employees concerning this church, shows the great nefd 
for a church at the Holtwood Village (Jt. App. 4066). 

CONCLUSION. 

For all the foregoing reasons the orders of the 
Federal Power Commission here presented for review 
should be set aside. 

Respectfully submitted, 

Randall J. LeBoeuf, Jr., 
Craigh Leonard, 

F. G. Aw ALT, 

Raymond Sparks, 

Daryal A. Myse, 

Preston C. King, Jr., 

Counsel for Petitioners. 


January 15, 1951. 
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Statement of Questions Presented. 

(1) Whether this Court has any jurisdiction to deter¬ 
mine the liability of Consolidated Gas Electric Light and 
Power Company of Baltimore to petitioner, Pennsylvania 
Water & Power Company, for amounts billed by petitioner 
during the period of certain stay orders. 

I 

(2) (a) Whether the funds segregated pursuant to the 
stay orders should be distributed directly to the utilities 
which paid the funds to petitioner. 

(b) Whether the expense of any distribution of 
the funds should be borne by petitioner. 

(3) Whether petitioner should be required to pay 
interest on the segregated funds. 

(4) Whether there should be any reference to ti(ie 
Federal Power Commission of any matters involved herein. 
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BRIEF FOR PETITIONER, PENNSYLVANIA 
WATER & POWER COMPANY. 

Statement of Case. 

This brief is in support of a motion made by petitioner, 
Pennsylvania Water & Power Company (Penn Water), for 
an order instructing Penn Water to distribute funds segre¬ 
gated, in accordance with the terms of certain stay orders, 
pending review of a Federal Power Commission order 
dated January 5, 1949 (the Rate Order) reducing ij^enn 
Water’s wholesale rates for service to its four electric 
utility customers* on and after February 1, 1949. 

This Court, by an order filed April 29, 1949** stayed 
the effectiveness of the provisions of the Rate Order “on 
and after February 1, 1949,” pending final disposition of 
the review proceedings herein on the conditions that (1) 
“The difference between the payments received by peti¬ 
tioner Penn Water from its said customers under exist¬ 
ing rates or arrangements and those which would be 
required under the respondent’s said order [the Rate 
Order] from and after February 1, 1949, and during the 
period this stay is in effect together with actual earnifigs 
thereon shall be separately accounted for and retained by 
petitioner Penn Water in a segregated reserve”, and that 
(2) Penn Water file with this Court and the FPC copies 
of all bills to its Customers and of all accounting entries 
and any other necessary supporting data to show com¬ 
pliance with the conditions of such stay.*** 

•Metropolitan Edison Company (ME), Philadelphia Electric 
Company (PE), Pennsylvania Power & Light Company (PP & L), 
and Consolidated Gas Electric Light and Power Company of 
Baltimore (Consolidated) collectively referred to herein as Cus¬ 
tomers. PE, ME and PP & L are hereinafter sometimes collectively 
referred to as the Pennsvlvania Customers. 

As 

•* Exhibit C to Penn Water’s motion herein. 

*** The FPC, by order of January 31, 1949 (Exhibit A to Penn 
Water’s motion herein), had stayed the Rate Order pending petition 
to review on condition of a similar segregation, and segregation 
took place from and after February 1 and prior to the entry of 
this Court’s stay. However, the provisions of this Court’s order 
cover the entire period from and after February 1, 1949 and deal 
with the entire fund. There is no sound reason why the entire 
fund should not be dealt with in the same manner, and the other 
parties do not seem to take the contrary position. 
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The period of the stay order and segregation, which 
began February 1, 1949, ended on June 25, 1952, when the 
Rate Order had been affirmed and the certification of this 
Court in lieu of mandate to the FPC was issued. The 
next day Penn Water petitioned this Court for an order 
determining the two questions of law reserved for decision 
by this Court in its stay order,* namely: 

(a) “regarding the amount of earnings or inter¬ 
est for which the petitioner Penn Water may be 
accountable as a matter of law”, and 

(b) “regarding the proper disposition of said 
segregated reserve and earnings.” 

Apparently neither the Court nor the interested parties 
considered that there was any question as to the amount of 
the segregated funds to be determined by this Court, 
because the Court did not reserve any such question, nor 
did any of the interested parties ask that any such ques¬ 
tion be reserved. This was despite the fact that at the time 
of the entry of this Court’s stay order the Certificates of 
Accounting Entries, which were being filed periodically by 
Penn Water under the FPC stay order, showed that Con¬ 
solidated had been withholding payment of substantial 
amounts billed to it by Penn Water and that such withheld 
amounts had not been put in the segregated funds. 

In any event, it can readily be demonstrated that there 
can be no such question now before this Court. In accord¬ 
ance with the stay orders, certificates were filed by Penn 
Water regarding all bills and accounting entries affecting 
the segregated funds since February 1, 1949. Seven such 
reports were filed prior to the entry of this Court’s stay, 
and ninety-one thereafter. These reports showed the 
amounts billed and the amounts paid and unpaid, and the 
amounts segregated. No question has been raised, or objec- 

• This petition rendered a report of the segregated funds so 
far as then ascertainable, that is, up to May 31, 1952. On Sep¬ 
tember 25, 1952, Penn Water filed a supplemental report on the 
segregated funds including the period June 1 through June 25, 
1952. 


tion made at any time, as to the correctness of Penn Water’s 
computations, and no proper objection has been made in 
this special proceeding. As the other parties concede, th^re 
is no question of the figures or any question of misappro¬ 
priation of funds or any shortage requiring investigation. 

As is shown by the Certificates of Accounting Entries 
filed by Penn Water with the FPC and this Court, during 
the period of the aforesaid stay order of this Court, Feb¬ 
ruary 1, 1949 through June 25, 1952, Penn Water billed |ts 
Customers for $4,350,748.04 in excess of the charges pro¬ 
vided for under the Rate Order. 

Of this amount $1,833,550.95 was billed to and paid by 
the Pennsylvania Customers and segregated by Penn Water 
in accordance with the terms of said stay orders. There is 
no dispute of any sort as to the funds segregated in respect 
of the Pennsylvania Customers.* •• 

The remaining $2,517,197.09 of the excess was billed ^;o 
Consolidated. There is no dispute or disagreement by any 
of the parties as to this figure. Since Consolidated hps 
failed and refused to pay $2,171,483.23 of the amounts billed 
by Penn Water to Consolidated during the stay period 
(consisting primarily of amounts equal to operating 
expenses of Penn Water during that period). Penn Watqr 
has segregated in respect of Consolidated $345,713.86^* 
which represents the amount received by Penn Water in 
excess of that provided in the Rate Order, or the excels 
billed to Consolidated less $2,171,483.23 withheld by Con¬ 
solidated. As to this amount of $2,171,483.23 Consolidated 

| 

contends that it is not liable to Penn Water therefor. j 

• A small year-end tax adjustment in respect of the year 195^ 
must be made in the case of the funds segregated for ME, ip 
accordance with the contract between Penn Water and ME. But 
this has always been done without dispute, and there is no dispute 
anticipated on the adjustment for 1952. 

•• These funds are subject to a year-end adjustment for the 
amount included therein for the period from January 1 to June 
25,1952, because under the rate schedule billings are made monthly 
on an estimated basis subject to adjustment after the end of the 
year when the actual amounts to be included in the bill are known r 
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Penn Water has pending in the United States District 
Court for the District of Maryland suits against Consol¬ 
idated to collect the amounts billed and unpaid to May 31, 
1952.* If that Court should determine that Consolidated 
is liable to Penn Water for the full amount hilled by 
Penn Water to Consolidated, Penn Water will upon receipt 
of payment by Consolidated pay the moneys into the fund 
segregated with respect to Consolidated. If the District 
Court for Maryland should determine that Consolidated is 
not liable in whole or in part for any items in respect of 
operating expenses withheld by Consolidated, then Penn 
Water will be obligated to pay into the fund segregated in 
respect of Consolidated such amounts as are received from 
Consolidated plus whatever more is necessary in order to 
bring the fund up to the required amount. 

A comparison of the figures in Exhibit No. 1 (pp. 3, 5) 
to Consolidated’s answer and motion herein and the figures 
in the Certificate of Accounting Entries filed by Penn Water 
with this Court (Certificate of Accounting Entries No. 96- 
89) demonstrates that Penn Water and Consolidated are in 
accord as to the additional amount which will ultimately be 
segregated with respect to Consolidated for the period Feb¬ 
ruary 1,1949 through May 31, 1952.** The computation of 
the amount to be segregated for the remaining 25 days of the 
stay period has been made on the same basis as the prior 
period and presumably is likewise in accordance with Con¬ 
solidated’s computation. 

* These suits include claims for amounts billed to and unpaid 
by Consolidated for periods prior to the stay period and running 
back to 1946, and claims against Consolidated for damages under 
the antitrust laws. 

Consolidated has withheld amounts on all bills rendered by 
Penn Water since May 31, 1952 under both the previously exist¬ 
ing billing arrangements and, after June 25, 1952, the Rate Order. 
Penn Water intends, after January 1953, to bring suit for the 
amounts so withheld when the exact amounts owing have finally 
been determined as a result of the annual year-end adjustment. 

••That is, $147,882.14 (Consol. Ex. 1, p. 3) plus $1,979,608.69 
(Consol. Ex. 1, p. 5), or a total of $2,127,490.83. 
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Summary of Argument. 

As will be shown in Point I below, questions as to 
Consolidated’s liability to pay amounts billed by Penn 
Water are not before this Court or within the jurisdiction 
of this Court or the FPC, since, under the provisions of 
Section 317 of the Federal Power Act, the District Courts 
of the United States are given exclusive jurisdiction of such 
questions. 

As will be shown in Point II below, the funds segregated 
or to be segregated pursuant to the stay orders, together 
with the actual earnings thereon, should be distributed by 
Penn Water, in accordance with the laws of Maryland and 
Pennsylvania, respectively, directly to the Customers from 
which the funds were received and any expenses involved 
in distribution of the segregated funds should not be borne 
by Penn Water. j 

As will be shown in Point III below, it woul4 be 
inequitable to charge Penn Water interest on the segregated 
funds. The segregated funds have been invested in short¬ 
term U. S. Government obligations and the earnings there¬ 
from have been added to the segregated funds. Penn Water 
has not had the use of such funds in its business and the 

I 

funds have been ruled by the Bureau of Internal Revenue 
not to be taxable income to Penn Water. 

Since there is no dispute as to the amount of the seg¬ 
regated funds, the only questions for decision herein are 
the questions as to method of distribution and interest pay¬ 
able. Obviously, these are questions of law which must be 
determined by this Court, and no reference to any master, 
referee or commission is necessary or appropriate. 

FPC counsel seem to be trying to create an impression 
that matters such as those involved here have been referred 
to the FPC by Courts of Appeals in other circuits. There 
is nothing to this. We can find no instance where a matfyr 
relating to segregated funds has been referred by a Cofirt 
of Appeals to the FPC, and the FPC has cited no such 
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instance. In the various cases in which a Court of Appeals 
has dealt with questions relating to segregated funds the 
FPC has simply been permitted to state its position as a 
litigating party through briefs and oral argument of its 
counsel. 


POINT I. 

Neither this Court nor the FPC has any jurisdiction 
to determine the extent of Consolidated’s liability to 
Penn Water for amounts billed by Penn Water during 
the period of the Stay Orders. 

A. Under the express provisions of Section 317 of the 
Federal Power Act the United States District Courts have 
exclusive jurisdiction to determine Consolidated’s liability 
to Penn Water. 

The liability of Consolidated to Penn Water is a liability 
under a rate schedule filed pursuant to the Federal Power 
Act and rules, regulations and orders issued under the 
Act. Section 317 of the Act specifically provides that the 
District Courts of the United States shall have exclusive 
jurisdiction over such liabilities. This precludes any juris¬ 
diction in this Court or in the FPC. 

Section 317 of the Federal Power Act* provides: 

“The District Courts of the United States, the 
District Court of the United States for the District 
of Columbia, and the United States courts of any 
Territory or other place subject to the jurisdiction 
of the United States shall have exclusive jurisdiction 
of violations of this Act or the rules, regulations, and 
orders thereunder and of all suits in equity and 
actions at law brought to enforce any liability or duty 
created by * * * this chapter or any rule, regulation, 

• For U. S. C. citations of the Federal Power Act see table of 
citations. 
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or order thereunder. # * * Judgments and decreep so 
rendered shall be subject to review as provided in 
Sections 225 and 347 of Title 28 • # •”• 

The word ‘ 1 exclusive ’ 1 used in an act giving a specified 
court jurisdiction means that such court is possessed with 
jurisdiction to the exclusion of all others.** 

That Congress used the word “exclusive” advisedljp is 
apparent from legislative history of an identical provision 
in the Securities and Exchange Act of 1934 (15 U. S. C. 
§78aa) which section was the prototype of §317 of the 
Federal Power Act. This section of the Securities hnd 
Exchange Bill, as originally introduced in the House, read: 

“Sec. 26. The district courts of the United 
States, the Supreme Court of the District of Colom¬ 
bia, and the United States courts of any Territory 
or other place subject to the jurisdiction of the 
United States shall have jurisdiction of violations 
of this act or the rules and regulations thereunder, 
and of all suits in equity and actions at law brought 
to enforce any liability or duty created by this act 
or the rules and regulations thereunder” (78 Cotig. 
Rec. 8099 (May 4, 1934)). I 


When this section was read in the House, sitting a^ a 
committee of the whole House, the following took place: 


“Mr. Rayburn. Mr. Chairman, I offer an amejid- 
ment. 


The Clerk read as follows: 


• 28 U. S. C. §§ 1254, 1291-1294. Appeal from a District Court 
is, of course, to the Court of Appeals in the circuit embracing ihe 
District. j 

••In the few instances in which the contrary contention has 
been made it has been rejected. Watson v. Henderson, 98 Ark. 63, 
135 S. W. 461 (1911); Ex parte Wade, 2 Okla. Cr. 100, 100 Pac. 35 
(1909); Commonwealth v. Superintendent of House of Correction, 
64 Pa. Super. 613 (1916). 


I 


i 
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Committee amendment offered by Mr. Rayburn: on 
page 52, in line 9, after the word ‘have’, insert the 
word ‘exclusive.’ 

Mr. Rayburn. Mr. Chairman, I have only this 
to say—that we thought the bill as drawn meant 
exclusive, but in order that it may be entirely clear 
we offer this amendment. 

The amendment was agreed to.” (ibid) 

About one year after this Bill became law, the Federal 
Power Act, containing an identical provision, was intro¬ 
duced in both the House (H. R. 5423-§330, 74th Cong., 1st 
Sess., Feb. 6, 1935) and the Senate (S. 1725-§312, 74th 
Cong., 1st Sess., Feb. 6, 1935). 

Where Congress has intended to vest District Courts 
with concurrent or limited jurisdiction it has done so specifi¬ 
cally.* 

Where Congress has intended to grant exclusive and 
plenary jurisdiction to a regulatory commission it has also 
done so specifically.** Where Congress intended to limit 
the jurisdiction of the Federal courts to a specific subject 
matter or to a specific form of action, Congress did so 
specifically.* ** 

• Under the following statutes the District Courts have specifi¬ 
cally been given concurrent jurisdiction with state and territorial 
courts with respect to certain subjects: Public Utility Holding 
Company Act, 15 U. S. C. §79y; Investment Advisers Act, 15 
U. S. C. §80b-14; Investment Companies Act, 15 U. S. C. §80a-43; 
Securities Act of 1933, 15 U. S. C. §77v; Trust Indentures Act, 
15 U. S. C. §77wv. 

Under the following statutes the District Courts have specifically 
been given concurrent jurisdiction with the regulatory commission 
with respect to certain subjects: Interstate Commerce Act, 49 U. S. 
C. §9; Packers and Stockyards Act, 7 U. S. C. §209. 

•• Interstate Commerce Act—Securities of Carriers—49 U. S. 
C. §20a(7). 

“ (7) The jurisdiction conferred upon the commission by 
this section shall be exclusive and plenary, and a carrier 
may issue securities and assume obligations or liabilities in 
accordance with the provisions of this section without secur¬ 
ing approval other than as specified herein.” 

••• Federal Trade Commission Act, 15 U. S. C. §53. 
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Section 317 of the Federal Power Act, after providing 
that the District Courts of the United States shall pave 
exclusive jurisdiction of liabilities arising under or vijola- 
tions of the Act or the rules, regulations and orders thbre- 
under, provides that judgments and decrees by such Coiirts 
shall be subject to review as therein provided. 

Thus the Congressional mandate is perfectly clear. Con¬ 
solidated’s liability to Penn Water must be determined in 
the first instance by a District Court having jurisdiction of 
the parties with either party having a right of appeal to 
the Court of Appeals of the Circuit in which the Distinct 
Court is located. For this Court to take jurisdiction of tihis 
issue would not only violate the “exclusive” provision of 
Section 317, but would deprive the parties of their statutory 
right of appeal, there being no appeal as of right from the 
order of this Court. | 

The provisions of Section 317 giving the District Counts 
exclusive jurisdiction over claims of the type Penn Water 
has against Consolidated are consistent with the fact tl|at 
the Federal Power Act contains no provision under which 
Penn Water could obtain any relief from the FPC as against 
Consolidated since the FPC has no authority to enter judg¬ 
ment or order the payment of moneys. j 

The FPC (p. 6 of its Countermotion) relies on Sections 
307(a), 306 and 309 of the Federal Power Act as supporting 
its argument that it has primary jurisdiction to determine 
Consolidated’s liability to Penn Water. I 

Sections 307(a) and 306 relate only to the FPC’s juris¬ 
diction to investigate violations of the Act in order to enable 
the FPC to regulate more effectively the future conduct <]>f 
utilities subject to the Act. i 

On April 19, 1935 in the Hearings before the Committee 
on Interstate Commerce of the United States Senate, 74t!h 
Cong., 1st Sess. on S. 1725, Mr. DeVane, then Solicitor ojf 
the FPC, who participated in the preparation of the Federall 
Power Act, submitted to the Committee a sectional analysis 
of the Federal Power Act. Regarding the current Sectioii 
307(a) of the Act (then numbered 305), Mr. DeVane gave 
this interpretation at page 248: 
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“Section 305 empowers the Commission (a) to 
make investigations to aid it or State commissions 
in the regulation of public utilities under its juris¬ 
diction; (b) to subpoena witnesses and compel the 
production of books, papers, correspondence, etc.; 
(c) and in case of contumacy by, or refusal to obey a 
subpoena issued to, any person, to invoke the aid 
of any court of the United States, within the juris¬ 
diction in which such investigation is carried on, to 
compel such person to testify or produce books and 
records as ordered. Subsection (d) contains the 
usual provision exempting persons complying with 
such orders of the Commission from penalty or for¬ 
feiture on account of any transaction or thing con¬ 
cerning which he is compelled to testify or produce 
evidence.” (Emphasis added.) 

Thus it is certain from the legislative history of the 
Act that the grant of power in Section 307(a) to the FPC 
was to enable the FPC to regulate utilities administratively, 
and did not give the FPC judicial power to determine or 
enforce liabilities arising under the Act. 

Section 306 simply authorizes the FPC to investigate 
any complaint against a utility but this Section does not pro¬ 
vide for the granting of any relief. 

Section 309 gives the FPC power to prescribe or issue 
general rules, regulations and orders to carry out the pro¬ 
visions of the Federal Power Act. Under these provisions 
the FPC has, of course, no jurisdiction to determine 
liability as between two utilities and to order Consolidated 
to pay amounts billed to it by Penn Water or to grant any 
other relief with respect to a filed rate schedule applicable 
to a past period. 

Under Section 317 and sections of other acts identical 
to Section 317 the courts have without question recognized 
that District Courts have jurisdiction to decide issues 
similar to Penn Water’s claim against Consolidated to 
the exclusion of any other tribunal. 
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In Montana-Dahota Utilities Co. v. Northwestern Publio 
Service Co., 341 U. S. 246 (1951) the Supreme Co|irt, 
though holding that the complaint failed to state a caluse 
of action, stated (p. 249): 

“Petitioner’s complaint, in substance, alleges 
existence of the interlocking directorship, contends 
that such relationship was used fraudulently; to 
deprive it of its federally conferred right to reason¬ 
able rates and charges, and demands reparations. 
We think there was power in the District Courf to 
decide whether the claims so grounded constitute a 
cause of action maintainable in federal court and, 
if so, whether it is sustained on the facts. We think 
a direction to dismiss for want of jurisdiction was 
error and that it should not stand as a precedent.” 
(Emphasis added.) 

In so holding, the Supreme Court repudiated the Eighth 
Circuit’s determination that under the Federal Power Act 
the FPC and not the District Court had jurisdiction oyer 
a claim by one utility against another with respect tc| a 
past period. Cf. Mississippi Power & Light Co. v. Federal 
Power Commission, 131 F. 2d 148 (5th Cir. 1942). I 

Mississippi Power & Light Co. v. Memphis Natural Gas 
Co., 162 F. 2d 388 (5th Cir. 1947), cert. den. 332 U. S. 7|0, 
a case arising under the Natural Gas Act* is especially 
applicable to the instant case. In that case Memphis Nat¬ 
ural Gas Co. (Memphis) sued Mississippi Power & Light 
Co. (Mississippi) to collect amounts billed and claimed to 
be due for gas and other services rendered under a contract 
filed as a rate schedule with the Federal Power Commission. 
While this suit was pending, Mississippi filed a complaint 
before the FPC asking the FPC to determine, among other 
things, that the rates charged by Memphis, and upon whiih 
Memphis was suing in the District Court were, “in violation 

* Section 22 of the Natural Gas Act (15 U. S. C. §717u) contains 
a jurisdictional section identical to Section 317 of the Federal 
Power Act. 
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of its contract with Mississippi Power & Light”. 1945 
FURA (FPC) 677 (No. 33). In short, Mississippi asked 
the FPC to determine that the bills rendered by Memphis 
to Mississippi were not in accordance with the filed tariff. 
The FPC held that it had no “authority under the Natural 
Gas Act to grant the relief requested”. Id. at 725. The 
District Court granted judgment for Memphis in the amount 
claimed. On appeal, the Fifth Circuit affirmed the judg¬ 
ment, thus upholding the District Court’s jurisdiction over 
this type of claim.* 

It is especially significant to note that Mississippi had 
asked the FPC to interpret Memphis’ filed rate schedule 
and thereupon to determine what the proper charges for 
past services should have been. 

In its answer Memphis had claimed (pp. 14-15, Answer 
of Memphis Natural Gas Company, Docket No. G-633, June 
14, 1945) that the FPC had no jurisdiction to determine 
what the past charges should have been and that such 
matters were in the jurisdiction of the District Court. 

The FPC, relying upon Section 5(a) of the Natural Gas 
Act which authorizes the FPC, in the identical language of 
Section 206(a) of the Federal Power Act, to “determine the 
just and reasonable rate, charge, classification, rule, regu¬ 
lation, practice, or contract to be thereafter observed and 
in force, and ... fix the same by order” (emphasis added), 
held that it had no “authority under the Natural Gas Act 
to grant the relief requested” since such relief involved 
past rates on file with the Commission. (Order Dismissing 
Complaint, Docket No. G-633, October 3, 1945.) ** 

• Only in cases where a specific provision of an act vests a 
commission with jurisdiction over the claim and provides for a 
remedy under the act have the courts held that a commission has 
primary jurisdiction to determine the matter. See Panhandle 
Eastern Pipe Line Co. v. Michigan Consolidated Gas Co., 177 F. 
2d 942 (6th Cir. 1949); Michigan Consolidated Gas Co. v. Pan¬ 
handle Pipe Line Co., 173 F. 2d 784 (6th Cir. 1949). 

** In its Application for Rehearing, Mississippi Power & Light 
Co. v. Memphis Natural Gas Co., Docket No. G-633, November 2, 
1945, Mississippi stated that it was seeking a determination 

“(2) Whether the rates on file with the Commission in 
the contract between Memphis and Mississippi . . . were 
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The Securities and Exchange Act, as well as the Natural 
Gas Act, has a jurisdictional provision identical to Section 
317. Under this section, 15 U. S. C. A. §78aa, in Robison 
v. Lifford, 92 F. Supp. 145 (E. D. Pa. 1950) the Disirict 
Court held that it had jurisdiction over a suit for damages 
based upon defendant’s misrepresentations which caused 
the plaintiffs to sell stock to the defendant. Of. Hawkins v. 
Merrill Lynch, Pierce, Fenner & Beane, 85 F. Supp. 104 
(W. D. Ark. 1949); Slavin v. Germantown Fire Ins . Co.,\ 174 
F. 2d 799 (3rd Cir. 1949); Remar v. Clayton Securities 
Cory,, 81 F. Supp. 1014 (D. Mass. 1949). 

The effect of the decisions under Section 317 of the 
Federal Power Act and under the identical provision^ of 
other regulatory statutes is that the Federal District Coikrts 
have exclusive jurisdiction over any claim such as Consoli¬ 
dated ’s liability under a rate schedule. 

B. Even in the absence of Section 317 of the Federal 
Power Act, Penn Water’s claims against Consolidated would 
not be within the jurisdiction of this Court or the FPC. 

„ I 

Even in the absence of Section 317 of the Federal Po-jver 
Act, no valid argument could be made that this Cc^urt 
has jurisdiction over the liability of Consolidated to 
Penn Water under a rate schedule. This Court is a cour(; of 
appeal, not a trial court of first instance with facilities to 
try issues of fact and issue process for collection of 
judgments. 

Consolidated’s intervention cannot give this Court ^uy 
such jurisdiction since a person’s intervention in a chse 
cannot confer upon the Court jurisdiction over subject 
matter as distinguished from jurisdiction of the person. 
For example, if any Customer of Penn Water had not inter- 

those which Memphis attempted to charge Mississippi, or 
were, because of said Article Fourth [of the contract con¬ 
stituting the tariff], reduced ...” 

The FPC in its Order Denying Application for Reconsideration, 
Mississippi Power & Light Co. v. Memphis Natural Gas Co., Docket 
No. G-633, December 3, 1945, held that it had no jurisdiction to 
consider any of Mississippi’s claims as requested in Mississippi’s 
complaint. 
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vened and had refused or failed to pay amounts billed to it 
by Penn Water, no one would contend that this Court could 
adjudicate the matter and issue process against such Cus¬ 
tomer to collect the amounts. There should he no difference 
in the case of Consolidated because of its intervention. 

The FPC and the Maryland Commission have conceded 
(Countermotion pp. ’4, 8, 10), and Consolidated as well 
(Transcript, pp. 18, 73, before U. S. D. C., Md., Sept. 16, 
1952), that there is no jurisdiction in this Court to adjudi¬ 
cate amounts relating to the period prior to the beginning 
of the stay order period (February 1, 1949), and make no 
claim that there is such jurisdiction over amounts with 
respect to periods subsequent to the end of the stay order 
period (June 25, 1952). The United States District Court 
for Maryland will have to determine the collectibility of 
such amounts for those periods. Consequently, the only 
orderly procedure is for that Court also to adjudicate 
amounts for the stay period (February 1, 1949 to June 25, 
1952). 


C. No reference to the FPC is appropriate or per¬ 
missible. 

The determination of Consolidated^ liability or non¬ 
liability to Penn Water for amounts billed but unpaid by 
Consolidated, depends principally on application of the 
words “reasonable operating expenses” or, as the FPC 
calls it , 11 reasonable and necessary operating expenses ’ ’ to 
the undisputed facts. These words are used in their normal 
contractual sense and not as “words of art” having a 
special meaning peculiar to the utility industry. These 
words were in fact used by Penn Water and Consolidated 
as part of a purported contract before the contract was 
filed as a rate schedule and do not require the expertise of 
a regulatory commission for their interpretation. This 
determination of whether the expenses incurred by Penn 
Water and for which amounts had been billed to but unpaid 
by Consolidated are “reasonable operating expenses” has 
been put before the District Court for Maryland, and will 
be determined by that Court without the need for any 
reference to the FPC. 
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The present ease is unlike Far East Conference v. Unfited 
States, 342 U. S. 570 (1950) in that the present case involves 
no question within the primary jurisdiction of the FP(p or 
relating to matters “generally unfamiliar to a judicial tri¬ 
bunal, but well understood by an administrative body 
especially trained and experienced in the intricate and tech¬ 
nical facts and usages of the industry” (Id. at pp. 573-74). 
In fact, as will be pointed out below, the FPC in this case 
has already determined that it is without jurisdiction), to 
settle the issue of Consolidated’s liability to Penn Water. 

It is only where the solution of a problem depends upon 
the determination of an issue which is by statute commitjted 
to an administrative body that the Courts are ousted) of 
jurisdiction.* 

Justice Brandeis, in Great Northern Railway Co v. 
Merchants Elevator Co., 259 U. S. 285 (1922), speaking for 
an unanimous Court, held that even where a Commission has 
concurrent jurisdiction with a Court, there is no need for 
reference to the Commission where the only question before 
the Court is to determine the meaning of ordinary words 
used in their normal sense. Mr. Justice Brandeis s^id 
(p. 294): I 

“The task to be performed is to determine fhe 
meaning of words of the tariff which were used in 


* See, e.g., Texas <& Pac. Ry. v. Abeline Cotton Oil Co., ^04 
U. S. 426 (1907) ; Baltimore & Ohio R. R. v. Pitcairn Coal Co., 
215 U. S. 481 (1910); Robinson v. Baltimore & Ohio R. R., 222 
U. S. 506 (1912) ; Mitchell Coal Co. v. Pennsylvania R. R. Cjo., 
230 U. S. 247 (1913); Morrisdale Coal Co. v. Pennsylvania R. ft. 
Co., 230 U. S. 304 (1913); Northern Pacific Ry. v. Solum, 247 
U. S. 477 (1917); Texas & Pacific Ry. v. American Tie & Timber 
Co., 234 U. S. 138 (1914); Loomis v. Lehigh Valley Railroad Co., 
240 U. S. 43 (1916) ; St. Louis etc. Ry. v. Brownsville Dist., 304 
U. S. 295 (1938) ; Midland Valley R. R. v. Barkley, 276 U. S. 432 
(1928) ; Director General v. Viscose Co., 254 U. S. 498 (1921); 
United States Navigation Co. v. Cunard Steamship Co., 284 U. p. 
474 (1932) ; Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 
(1938); Radio Station WOW v. Johnson, 326 U. S. 120 (1945); 
Aircraft & Diesel Corp. v. Hirsch, 331 U. S. 752 (1947) ; Slocufn 
v. Delaware L. & W. R. Co., 339 U. S. 239 (1950); Cf. Order <?/ 
Conductors v. Southern Ry. Co., 339 U. S. 255 (1950); Order gf 
Conductors v. Pitney, 326 U. S. 561 (1946). 
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their ordinary sense and to apply that meaning to 
the undisputed facts. That operation was solely one 
of construction; and preliminary resort to the Com¬ 
mission was, therefore, unnecessary. ’’ 

Since the determination of Consolidated’s liability 
involves an interpretation of non-technical words used in 
their normal sense, the issue is one within the exclusive 
jurisdiction of the District Court without reference to the 
FPC.* 

Reference is made to a commission only in those cases 
where intimate knowledge of the industry is necessary to 
understand the words used or where there are many and 
intricate facts relating to usage in the industry and the 
commission has statutory jurisdiction.** 

* See, e. g., Great Northern Railway Co. v. Merchants Elevator 
Co., supra; Cf. Pyramid Motor Freight Corp. v. Ispass, 330 U. S. 
695 (1947); Turner Lumber Co. v. Chicago, M. & St. P. Ry., 271 
U. S. 259 (1926); Whitam v. Chicago R. I. & P. Co., 66 F. Supp. 
1014 (N. D. Tex. 1946) ; Jarka Corporation of Baltimore v. Penn¬ 
sylvania R. Co., 42 F. Supp. 371 (D. Md. 1941), aff’d 130 F. 2d 
804 (4th Cir. 1942); Chicago Great Western R. Co. v. The Farmed 
Shipping Association, 59 F. 2d 657 (10th Cir. 1932); Watson Bros. 
Transp. Co. v. Feinberg Kosher Sausage Co., 193 F. 2d 283 (8th 
Cir. 1951); Armour & Co. v. Chicago, M., St. P. & Pac. R. Co., 188 
F. 2d 603 (7th Cir. 1951), cert, denied 342 U. S. 860; Atchison, 

T. & S. F. Ry. Co. v. United States ex rel. Sonken-Galamba Corp., 
98 F. 2d 457 (8th Cir. 1938); Texas & Pacific Ry. v. Sonken- 
Galamba Corp., 100 F. 2d 158 (5th Cir. 1938), cert. den. 306 

U. S. 655; American Ry. Express Co., Inc. v. Price Bros. Inc., 54 
F. 2d 67 (5th Cir. 1932); Union Pac. R. Co. v. United States, 101 
F. Supp. 78 (Court of Claims 1951); Accord, Atchison, T. & S. F. 
Ry. Co. v. United States, 101 F. Supp. 889 (Court of Claims 1952); 
Murray Co. v. Gulf, C. & S. F. Ry. Co., 59 F. Supp. 366 (N. D. 
Tex. 1945); Indiana Harbor Belt R. Co. v. Jacob Stern & Sons, 
37 F. Supp. 690 (N. D. Ill. 1941). 

** See Armour & Co. v. Alton R. Co., 312 U. S. 195 (1941); 
Swift & Co. v. United States, 316 U. S. 216, 221-224 (1942); 
Atchison, T. & S. F. Ry. v. United States, 295 U. S. 193 (1935); 
Order of Conductors v. Pitney, 326 U. S. 561 (1946); General 
American Tank Car Corp. v. El Dorado Terminal Co., 308 U. S. 
422 (1940) ; Jarka Corp. of Baltimore v. Pennsylvania R. Co., 130 
F. 2d 804 (4th Cir. 1942); Ewen v. Peoria & E. Ry. Co., 78 F. 
Supp. 312 (S. D. N. Y. 1948), cert. den. 336 U. S. 919 (1949); 
Akers Motor Lines v. Malone Freight Lines, 88 F. Supp. 654 (N. D. 
Ala. 1950). 
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It should be noted that Courts have uniformly assumed 
jurisdiction over actions brought to collect amounts claimed 
to be due under a rate schedule.* 

Not only has the FPC no authority under the Federal 
Power Act to adjudicate Consolidated’s liability to Penn 
Water but the FPC has already adjudicated its own la(pk of 
jurisdiction and held that the question of the amount of 
Consolidated’s liability to Penn Water for services ren¬ 
dered is a question for the courts.** The opinion and order 
so holding has been affirmed by this Court and the Supreme 
Court and is res judicata. 

It is a general rule that, when an administrative agency 
exercises its quasi judicial powers and its order has been 
affirmed by a final judgment of a reviewing court, the ques¬ 
tions determined by the affirmance of the agency’s orders 
become res judicata *** r 

* Mississippi Power & Light Co. v. Memphis Natural Gas Co., 
162 F. 2d 388 (5th Cir. 1947); McBride v. Western Union Tel. Co., 
171 F. 2d 1 (9th Cir. 1949); Interstate Commerce Commission v. 
Overnight Motor Transp. Co., 24 F. Supp. 751 (E. D. Pa. 1938); 
Kansas City Southern By. Co., v. Wolf, 272 Fed. 681 (8th Cir. 
1921); Barrett v. Gimbel Brothers, 226 Fed. 623 (3rd Cir. 19^5); 
Bernstein Bros. Pipe & Machinery Co. v. Denver & R. G. W. R. Co., 
193 F. 2d 441 (10th Cir. 1951). 

# * The FPC and the Maryland Commission in their counter- 
motion (pp. 27, 28) quote from the FPC’s opinion and order dated 
January 5, 1949 which so held. 

*#* i n re Federal Water <& Gas Corp., 188 F. 2d 100 (3d pir. 
1951), cert. den. 341 U. S. 953; Old Colony Trust v. Commissioner 
of Internal Revenue, 279 U. S. 716 (1929); Grubb v. Public Util¬ 
ities Commission, 281 U. S. 470 (1930); Betts v. R. R. Commission, 
6 F. Supp. 591 (S. D. Calif. 1933), aff’d 291 U. S. 652 (193£); 
U. S. ex rel. Donner Steel Co. v. Interstate Commerce Commission, 
8 F. 2d 905 (D. C. Cir. 1925), cert. den. 270 U. S. 651 (1926); 
Lehigh Valley R. Co. of New Jersey v. Martin, 100 F. 2d 139 (3d 
Cir. 1938), cert. den. 306 U. S. 651 (1939). j 

The fact that the correctness of the FPC’s determination as to 
its lack of jurisdiction to determine Consolidated’s liability was 
not specifically argued on appeal does not prevent it from being 
res judicaia. Grubb v. Public Utilities Commission, 281 U. S. 470 
(1930); U. S. ex rel. Donner Steel Co. v. Interstate Commence 
Commission, 8 F. 2d 905, 906 (D. C. Cir. 1925), cert. den. 270 
U. S. 651. 




18 


The FPC having determined its lack of jurisdiction may 
not now vacate this previous opinion and order and reex¬ 
amine its determination. Mine Workers v. Eagle-Picher 
Co., 325 U. S. 335 (1945). 

The FPC has attempted to explain away its ruling on 
the ground that it related only to Consolidated’s liability 
to Penn Water under its contracts qua contract and not to 
Consolidated’s liabilities to Penn Water under its rate 
schedules though the rate schedules in fact consisted of pro¬ 
visions of the contracts themselves. There can be nothing 
to this. The contractual provisions constituted a filed rate 
schedule at the time of the adjudication of lack of authority 
and, if the FPC has any jurisdiction by reason of this being 
a matter of filed rates, the FPC had it then. In any event, 
there is no essential difference for this purpose between a 
rate schedule liability and a contract liability. The court 
in Union Wire Rope Corporation v. Atchison, T. & S. F. 
Ry. Co., 66 F. 2d 965, 966-67 (8th Cir. 1933) stated: 

“A rate tariff is in essence a statement by the 
carrier to possible shippers that it will furnish 
certain services under certain conditions for a certain 
price. When a tariff has become legally promul¬ 
gated, it is binding upon both the carrier and any 
shipper taking advantage of it, and its terms (in 
essence) become, in such respects, the only contract 
between the two allowed by law.” 

See also, Pacific S. S. Co. v. Cackette, 8 F. 2d 259 (9th Cir. 
1925); Sachs v. Universal Car Loading & Distributing Co., 
78 F. Supp. 619, 622 (N. D. Ill. 1948); Lowden v. Iroquois 
Coal Co., 18 F. Supp. 923, 925 (N. D. Ill. 1937). 

In view of the FPC’s complete lack of jurisdiction to 
determine Consolidated’s liability to Penn Water, any 
reference of that issue to the FPC by any court would be 
improper. 

In Montana-Dakota Utilities Co. v. Northwestern Public 
Service Co., 341 U. S. 246 (1951), the Supreme Court con¬ 
sidered the question of whether the District Court should 
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have referred to the FPC a question with respect to past 
rates though it was admitted that the FPC had no juris¬ 
diction either to fix rates retroactively or award damages. 
The majority opinion stated that the District Court should 
not have referred such issues to the FPC and seated 
(p. 254): 

“* * * we know of no case where the court has 
ordered reference of an issue which the adminis¬ 
trative body would not itself have jurisdiction to 
determine in a proceeding for that purpose.” 
(Emphasis added.) * 

D. The suits in the District Court for Maryland should 
be expedited rather than delayed, and this Court should 
forthwith enter a distribution order herein. 

The stay order of this Court provided that Penn "Water 
deposit in the segregated funds the difference between 
the payments received under the then existing arrange¬ 
ments and those which would he required under the Pate 
Order. As respects Consolidated the Rate Order, in sub¬ 
stance, continued the provisions of the existing arrange¬ 
ments, simply reducing Penn Water’s return.** Undefi the 

• Smith v. Hoboken R. Co., 328 U. S. 123 (1946); Thompson 
v. Texas Mexican R. Co., 328 U. S. 134 (1946); cf. JJ. S. Alkali 
Ass’n v. U. S., 325 U. S. 196, 210 (1945); General Amer. Tank Car 
Corp. v. El Dorado Terminal Co., 308 U. S. 422, 433 (1940)!; El 
Dorado Oil Works v. U. S., 328 U. S. 12 (1946); Atlantic Coast 
Line v. Florida, 295 U. S. 301, 312 (1935), cited by the minority 
(p. 261) for the proposition that courts may call to their aid 
appropriate administrative agencies, all involved an issue of what 
would be just or reasonable rates and rate making is obviously 
within the jurisdiction of the administrative agency. 

** Consolidated’s Brief in opposition to petition for certiorari, 
Sup. Ct. Oct. Tm. 1951, Nos. 428, 429, p. 3; FPC’s Brief in oppo¬ 
sition to motion to annul, filed in this Court, No. 10,236, January 11, 
1951. The FPC stated in said Brief (p. 22) : 

“* * * in prescribing the residual payment type of rate for 
the services rendered to Baltimore Company [Consolidated], 
the Commission [FPC] adopted the same type of ratfe or 
method of computing charges to effectuate the reduced rate 
it prescribed, as had previously been provided in the Balti¬ 
more contract [the then existing arrangement] 
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then existing billing arrangements and the Rate Order, 
Consolidated is obligated to pay Penn Water an amount 
which includes in its computation the operating expenses of 
Penn Water. The then existing arrangements described 
these expenses payable by Consolidated as “reasonable 
operating expenses” and the Rate Order described them as 
“reasonable and necessary operating expenses”. There 
is, however, no distinction or difference in result under 
the two wordings since Penn Water and Consolidated have 
uniformly treated “reasonable” and “reasonable and 
necessary ’ ’ as being identical and interchangeable. Counsel 
for Consolidated itself, for example, in argument in the 
District Court for Maryland, conceded that there is no 
distinction or difference and stated: 

“In other words, Your Honor, every item of 
expense disbursed by the plaintiff [Penn Water] is 
payable by the defendant [Consolidated] if that 
item be a reasonable operating expense or, as the 
Federal Power Commission at one time put it, a 
reasonable and necessary operating expense.” 
(Civil Actions Nos. 4610, 5884. Transcript of pro¬ 
ceedings September 16, 1952, p. 7.) 

Since the ending of the stay order period June 25, 
1952, Consolidated has continued to withhold amounts 
billed by Penn Water under the Rate Order which went 
into effect after that date and Penn Water intends to bring 
an action in the District Court for Maryland to recover 
such amounts. 

In any event, the determination by the District Court 
for Maryland of the issue of Consolidated’s liability to 
Penn Water for amounts equal to operating expenses billed 
and unpaid under the previously existing arrangement 
will determine the similar liability of Consolidated to 
Penn Water under the Rate Order. 

Since Consolidated’s liability for withheld operating 
expense amounts is admittedly the same under both the 
old arrangement and the Rate Order, the determination of 
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Consolidated’s liability for such amounts under the Kate 
Order cannot affect the amount to be segregated in respect 
of Consolidated and is not a necessary prerequisite of the 
entry of a distribution order by this Court. 

For the same reasons that neither this Court nor the 
FPC has any jurisdiction to determine the issue of Con¬ 
solidated’s liability for unpaid amounts billed under 
the previously existing arrangement as discussed above, 
neither this Court nor the FPC has any jurisdiction to 
determine the like issue of Consolidated’s liability for 
unpaid amounts billed under the Rate Order. Section 317 
of the Federal Power Act gives the District Courts exclusive 
jurisdiction to enforce all liabilities arising under the Act, 
or rules, regulations and orders issued thereunder, and is 
obviously just as applicable to the liability of a supplier for 
an overcharge as to the liability of a customer for an un4er- 
payment. | 

The District Court for Maryland, out of courtesy to 
this Court but without determining any of these questions, 
has held up further proceedings in the two suits before] it, 
including proceedings with respect to claims for unpaid 
bills for periods outside the stay order period and claims 
under the antitrust laws, except that Consolidated, having 
failed to plead or move as to one of the latter claims, has 
been required to file an answer. This Court has issued an 
injunctive order against Penn Water’s prosecuting s^its 
which would affect the amounts segregated or to be segre¬ 
gated. Although the suits in the District Court for Mary¬ 
land will not have any effect upon such amounts, the injujnc- 
tive order should be vacated promptly so that the District 
Court for Maryland will be freed of any question of judicial 
courtesy and any basis for delay in these suits will be 
removed. 

In the meantime this Court should order (a) disposition 
of the amounts now segregated in respect of the Pennsyl¬ 
vania Customers (subject to year-end adjustment in the 
case of ME), (b) disposition of the funds now segregated 
in respect of Consolidated as promptly as practical after 
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the annual settlement for 1952, and (c) disposition of the 
amounts to be segregated in respect of Consolidated as 
promptly as practical after final determination of Con¬ 
solidated’s liability or nonliability for amounts billed. 

Such action would accord with the precedent established 
in FPC v. Interstate Natural Gas Co., 336 U. S. 577 (1949), 
discussed more fully in Point II below. Following the deci¬ 
sion of the Supreme Court in that case, the Court of Appeals 
for the Fifth Circuit bad before it a question of distribu¬ 
tion of excess funds which, under the Court’s stay order, 
Interstate was required to deposit in the registry of the 
Court. At the time of the Court’s order Interstate bad not 
deposited in the registry of the Court the full amount of 
the excess charges but since there was no dispute as to the 
total amount of the excess charged, the Court entered its 
distribution orders, setting forth the manner in which both 
the funds already paid into the registry of the Court and 
the funds still retained by Interstate were to be distributed. 
(See decrees of the United States Court of Appeals for the 
Fifth Circuit in Interstate Natural Gas Co. v. FPC, No. 
10701, dated July 15,1950, March 2,1951 and May 31,1952.) 


POINT II. 

The segregated funds should be distributed directly 
to the Customers which paid the funds to Penn Water. 
In any event, the expenses of distribution should not be 
charged against Penn Water. 

A. This Court has no jurisdiction to order distribution 
of the segregated funds to the ultimate consumers. 

The controlling authorities are clear that the Federal 
courts are without jurisdiction to order moneys held in 
segregated funds (pursuant to their orders staying reduc¬ 
tions in rates of a wholesale utility to retail utilities) paid 
otherwise than to the retail utilities, where the rates of the 
retail utilities to their customers are not regulated by the 
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FPC, but by state commissions in accordance with state 
law. Central States Electric Co. v. City of Muscatine, |324 
U. S. 138 (1945). | 

The factual situation in the Muscatine case was almost 
identical with that before the Court in this proceeding. 
There the FPC had issued an order under the Natural (|las 
Act* reducing the rates of The Natural Gas Pipeline Com¬ 
pany of America (Pipeline) selling gas at wholesale in 
interstate commerce to, among others, Central States Elec¬ 
tric Co. (Central), a utility which in turn distributed the 
gas at retail in intrastate commerce. The order of the FPC 
had been stayed by the Court of Appeals for the 7th Circuit 
pending its review and in accordance with the terms of the 
stay order Pipeline had put up a bond to secure the refund 
of the difference between the rates collected and th(j>se 
allowed under the FPC order if the order were sustained. 

As in this case, the FPC order with respect to Pipeline 
was sustained by the Supreme Court. Pipeline thereupon 
paid into the Court of Appeals an amount representing tpe 
amounts paid to it in excess of the rate permitted by t)ie 
FPC order. j 

Under a distribution order of the Court of Appeals 
funds segregated in respect of excess payments made t>y 
Central to Pipeline were ordered distributed to the ultimate 
consumers. The question put before the Supreme Court lj)y 
Central in the Muscatine case was whether the funds col¬ 
lected in excess of those allowed under the FPC rate redac¬ 
tion order, pursuant to a stay order of the Court of Appeals, 
must be distributed to it, the purchasing utility which had 
paid the excess funds, or could be ordered distributed to tlie 
ultimate consumers who purchased from the purchasing 
utility. That is precisely the question now before th{s 
Court. 

The Supreme Court in the Muscatine case (p. 145) hel^ 
that the Court of Appeals lacked jurisdiction to adjudicate 
the question of the rights of the ultimate consumer in the 

• The provisions of the Natural Gas Act involved in the 
Muscatine case are substantially similar to those of the Federal 
Power Act involved in this proceeding. 

i 

i 
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excess funds. In so holding the Supreme Court recognized 
that distribution to the ultimate consumer would involve 
rate making and pointed out (pp. 143-4) that a federal 
court has no power in the absence of federal legislation to 
fix the rates of a distributing utility, and that such rate fix¬ 
ing is rather a legislative function reserved to the states. 

It is well established that federal courts cannot fix the 
rates of a public utility either retroactively or otherwise, 
Montana-Dahota Utilities Co. v. Northwestern Public Serv¬ 
ice Co., 341 U. S. 246 (1951). 

In Newton v. Consolidated Gas Co., 258 U. S. 165 (1922) 
the court held that though a federal court might enjoin the 
enforcement of a rate found to be confiscatory, the court 
might not as a term of the injunction include a requirement 
that the funds collected over and above the rate determined 
to be confiscatory be impounded for ultimate distribution 
in accordance with any rate order which might thereafter 
be fixed by competent state authority. The court said, page 
177: 

“It was error to direct ultimate distribution of the 
impounded funds in accordance with any subse¬ 
quently approved rate. Bate making is no function 
of the courts and should not be attempted either 
directly or indirectly.” 

Under the decisions in the Neivton and the Muscatine 
cases this Court has no authority to order distribution of 
the segregated fund either directly to the ultimate con¬ 
sumer or to the ultimate consumer in accordance with a 
subsequent order of the FPC or of a state commission. 
To the same etfect is Central Kentucky Natural Gas Co. 
v. Railroad Commission, 290 U. S. 264 (1933). 

B. The FPC lacks jurisdiction to order distribution to 
the ultimate consumers. 

The Federal Power Act gives the FPC no jurisdiction 
over rates charged by Penn Water’s Customers to the ulti- 
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mate consumer.* Section 201(b) of the Federal Power Act, 
declaring the policy of the Act, states: | 

“The provisions of this Part shall apply to the 
transmission of electric energy in interstate com¬ 
merce and to the sale of electric energy at wholesale 
in interstate commerce, but shall not apply to 4 n y 
other sale of electric energy * * *.” (emphasis 
added) 

The legislative history of Part II of the Federal Power 
Act clearly establishes the intent of Congress to preserve 
to the States the regulation of retail rates in intrastate 
commerce** and the FPC itself has never attempted to 
claim any such jurisdiction. 

It is clear, therefore, that the FPC has no jurisdiction 
to order an adjustment in the rates paid by the ultimite 
consumers by ordering a distribution of segregated fuijds 
to them. 

This is particularly clear, since even in the area in which 
the FPC has jurisdiction to regulate rates, it is limited to 
regulation of future rates and has no power to order repara¬ 
tions. Montana-Dakota Utilities Co. v. Northwestern 
Public Service Co., 341 U. S. 246 (1951). i 

Section 206(a) of the Federal Power Act provides tljat 
the FPC may upon its own motion or upon complaint deter¬ 
mine the just and reasonable rate “to be thereafter observed 
and in force, and shall fix the same by order”. (Emphasis 
added.) In Federal Power Commission v. Hope Natural 
Gas Co., 320 U. S. 591 (1944), the Court stated (p. 61$) 
with respect to the substantially similar provision of tl|ie 
Natural Gas Act: 

“It is conceded that under the Act the Commission 
has no power to make reparation orders. And i{:s 

* A fortiori this Court having only a limited jurisdiction $f 
review under Section 313 of the Federal Power Act can have jjio 
greater authority than the FPC. 

## 74th Cong., 1st Sess., Hearing on H. R. 5423, pp. 384, 49749$, 
514, 518, 529, 547-548; S. Report No. 621, 74th Cong., 1st Sess., pp. 
18, 48 ; House of Representatives, Report No. 1318, 74th Cong., 1st 
Sess., p. 8. 
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power to fix rates admittedly is limited to those ‘to 
be thereafter observed and in force.’ ” 

Distribution of the segregated funds should he made 
in such a manner as to place the parties in the position they 
would have been in had the Bate Order not been stayed. 
Cities Service Gas Co. v. Federal Power Commission, 176 
F. 2d 548, 552 (10th Cir. 1949). 

Since the FPC has no jurisdiction to require Penn 
Water’s Customers to pass on the benefit of the Rate Order 
to the ultimate consumers, this Court’s distribution order 
should be such that Penn Water’s Customers will have paid 
for the stay period only the amount provided for in the 
Rate Order. This may be done by ordering Penn Water to 
distribute the segregated funds directly to its Customers. 

The decisions of the FPC itself are in accordance with 
the request in Penn Water’s motion for an order to dis¬ 
tribute to Penn Water’s Customers. 

In instances where the FPC has ordered a reduction 
in the rates of a wholesaler it has recognized that it is 
without jurisdiction to order that the reduction be passed 
on to the ultimate consumer. La. Publ. Serv. Com. v. United 
Gas Pipe Line Company, 3 FPC 402, 407 (1943). 

The FPC has itself ordered funds segregated by a whole¬ 
sale utility under an FPC stay order distributed to the util¬ 
ity customers of the wholesaler rather than to the ultimate 
consumer. In the Matter of Pittsburgh and West Virginia 
Gas Company and Kentucky West Virginia Gas Company, 
FPC Opinion No. 168-A, November 24, 1948, and FPC 
Opinion No. 168-B, June 20, 1949. The FPC itself has not 
claimed any statutory power permitting it to order distri¬ 
bution of funds segregated under FPC stay orders to the 
ultimate consumer. 

Moreover the FPC has itself stated that it has no juris¬ 
diction to determine the rights of ultimate consumers to 
distribution of funds segregated under a court order. The 
memorandum brief on behalf of the Federal Power Com¬ 
mission filed April 28, 1950, in Interstate Natural Gas Co., 
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Inc. v. Federal Power Commission (United States Court of 
Appeals, 5th Cir. No. 10,701)* stated: 

1 ‘Service and rates to ultimate consumers served 
by Illinois Power Company and Union Electric PoWer 
Company are under the exclusive jurisdiction hnd 
control of the Illinois Commerce Commission. The 
Federal Power Commission has no jurisdiction o\ver 
such matters. Under such circumstances nothing 
would ordinarily be said in a brief of this character 
relating to the method or the means to be employed in 
passing on to ultimate consumers impounded fmjids 
under a stay order of a Court.” (Emphasis addqd.) 

i 

“During the course of the argument in this 
matter on March 17,1950, the Court inquired whether 
the Federal Power Commission had any recommenda¬ 
tion to make with respect to the claims presented by 
industrial consumers purchasing gas directly frpm 
Mississippi River Fuel Corporation. The matter 
being entirely outside the jurisdiction of the Com¬ 
mission, it was not felt that a recommendation vtas 
proper.” I 

Since the FPC admittedly has no jurisdiction to orde^ a 
distribution of segregated funds to the ultimate consumer, 
any reference here to the FPC with respect to distribution 
would be improper. Montana-Dakota Utilities Co. v. North¬ 
western Public Service Co., 341 U. S. 246, 254 (1951). j 

C. Under the laws of Pennsylvania and Maryland the 
segregated funds cannot be distributed to the ultimate 
consumers. 

The FPC and the Maryland Commission (Counter- 
motion, pp. 22-23) have conceded that under the laws |>f 
Pennsylvania and Maryland, respectively, there is no pOo- 

• Transcript of Record, Supreme Court of the United States, 
October Term 1950, Nos. 356, 357, 360 (pp. 97-98, 101-102), 


i 
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vision for ordering distribution of the segregated funds 
to the ultimate consumers. 

The Pennsylvania Commission has limited authority 
to grant reparations (66 Purdon’s Stat. §1153) but such 
authority is not applicable where, as in the present situa¬ 
tion, the rates to the ultimate consumer have been filed with 
or approved by that Commission. Cheltenham & Abington 
Sewerage Co. v. Pennsylvania P. U. Com’n, 344 Pa. 366, 25 
A. 2d 334 (1942) cert. den. 317 U. S. 588; Peoples Natural 
Gas Co. v. Pennsylvania P. U. Com’n, 153 Pa. Super. 475, 
34 A. 2d 375 (1943). 

D. The various arguments of the FPC (joined in by the 
Maryland Commission) that distribution should be made to 
the ultimate consumers are not supported by the authorities. 

The FPC recognizes that the Muscatine case requires 
this Court to grant the motion of Penn Water for distribu¬ 
tion of the segregated funds directly to Penn Water’s Cus¬ 
tomers and has therefore attempted (Countermotion pp. 
23-24) to distinguish the Muscatine case from the present 
situation by claiming that the Customers are subject to 
the jurisdiction of the FPC. In support of this claim 
the FPC cites various cases in its Countermotion (fn. 12, 
p. 24). Even these cases, however, show T that the FPC’s 
jurisdiction over Penn Water’s Customers relates only to 
interlocking directors, accounting, acquisition of securities 
and mergers and not to rates. The jurisdiction which is 
material is that of rates and that is in the State Commis¬ 
sions since the rates of Penn Water’s Customers to their 
retail customers are regulated by the State Commissions 
in Pennsylvania and Maryland. Thus the FPC’s attempted 
distinction of the Muscatine case is unfounded. 

In attempting to distinguish the present situation from 
the Muscatine case the FPC has misquoted the decision 
of the Supreme Court in the Interstate case (336 U. S. 577) 
and left out important words (p. 23 of Countermotion). 
The Supreme Court in the Interstate case distinguished the 
situation in that case from that in the Muscatine case not 
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on the basis, as the FPC contends, that even the salej by 
the customer companies of an insignificant amount of nat¬ 
ural gas at wholesale would render the Muscatine case inap¬ 
plicable, but on the ground that the customer companies 
seeking return of the funds were primarily wholesalers, 
whose rates to their customers were regulated by the FrC. 

The Supreme Court in the Interstate case (336 XL S. q77) 
actually said at pages 580-581: j 

“Here, unlike Central States Co. v. Muscatine, 
supra, the distributing companies that seek retfirn 
of the fund created from their payments of |the 
excessive rates are [subject to the jurisdiction of jthe 
Federal Power Commission, since they are] natural 
gas companies engaged in the transportation or ^>ale 
at wholesale of natural gas in interstate commence. 
See Illinois Gas Co. v. Public Service Co., 314 U, S. 
498. The claims of these pipeline companies to the 
fund are therefore determinable solely with reference 
to federal law, since the Natural Gas Act, 52 Stat. 
821, 15 U. S. C. §717, is designed to regulate the seg¬ 
ment of the industry occupied by such distributor^.” 

(The matter underlined in brackets was omitted by the 
FPC in its quotation at p. 23 of its counter-motion.) j 
The Court of Appeals for the Tenth Circuit, following 
the decision of the Supreme Court in the Interstate c^se, 
held that the Muscatine case had not been overruled 4nd 
that the Muscatine case applied to refunds to utilities, whbse 
rates for their retail sales to their customers were not 
regulated by the FPC. Cities Service Gas Co. v. FPC, jl76 
F. 2d 548, 551 (10th Cir. 1949). j 

It is clear therefore that the Interstate case has no appli¬ 
cation here. The present situation is exactly that of the 
Muscatine case. The four electric utility Customers i of 
Penn Water use the electricity furnished by Penn Wa^er 
primarily for distribution to their retail consumers, dnd 
such retail sales by those four utilities are not regulated 
by the FPC. 
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The other cases cited by the FPC in its Countermotion 
are likewise not in point.* 

Even if the decision in the Interstate case were appli¬ 
cable to the situation before this Court, which it is not, 
under the decision in the Interstate case it is clear that 
this Court could not direct distribution of the segregated 
funds to Penn Water’s Customers otherwise than in accord¬ 
ance with state law. 

In the Interstate case the Supreme Court, in consider¬ 
ing the distribution of funds segregated under a stay 
order of the Court of Appeals for the Fifth Circuit, said 
at pages 583-4: 

“If in this situation local law provides a stand¬ 
ard for determining which of two or more claimants 
would have been entitled to the benefits of the rate 
reduction, the federal court should apply it. If clear 

* To the extent that the Morgan and Inland Steel eases (p. 16) 
involve any question of the distribution of segregated funds they 
only stand for the proposition that the court may determine the 
right to distribution as between the party who applied for the stay 
and the party who paid the moneys which were segregated. The 
Ford Motor case did not involve any question of segregated or 
impounded funds or any question with respect to distribution of 
such funds and is wholly inapplicable. 

It should also be pointed out that the proposition that the 
court has authority to determine all interests in funds and order 
the distribution thereof to those equitably entitled thereto is simply 
not supported by the Morgan case. Nor do Hoffman v. McClelland 
and other cases cited by the FPC (p. 16-A) support this proposition 
since those cases dealt only with the right of persons claiming a legal 
interest in funds subject to the control of the court to intervene and 
assert such interest. 

In Ex parte Lincoln Gas & Electric Co. and the other cases 
cited by the FPC (p. 17) the courts dealt only with the problem of 
distribution as between the party required to make the refund and 
the party who had paid the amounts claimed or their representa¬ 
tives. To the extent that these cases considered the question of 
refunds to ultimate consumers, they only did so as a result of the 
fact that such ultimate consumers were the persons who had paid 
the moneys to the party making the refund. 

In none of the cases cited by the FPC on page 17 and at the 
top of page 18 (with the exception of the dissenting opinion in 
Central States Electric Co. v. City of Muscatine ) was any claim for 
refund, other than by the party who had paid the funds, supported. 
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I 

and speedy state remedies are available, the federal 
court might hold the fund until those having the 
final say on the state law questions have spoken. # j • • 
But in absence of such a showing the federal cojurt 
in the interest of dispatch should proceed to deter¬ 
mine the questions, relying on such sources of local 
law as may be available, including information ffom 
state regulatory agencies.” I 

Since, as shown in subsection C of this Point II, no 
distribution to the ultimate consumer can be made uncler 
State law, this Court should order distribution directly 
to Penn Water’s Customers. Such a procedure woluld 
conform with that followed by the Fifth Circuit following 
the decision of the Supreme Court in the Interstate c£se 
(336 U. S. 577 (1949)). | 

The Court of Appeals for the Fifth Circuit considered 
a plan for distribution of the amounts collected by Inter¬ 
state in excess of the allowable charges. The Court h^ld 
that Mississippi River Fuel Corp. (Mississippi), one of 
the pipeline companies purchasing directly from Interstate, 
was entitled to retain refunds as against the industrial 
customers purchasing directly from Mississippi because 
Mississippi’s rates to the industrial customers were hot 
subject to the jurisdiction of the FPC and the industrial 
customers were not entitled to a refund under State la|w. 
Interstate Natural Gas Co., Inc. v. Federal Power Commis¬ 
sion, 181 F. 2d 833 (5th Cir. 1950), cert. den. 340 U. S. 8^5. 

The FPC has argued (Countermotion p. 13 et seq.) ttjat 
the Federal Power Act was intended to benefit ultimate 
consumers and therefore distribution should be made to 
such consumers. The Court in the Muscatine case disposed 
of this argument (advanced by the FPC in that case in 
respect to the Natural Gas Act). The Court said (p. 144): 

“The Natural Gas Act clearly discloses that, though 
its purpose may have been to protect the ultimate 
consumer at retail, the means adopted was limited 
to the regulation of sales in interstate commerce 
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at wholesale, leaving to the states the function of 
regulating the intrastate distribution and sale of 
the commodity.” 

This statement equally disposes of the similar argument 
made by the FPC with respect to the Federal Power Act.* 

The FPC apparently makes the further argument 
(Countermotion, pp. 16 et seq .) that this Court has some 
broad equitable jurisdiction allowing it to make distribution 
of the segregated funds to the ultimate consumer despite 
the fact that it is conceded (Countermotion, pp. 22-23) that 
distribution to the ultimate consumer could not be made 
under State law. The FPC apparently also assumes that if 
this Court’s stay had not been granted the State Commis¬ 
sions would have entered orders reducing the rates of Penn 
Water’s Customers to the ultimate consumers in amounts 
exactly equal to the reduction in rates payable by them to 
Penn Water under the Rate Order. The FPC therefore 
urges this Court to presume that distribution to the ultimate 
consumer would be equitable. However, the Supreme Court 
in the Muscatine case rejected an identical contention made 
by the FPC and held (p. 148) that the Court of Appeals 
lacked jurisdiction, equitable or otherwise, to adjudicate the 
question of the rights of the ultimate consumer to a refund. 

The statutes of Pennsylvania and Maryland contain pro¬ 
visions giving the respective Commissions powers in the 
exercise of which they might have initiated proceedings to 
arrange to pass along the rate reduction to ultimate con¬ 
sumers during the stay order period had they believed that 

•The Federal Power Act, Section 201 (a) provides: 

“It is hereby declared that the business of transmitting 
and selling electric energy for ultimate distribution to the 
public is affected with a public interest, and that Federal 
regulation of matters relating to generation to the extent 
provided in this Part and the Part next following and of 
that part of such business which consists of the transmission 
of electric energy in interstate commerce and the sale of 
such energy at wholesale in interstate commerce is necessary 
in the public interest, such Federal regulation, however, to 
extend only to those matters which are not subject to regu¬ 
lation by the States.” 
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the rates of Penn Water’s Customers to their retail con¬ 
sumers were too high in the light of the rate reduction 
accorded them by the Rate Order against Penn Wat^r.* 
Moreover the amount of the segregated funds which copld 
have been made available to each of the retail consumers is 
insignificant. In fact, even the total amounts involved ^or 
each of Penn Water’s Customers is not significant in respect 
of its revenues and expenses. 

Proceedings have been brought by Consolidated ahd 
PP&L for an increase in their rates on the grounds that the 
rates charged by those companies were unreasonably lokv. 
In the case of PP&L the Pennsylvania Commission (Juily 
30, 1952) has granted an increase of $3,034,168 per ye^r, 
after taking into consideration the Rate Order insofar |as 
PP&L was concerned for the test year ended October 2(1, 
1951 (Appendix A to Answer of PP&L). In the case \)f 
Consolidated, the proceedings are set for hearings this fajll. 

In the case of PE the Pennsylvania Commission deter¬ 
mined in 1949 after issuance of the Rate Order against Peijn 
Water that PE’s rates were not in excess of a fair returp. 
Shanis, et al. v. Philadelphia Electric Co. (Docket Nj). 
14579). ME and PE also point out in their answer to Pehn 
Water’s motion that they have received no rate increases 
since before the stay period despite their increased operat¬ 
ing costs for labor, fuel, taxes and other expenses. These 
increased costs far exceed the small amounts of segregated 
funds allocable to them. 

Thus, there is no support for the assumption of thb 
FPC (Countermotion, pp. 13, 19, 20) that the stay ordeir 
of this Court resulted in a postponement for 38 months of 
a reduction in the rates charged to the ultimate con¬ 
sumers.** 

The question of whether or not the rates charged by 
Penn Water’s Customers during the stay period were or 
were not reasonable is, however, irrelevant in view of th^ 

* Md. Ann. Code Gen. Laws Art. 23 §§371-2, 381; 66 Purdon’$ 
Pa. Stat. Ann. §§1148-1150, 1433. 

** It should be noted that the FPC relies for this argument upon 
the dissenting opinion in the Supreme Court in the Muscatine case. 
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fact that this Court is without jurisdiction to hold hearings 
or make a determination with respect to the rates of those 
Customers. 

E. The average amount available for distribution to 
the ultimate consumer is inadequate to warrant this Court’* 
ordering distribution to the ultimate consumer under any 
circumstances. 

It should he noted that no ultimate consumer has inter¬ 
vened or petitioned to intervene in this proceeding and 
it is, therefore, questionable whether this Court, in the 
absence of any such party in interest, has properly before 
it the question of whether the segregated funds should be 
distributed to the ultimate consumer. 

In any event, even if as a matter of law this Court 
could overrule established precedents and order distribu¬ 
tion of the segregated funds to the ultimate consumer, it 
should in the exercise of its equity jurisdiction refuse to 
consider the question of any such distribution since the 
amounts to be distributed would be so nominal as to result 
in a cost of distribution which might well exceed the 
amount to be distributed. 

This is particularly so since the economic loss which 
would be occasioned by a distribution to the ultimate con¬ 
sumers would eventually be borne by the consuming public. 
The expenses must either (a) come out of the segregated 
funds, or (b) be paid by the four Customers and become 
part of their operating expenses, or (c) be paid by Penn 
Water and become part of its operating expenses and thus 
payable under the present rate schedule by Consolidated. 
In either such case some segment of the consuming public 
would ultimately bear them. 

If the share of the segregated funds allocable to the 
residential or domestic retail customers of each of Penn 
Water’s wholesale Customers were distributed to these 
retail customers on the basis of the average annual kilowatt- 
hour use by such retail customers, the reduction for them 
during the three-year period 1949 to 1951 would average 
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only 5* to 35* per year, or a total reduction of 18* to $1.20 
for the 3.4 year period involved in the stay,* as follows: 



PE 

ME 

PP&L 

Consoli¬ 

dated** •** 

Average annual reduction 
per domestic customer.... 

5* 

12* 

10* 

35* 

Total reduction for 3.4 
years . 

18* 

41* 

34* 

1.20 

Average number of domes¬ 
tic customers . 

752,210 

123,576 

434,426 

340,1^2 

Average number of other 
customers . 

150,232 

59,414 

85,636 

57,3^2 

Average total number of 
customers . 

902,442 

182,990 

520,062 

397,5(j>4 


Distribution of such amounts would be wasteful and 
uneconomic. If the ultimate consumers are entitled to tlje 
benefits of the refund under State law, such benefits may 
most economically be passed on to the ultimate consumer 
by the State Utility Commissions’ taking such refunds to 
Penn Water’s Customers and reductions in Penn Water Is 
rates into account in fixing the future rates of such Cus¬ 
tomers.* ** I 

I 

F. Penn Water should not be required, even in the 
first instance, to bear the cost of distribution. 

In equity Penn Water should not be required to beaj* 
any cost of distribution of the segregated funds, even ih 

* Figures in the table were computed from data of public 
record filed by the Customers with regulatory authorities. 

** Including both amounts segregated and to be segregated. 

•** As stated above, in the case of PP&L, the Pennsylvania Com¬ 
mission has already taken the rate reduction into account in its rate 
order of July 1952, and PE’s rates have also been approved sincf 
the entry of the Rate order. Consolidated has agreed with the 
Maryland Commission to pass on to its customers the net benefit 
to Consolidated of its share of the segregated fund (Exhibit No. 3 
to Consolidated’s answer and motion herein). Any benefit to Penn 
Water’s Customers from a refund direct to them would be cut down 
under present tax rates by one-half or more due to income taxes. 
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the first instance. If a utility which has the right under 
Section 313 of the Federal Power Act to seek review of 
orders of the FPC in a Court of Appeals of the United 
States is required to bear the expenses of distribution of 
impounded funds to the ultimate consumer, it would con¬ 
stitute such a burden upon the utility that it would in 
etfect interfere with or deprive the utility of free access 
to the courts, directly contrary to the intent of Congress. 

The situation before the Court is entirely different from 
the situation where a supersedeas bond has been issued in 
accordance with Rule 73(d) of the Federal Rules of Civil 
Procedure.* That rule provides: 

“The bond shall be conditioned for the satisfac¬ 
tion of the judgment in full together with costs, 
interest, and damages for delay, if for any reason 
the appeal is dismissed or if the judgment is affirmed, 
and to satisfy in full such modification of the judg¬ 
ment and such costs, interest, and damages as the 
appellate court may adjudge and award.” 

The bond required by this Court, however, was con¬ 
ditioned only on faithful compliance with the terms and 
conditions of the stay order and contained no provision with 
respect to damages in the form of costs of distribution of 
the segregated funds. In this case, unlike the situation in 
which a supersedeas bond is issued, Penn Water has not 
had the use of the funds during the stay period and it would 
therefore be inequitable to burden Penn Water with the 
cost of distribution. 

Moreover, Penn Water has not been in privity or had 
any dealings with the ultimate consumers. It would there¬ 
fore be particularly inequitable to order Penn Water to 

W— i ■■ ——» 

• Martin v. Clarke , 105 F. 2d 685 (7th Cir. 1939); United States 
Fidelity & Guaranty Co. v. Jones , 49 F. 2d 559 (7th Cir. 1931); 
American Surety Co. v. North Packing & Provision Co., 178 Fed. 
810 (1st Cir. 1910); Louisville Trust Co. v. National Bank, 3 F. 
Supp., 925 (E. D. Ky. 1933); Brame v. Keystone Credit Corp., 76 
F. 2d 328 (4th Cir. 1935). 
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bear the cost of distribution to such consumers eveh. if 
such a distribution could as a matter of law be ordered by 
this Court.* I 


POINT III. 

I 

Penn Water should not be required to pay interest 
on the segregated funds. 

_ i 

During the period of the stay order, the principal 
amount of the segregated funds and the actual earnings 
thereon have been retained and segregated in a separate 
account, invested in U. S. Government obligations, ^nd 
have not been available to Penn Water for use in its busi¬ 
ness. The Federal Bureau of Internal Revenue has recog¬ 
nized that these funds did not constitute taxable income, to 
Penn Water and ruled that no income taxes were payable 
by Penn Water in respect of the receipt thereof. 

The decisions of the courts and the FPC establish the 
principle that interest has never been required to be paid 
upon amounts impounded under an order staying an FPC 
rate order, where the company collecting the excess 
amounts did not have use of the funds during the st 
period. 

In Panhandle Eastern Pipe Line Co. v. Federal Pow\er 
Commission, 154 F. 2d 909 (8th Cir. 1946) (see also saijie 
case, 179 F. 2d 896 (8th Cir. 1950)), where funds weire 
segregated under a stay order and were not available for 
use by Panhandle, Panhandle was not required to pay aby 
interest on the segregated funds. 


ay 


• In Natural Gas Pipeline Co. of America v. Federal Power 
Commission, 129 F. 2d 515, 516 (7th Cir. 1942), the court, ^n 
considering the cost of distribution of funds by a natural gj 
company under a stay order of the court, held that since the co; 
pany did not deal directly with the ultimate consumers it wou}d 
under the circumstances not be equitable or just to require the g; 
company to pay any of the expenses incident to the distribution 
of the fund. 
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Likewise in Spruks v. United States Fidelity & Guaranty 
Co., 138 F. 2d 812 (3d Cir. 1943) the Court overrated the 
District Court and said that there should be no interest 
award on a fund which had been held in the registry of the 
court. The Court said at pages 815-816: 

“Moreover, in the instant case the fund remained 
during the appeal in the registry of the court where 
it had originally been placed by an order of court 
to which the plaintiff had consented and agreed and 
where it was known not to be producing income as 
the District Court’s award of the sum certain 
obviously recognized.” 

See also Pike v. Gregory, 118 Fed. 128 (1st Cir. 1902). 

Similarly, in this case, the funds have been segregated 
pursuant to the stay order of this Court and the investment 
by Penn Water of the segregated funds in U. S. Govern¬ 
ment obligations has been disclosed to everyone by the 
accounting entries which Penn Water has filed periodically 
with the Court and the FPC, setting forth the periodical 
investments and the interest received thereon. 

Where the FPC has ordered a utility to keep excess 
funds in a segregated reserve during the period of its stay 
order it has not provided for the payment of interest in 
its stay order or required interest on distribution. In the 
Matter of Pittsburgh and West Virginia Gas Company and 
Kentucky West Virginia Gas Company , FPC Opinion No. 
168-A, November 24, 1948 and FPC Opinion No. 168-B, 
June 20, 1949; In the Matter of Otter Tail Power Co., FPC 
Docket No. E-6196, order dated August 1, 1949.* 

Even where a company has collected excess funds and 
has had the use of the funds in its business without any 
impounding, the only reported court case we have found 
in which interest was required to be paid on a refund made 

* In this connection it should be pointed out that in the stay 
order issued by the FPC itself in this case, which has been super¬ 
seded by this Court’s stay order, no mention was made of the pay¬ 
ment of interest. 
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pursuant to an order of a Court of Appeals staying an FFfC 
rate order is Natural Gas Pipeline Co. of America v. Fed¬ 
eral Power Commission (case 2), 129 F. 2d 515 (7th Ci|r. 
1942), in which interest was charged at the rate of only 
2% per annum on the funds refunded. 

The FPC has, as a general rule, provided for the pay¬ 
ment of interest on the distribution of overpayments ma^e 
during the period of a stay issued by the FPC where tljie 
company has had the use of the money. Viz: In the Matter 
of Home Gas Company, 2 FPC 402 (1941); In the Matter 
of Ohio Fuel Gas Company, FPC Opinion No. 211, April 12, 
1951. 

The funds segregated under the stay order of this Cou^t 
have been invested by Penn Water in short-term U. S. Gov¬ 
ernment obligations. These securities are exactly the typfe 
in which funds segregated in the registries of courts havfe 
been invested. Panhandle Eastern Pipe Line Co. v. FP&, 
154 F. 2d 909, 912 (8th Cir. 1946). In view of this, theije 
can be no objection to the amount of earnings on the seg¬ 
regated funds and no question has in fact been raised by 
any of the parties to these proceedings with respect to the 
actual earnings on the segregated funds.* 


Penn Water should not be penalized for appealing the 
Rate Order in the courts by having to pay interest on thb 
segregated funds. There can be no question but that Penji 
Water’s appeals were in good faith and had substantiajl 
merit. Even though the Rate Order was ultimately sus¬ 
tained, there was one dissent in this Court, the Suprem^ 
Court granted certiorari, two justices of the Supreme Court 
dissented from the majority decision, and even that deci¬ 
sion upheld the Rate Order on the basis of its interpretation 
of the scope of the Rate Order which was different from the 
basis on which this Court upheld the Rate Order. 

If Penn Water’s position had been upheld and the Rate 
Order set aside, Penn Water would not have received an^ 

* The earnings on the short-term U. S. Government obligations 
in which the segregated funds were invested averaged about 1.6% 
per annum. 
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interest on the segregated funds from its Customers. Con¬ 
versely, therefore, Penn Water should not have to pay any 
interest on these funds while the courts were determining 
whether or not to uphold the Rate Order. There is no 
equitable basis for charging Penn Water any interest on 
funds while the litigation with respect to the validity of the 
Rate Order proceeded, and Penn Water promptly on June 
26, 1952, the day after the litigation terminated, asked this 
Court for authority to distribute the segregated funds 
immediately. 

Since Penn Water has not had the use of the segregated 
funds in its business and since it would be inequitable to 
charge Penn Water any interest on these funds during the 
period of segregation, the distribution order of this Court 
should limit itself to ordering distribution of the amount 
segregated without penalizing Penn Water by requiring it 
to pay any interest on the segregated funds. 

Clearly this matter of interest on the segregated funds 
is a question of law which must be decided by this Court, 
and there is no occasion for any reference to the FPC. 

Conclusion. 

For the reasons stated above, Penn Water believes that 
this Court should (1) grant Penn Water’s motion and deny 
the motion of Consolidated and the Countermotion of the 
FPC and the Maryland Commission herein, (2) order dis¬ 
tribution of the funds presently segregated and those to be 
segregated, as set forth in subdivision D of Point I above, to 
Penn Water’s Customers, and (3) dissolve the temporary 
restraining order issued by this Court September 15, 1952. 

Respectfully submitted, 

September 30,1952. 

Wilkie Bush by 
Raymond Spabks 
Counsel for Petitioner, 
Pennsylvania Water & Power Company. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


The Federal Power Act directs the Commission, when it 
finds that any rate for the sale of electric energy at wholesale 
in interstate commerce is unjust, unreasonable or unduly dis¬ 
criminatory or preferential, to determine and fix the just and 
reasonable rate to be thereafter observed and in force. The 
Commission found “Penn Water's” sales of electric energy 
to “Baltimore Company” and three Pennsylvania utilities to 
be sales at wholesale in interstate commerce and that the rates 
charged were unjust and unreasonable, being excessive by some 
$2,000,000 (out of a $7,500,000 annual total). It determined, 
fixed, and incorporated in rate schedules effective February 1, 
1949, reduced rates which it found would be just and reason¬ 
able. “Penn Water’s” contract obligation to sell to “Balti¬ 
more Company” has recently been declared unenforceable, in 
a case to which the Commission was not a party, because it 
contains provisions restricting “Penn Water’s” freedom to sell 
to others and to expand or contract its investment in electric 
utility plant, which make it illegal under the federal anti-trust 
laws and the public utility laws of Pennsylvania. The ques¬ 
tions are: 

I. Does the judicial declaration of illegality of the contract 
make the sales, for which the Commission fixed rates, immune 
to regulation under the Act or deprive the Commission’s juris¬ 
dictional findings of support? 

II. Does the declaration of illegality of the contract make 
the reduced rates prescribed by the Commission unjust or un¬ 
reasonable for the services actually rendered during the 23 
months since the effective date of the rate reduction and until 
and unless the services are duly changed? 

III. Does the fact that in the rate schedule prescribed by 
the Commission to effectuate the reduced rates to “Baltimore 
Company” a type of rate was used which had been used in the 
illegal contract make the rate schedule illegal? 
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Hmtetr States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10236 


Pennsylvania Water & Power Company and Susquehanna 
Transmission Company of Maryland, petitioners 

v. | 

Federal Power Commission, respondent 


No. 10239 

Pennsylvania Public Utility Commission, petitioner 

v. 

Federal Power Commission, respondent 


No. 10531 I 

____ I 

Pennsylvania Water & Power Company and Susquehanna 
Transmission Company of Maryland, petitioners 

v. ! 

Federal Power Commission, respondent 


ON PETITIONS FOR REVIEW OF ORDERS OF TEE FEDERAL 

POWER COMMISSION 


RESPONDENT’S BRIEF IN OPPOSITION TO MOTIONS 

TO ANNUL, ETC. 


INTRODUCTION 

The motions for annulment of the Commission’s orders, re¬ 
ducing by approximately $2,000,000 per year Penn Water’s 
rates charged Baltimore Company and three Pennsylvania! 

(l) 
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utilities, challenge 1 the factual and legal support for those or¬ 
ders as a result of the recent decision, in a case to which the 
Commission was not a party, declaring illegal Penn Water’s 
contract under which it has sold electric energy to Baltimore 
Company. 

The illegality, according to that decision, 2 was not due to the 
contract provisions formulating the rate, which the Commis¬ 
sion had found unreasonable and had superseded with the Com¬ 
mission-prescribed schedule of rates and charges. 3 Nor was 
the illegality due to the contract provisions defining the serv¬ 
ice, which, in so far as “in and of themselves lawful,” had been 
adopted by the Commission for the purposes of its orders. 4 
Rather, the illegality was explicitly held to be due to the pro¬ 
visions of Articles IV and V of the contract which restricted 
Penn Water’s freedom to serve others and to expand or contract 
its electric utility plant investment, in violation of the federal 
anti-trust laws (1S4 F. 2d at pp. 557-558, 559, Pets. Motion to 
Postpone 11/22/50. pp. 9a-lla, 13a) and the public utility laws 
of Pennsylvania (1S4 F. 2d at pp. 566-567, Pets. Motion to 
Postpone 11/22/50, p. 31a). 

Petitioners apparently argue that the invalidation of the 
contractual obligation to sell takes away essential factual and 
legal support for the Commission’s findings that the sales are 

1 See e. g„ Pets. Motion to Annul 12/29/50, p. 9, par. 13; Pa. P. U. C. 
Motion & Br. 3-4. 

: Pennsylvania Water <£ Poirer Company v. Consolidated Gas Electric Light 
and Pov'cr Company of Baltimore, 1S4 F. 2(1 552 (C. A. 4), cert, denied, 
December 11,1950. Pets. Motion to Postpone 11/22/50, pp. la, et scy. 

3 See Pets. Supp. App. 62, where the rate schedule prescribed by the Com¬ 
mission for sales to Baltimore Company provides: 

“The foregoing provisions supersede only the rates and charges hereto¬ 
fore made, demanded, collected or assessed against Baltimore Company by 
Penn Water and Transmission Company. All other provisions of the afore¬ 
mentioned contracts, in and of themselves lawful prescribing or defining: the 
power, energy- and transmission services to be furnished, or any classification, 
practice, regulation or rule affecting such services, which several provisions 
are incorporated herein by reference, shall be observed and be in force." 

* See note 3, immediately above. 
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subject to the regulation of the Act, 5 that the rates previously 
charged were unjust, and unreasonable, and that the rates 
prescribed by the Commission are just, reasonable, and not un¬ 
duly discriminatory or preferential. 

In the present motion Petitioners appear to have abandoned 
the argument advanced in their earlier motion to postpone or^l 
argument in these proceedings “that the issues raised in thesje 
proceedings have become moot” (Pets. Motion to Postpone 
11/22/50, pp. 10-11). This makes it clear, as we argued ip 
our objections to that motion filed November 28, 1950 (p. 5), 
that Petitioners’ claims based on the Fourth Circuit decisiop 
run to the merits—the supportability of the Commission’s find¬ 
ings on which the orders rest and the legality of those orders). 

While the arguments now advanced by Petitioners werp 
omitted from their brief on the merits in this Court, they are 
not new, having been urged upon the Commission and con^ 
sidered by it and having been repeatedly urged in this pro] 
ceeding before this Court. j 

Petitioners’ application to the Commission for rehearing; 
on the January 5 order here on review (Pets. App. 40-176, 
177-191), contained at least 12 assignments of error based on thp 
alleged invalidity of the Baltimore contract under the federal 
anti-trust laws and the laws of Maryland and Pennsylvania, 6 
attacking the same findings now assailed, i. e., as to jurisdic¬ 
tion, 7 the 514% ra te of return, 8 method of computing rate, 9 and 

’The Federal Power Act, 49 Stat. $38, et scq., 1G U. S. C. 791a, ct scq. 
Pamphlet copies have been lodged with the Clerk for the convenience of 
the Court. 

* See e. g„ Pets. App. 200, par. I (G) (h) ; 206-207, par. II (6) (c) ; 212, 
par. II (11) (b) ; 215, par. II (12) (e); 217, par II (14) (b); 236. par.! 
II (41) (b) ; 248, par. II (54) (b) ; 249, par. II (55) (b) ; 250, par. II ! 
(57) (b) ; 251, par. II (58) (b) ; par. II (59) (b) ; 327, par. II (66) (j). 

T Cf. Pets. App. 215, par. II (12) (e), with Pets. Motion to Annul 12/29/50, 
pp. 8, 9, and Pets. Br. on Motion 19, 34^-35, and Pets. Motion to Postpone 
11/22/50, pp. 7, 12-16. 

* Cf. Pets. App. 325-327, particularly par. (j), with Pets. Motion to Annul 
12/29/50, p. 8, and Pets. Br. on Motion 28-29. 

9 Cf. Pets. App. 250-251, par. II (58) (b), and 333, pars. 34 and IV (2), 
with Pets. Motion to Annual 12/29/50, p. 8, and Pets. Br. on Motion 30-33. 
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the crediting of economy interchange energy revenues to Balti¬ 
more Company. 10 

Those assignments of error were not ignored by the Com¬ 
mission or overruled sub silentio, or on any procedural tech¬ 
nicality, 11 or on the ground that the legality of the contracts 
had not been adjudicated, but were expressly considered and 
found not to bear upon the Commission’s decision, 12 the Com¬ 
mission declaring (Pets. App. 378): 

If there are questions as to the legality of the founda¬ 
tion contracts which are in litigation, as Respondents’ 
application for rehearing indicates, the validity of our 
order is not dependent upon the decision of those ques¬ 
tions. 

The Commission having thus expressly determined that the 
decision of the question of legality of the Baltimore contract 
could not affect its decision, there is no occasion for remand 
pursuant to the provision of Section 313(b) of the Act for the 
taking of additional evidence, as the Pennsylvania Commis¬ 
sion’s motion asks in the alternative. 13 

In this Court, Petitioners first raised the selfsame issues in 
setting forth in their petition for review the points on which 
they intended to rely (Pets. App. 29) and in applying for 
leave to adduce additional evidence (Pets. App. 14). Subse¬ 
quently, in Petitioners’ main brief on the merits (p. 7, note 2) 
they indicated that those issues would be pressed if the Fourth 
Circuit should reverse the judgment of the District Court up¬ 
holding the legality of the contract. 

*C/. Pets. App. 247-24S, particularly par. II (54) (b), with Pets. Motion 
to Annul 12/29/50, p. 8, and Pets. Br. on Motion 24-27. 

11 Petitioners assert that the Commission’s decision was based on “the 
purely technical ground that Penn Water had failed to file new rate 
schedules in the manner prescribed by its rules” (Pets. Br. on Motion 24, 
note 4). The Commission’s discussion makes plain that its references to 
the filing of new rate schedules were for the purpose of pointing out their 
substantive importance (Pets. App. 381-382). 

“This is expressly recognized in Petitioners’ main brief on the merits 
(p. 7, note 2). 

“ Petitioners’ alternative prayer for remand is carefully phrased to avoid 
requesting remand for taking of further evidence. (Pets. Motion to Annul 
12/29/50, p. 2). 
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Thus the issues argued on these motions are not new issues 
from “a circumstance arising after the Commission’s order had 
been issued which does ‘affect the propriety of enforcement’ of 
the orders” as Petitioners claim (Pets. Br. on Motion 17), but 
are issues that were before the Commission, brought here in 
the petition for review, abandoned in Petitioners’ brief, and 
now pressed. i 

We shall therefore show that the arguments advanced in 
support of the motions are without merit and the Commission’s 
orders should be affirmed. 


SUMMARY OF ARGUMENT 

I. The Fourth Circuit’s decision holding invalid jhe 
Baltimore contract has no effect whatever upon the Com¬ 
mission’s rate jurisdiction. That Court’s opinion made this 
explicitly clear and Petitioners’ attempt to broaden the scope 
of that decision is in conflict with the clearly established 
principles which make the legality of rates separate and 
distinct from questions of the legality of other provisions 
of contracts under which regulated sales are made. Keogh 
v. C. & N. W. Ry. Co., 260 U. S. 156, 160-163; Georgia v. 
Pennsylvania R. Co., 324 U. S. 439, 453-455. Furthermore, 
the Commission’s jurisdictional findings were not dependeht 
upon the continued validity or existence of that contract ^s 
is claimed by Petitioners and the Pennsylvania Commissiqn. 
This is made plain by the terms of the findings and the express 
statement of the Commission. The findings were based up<j>n 
actual operations which have continued for 23 months 
since the effective date of the Commission’s rate schedules. 
Unless and until duly changed in accordance with the require¬ 
ments of the Act, those schedules may not be changed and an}y 
proposal to change them is subject to the possibility of Com¬ 
mission veto. Furthermore, no reason appears or is suggested 
why the Commission’s jurisdictional findings should have been 
based on the contract. 

II. The illegality of the contract does not make the prel- 
scribed rates unjust, unreasonable or unduly discriminatory 
or preferential, which is the standard set forth in the Act. The 
stability of income which the Commission took into account 
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in prescribing the 5*4% rate of return is afforded by the rate 
schedule it prescribed and does not come from the rates set 
forth in the contract which have been superseded by that rate 
schedule. Additionally, the “end result” test affords inde¬ 
pendent support for the Commission’s conclusion that the 
51 / 4 % rate of return is reasonable, and the Commission ex¬ 
pressly negatived any dependence of that prescribed return 
on the continued existence and validity of the contract. An¬ 
nulment of the Commission rate as requested by Petitioners 
would immunize the prior legal rates from regulation without 
any determination of their reasonableness, and would require 
this Court to engage in rate making, which Congress has com¬ 
mitted to the Commission. 

The residual service Penn Water renders Baltimore Com¬ 
pany includes energy diverted for economy interchange sales 
to the Pennsylvania utilities. The Commission’s allowance 
of a credit to Baltimore Company for the $1,127,699 revenues 
from those sales, in allocating costs of service and determining 
excess revenues, was appropriate to its use of a residual type 
of rate for the residual service, in fixing the rate and is not de¬ 
pendent on the Baltimore contract or any legal effect thereof. 
An explanation of the reasons for the residual service and 
residual rate makes plain the propriety of the credit. 

Other Commission findings are likewise unaffected by the 
Fourth Circuit decision, for the Commission in no instance 
relied on that contract or the legal effect thereof. This is 
shown by numerous aspects of the Commission’s findings and 
orders which show deliberate departure from the contract. 

III. The Fourth Circuit’s decision did not make illegal the 
form of rate schedule prescribed by the Commission. That 
Court took care explicitly to state that the Commission’s regu¬ 
latory jurisdiction under the Act was not “disturbed.” The 
Fourth Circuit did not adjudicate any of the issues raised by 
the present petitions for review and its decision is not even a 
precedent on any of those issues. To ascribe to the Fourth 
Circuit decision the effect claimed by Petitioners is in conflict 
with the principles laid down in the Keogh and Georgia cases, 
supra. 
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ARGUMENT 


I 


Illegality of Baltimore Contract Does Not Affect Jurisdic¬ 
tion Found By Commission Over Penn Water’s Sales! 

Petitioners’ motion for annulment of the Commission’s 
orders proceeds upon the view, reiterated in many different 
forms of expression, that the judicial invalidation of the con¬ 
tract invalidates the sale of energy thereunder and supersedes 
Commission regulation of the rates charged in those sales. A|so 
that the judicial invalidation of Penn Water’s contract w^th 
Baltimore Company so affects its operations as to supersede 
Commission regulation of the rates charged the Pennsylvania 
utilities. Implicit in all of this is the contention that Commis¬ 
sion regulation is superseded as to the rates charged in all su^h 
sales notwithstanding the fact that during the 23 months since 
the effective date of the rate schedules prescribed by it the sales 
were made as contemplated by the rate schedules prescribed fyy 
the Commission and now continue to be so made. In particular 
Petitioners argue that the Commission’s jurisdictional findings 
were premised upon the existence and validity of the Baltimore 
contract and are therefore no longer supportable. The general 
contention will be considered first. 


A. THE COMMISSION’S RATE JURISDICTION IS NOT SUPERSEDEb 

Petitioners’ contention that the Commission’s rate jurisdic¬ 
tion is superseded by judicial invalidation of a contract to sell 
at rates prescribed by the Commission seeks to ascribe to thk 
Fourth Circuit’s decision an effect unsupported by that deci¬ 
sion or the language of the Court’s opinion and is in conflict 
with the pertinent decisions of the Supreme Court which re+ 
strict the scope of judicial application of the anti-trust laws so 
as not to conflict with such rate regulation. 

As we have said, the illegality of the contract according toi 
that decision w r as due solely to the provisions of Articles IV) 
and V of the contract which restricted Penn Water’s freedom' 
to serve others and to expand or contract its electric utility 
plant investment, in violation of the. federal anti-trust laws 
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(184 F. 2d at pp. 557-558, 559, Pets. Motion to Postpone 
11/22/50, pp. 9a-lla, 13a) and the public utility laws of Penn¬ 
sylvania (184 F. 2d at pp. 566-567, Pets. Motion to Postpone 
11/22/50, p. 31a). 

The Fourth Circuit itself was careful to make plain that its 
decision did not impinge on the jurisdiction of the Commission. 
In its opinion it explicitly stated (184 F. 2d 552, at pp. 564, 
566): 

* * * [T]he control of the Federal Power Com¬ 
mission * * * over the interstate transmission of 
electric energy is not disturbed by the retention of the 
jurisdiction of the courts to enforce the anti-trust acts. 
Indeed the Federal Power Commission itself has indi¬ 
cated that in its opinion it possesses the power to regu¬ 
late the rates for the transmission of electric energy by 
Penn Water in Pennsylvania to Consolidated in Mary¬ 
land, and to maintain the interconnection of their fa¬ 
cilities, even if the basic contract between them is 
invalid. [ 14 ] 

* * * Nor do we undertake to gainsay the view of 
the Commission that even if the restrictive conditions 
of the basic contract are invalid, as to which the Com¬ 
mission expressed no opinion, it still has the duty and 
authority under the Federal Power Act to encourage 
and establish the interconnection of electrical facilities 
of regional districts if it finds that such action is nec¬ 
essary and appropriate in the public interest, and will 
not interfere with the lawful authority of the state 
commissions in respect to the generation and distri¬ 
bution of electrical energy in intrastate commerce. 
§§ 201, 202(a) (b), 16 U. S. C. A. §§ 824, 824a(a) (b). 

Petitioners’ present attempt to ascribe to the Fourth Cir¬ 
cuit’s decision the broader effect which that Court disavowed 
is contrary to the principles enunciated in Keogh v. C. & N. W. 
Ry. Co. (260 U. S. 156, 160-163) and reaffirmed in Georgia v. 

11 But note that the Commission’s statement applied to all the rates which 
it found subject to regulation under the Act including those to the Pennsyl¬ 
vania utilities. See Pets. App. 378-379. 
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Pennsylvania R. Co. (324 U. S. 439, 453-455). Under those 
principles the legality of a regulated rate is not affected by jthe 
fact that the agreement to sell is illegal under the anti-trust 
laws. 

The applicability of these principles to cases arising under 
the Federal Power Act was expressly recognized by the opinion 
of the Fourth Circuit. For that Court was confronted with 
the contention by Baltimore Company that the Commissions 
regulatory jurisdiction prevented the maintenance of the stiit 
under the anti-trust laws. It rejected that contention on the 
ground that rates and services which are subject to the juris¬ 
diction of the Commission were not in issue in that suit. In 
so holding, the Fourth Circuit expressly recognized that the 
principles of the Keogh case, involving the Interstate Coijn- 
merce Act, 15 were equally applicable to cases involving the Fed¬ 
eral Power Act, and would have applied if rates and services 
had been in issue before that Court (184 F. 2d 552, 564). I 
Here, as in the Keogh case, the rates referred to are the rates 
set forth in a rate schedule prescribed by the Commission, and 
are not, as seems to be implied in Petitioners’ arguments on this 
motion, the rates set forth in the contract. That contract hid 
been on file with the Commission as a rate schedule, pursuant 
to Section 205 of the Act and the rules and regulations perti¬ 
nent thereto (18 C. F. R. §§ 35.1-35.3), and until superseded 
by the Commission’s rate schedule here on review, the rates 
set forth in the contract were the legal rates, by virtue of thit 
filing. In the Keogh case, the Supreme Court said (260 U. 
at pp. 162, 163): | 

A rate is not necessarily illegal because it is the result 
of a conspiracy in restraint of trade in violation of the 
Anti-Trust Act. What rates are legal is determined by 
the Act to Regulate Commerce. * * * 

Section 7 of the Anti-Trust Act gives a right of action 
to one who has been “injured in his business or propf- 
erty.” Injury implies violation of a legal right. The 
legal rights of shipper as against carrier in respect to a 
rate are measured by the published tariff. Unless and 


u 24 Stat. 379, et seq., as amended, 49 U. S. C. § 1, et seq. 




until suspended or set aside, this rate is made, for all 
purposes, the legal rate, as between carrier and shipper. 
The rights as defined by the tariff cannot be varied or en¬ 
larged by either contract or tort of the carrier. * * * 

In Georgia v. Pennsylvania R. Co. (324 U. S. 439, 453—455) 
the “reasoning and precedent” of the Keogh case were 
approved, but held inapplicable because the relief sought in 
the Georgia case did not disturb established rates. However, 
the Supreme Court pointed out, that if the relief sought had 
involved setting aside the rates of the defendant railroads, as 
in the Keogh case, Georgia would have to be denied leave to 
file its complaint under the Sherman Act. The Court said 
that it was clear that a party cannot, by a suit under the 
anti-trust laws, seek determinations in the courts which are 
reserved for the regulatory commission. 

These decisions have “regard for the expertise of special 
agencies charged with performing the rate-making function 
and for the inherent actual, as well as legal, disability of courts 
to execute that function.” United States v. Jones, 336 U. S. 
641, 652-653, 670-671. 

That the striking down of contractual obligations by the 
Fourth Circuit’s decision involved distinct issues from those 
presented by the regulation and prescription of just and reason¬ 
able rates, is plain, too, from the well-established corollary 
principle that the striking down of the rate set forth in a 
contract does not destroy the contractual obligations. Union 
Dry Goods Co. v. Georgia Public Service Cory., 248 U. S. 372; 
Northern Pac. Ry. Co. v. St. Paul & Tacoma Lumber Co., 
4 F. 2d 359, 363 (C. A. 9), appeal dismissed, 269 U. S. 535; 
Market St. Ry. Co. v. Pacific Gas & Electric Co., 6 F. 2d 633, 638 
(D. C., N. D., Calif.), appeal dismissed, 271 U. S. 691. Peti¬ 
tioners try to distinguish those cases on the ground (Pets. Br. 
on Motion 20-22) that here the “Baltimore contract is the 
rate schedule.” But in so saying Petitioners are speaking of 
the rate schedule superseded by the one here under review. 
For the schedule here attacked was prescribed by the Com¬ 
mission. Furthermore, the fact that the contract itself is filed 
as a rate schedule does not make the relationship of the rates 
therein set forth to the other contract provisions any different 
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from what it would be if they were set forth in separate docu¬ 
ments. This is shown by the Market St. Ry. case, supra, where 
the rate superseded by the California commission’s prescribed 
rate was not embodied in a separate document but was set f<j>rth 
in the contract. The Court there, nevertheless, held that the 
superseding of the rate aspects of the contract did not affect 
the other contract provisions. Regardless of Petitioners’ 
attempted distinction, therefore, the destruction of one aspect 
does not mean the destruction of the other. 

The Keogh and Georgia cases make this dual aspect plain. 
On the one hand, the contracts embody private rights and 
obligations stemming from the contract which may be adjudi¬ 
cated in the courts. On the other hand, their provisions denn¬ 
ing the rates or charges to be paid (and the services for which 
they are to be paid) stem from the statute and embody public 
rights, the protection of which is vested in regulatory com¬ 
missions, here the Federal Power Commission. j 

In vindicating the public rights, the regulatory commission 
acts in a public capacity to give effect to the declared pufcllic 
policy of the act it administers, here, to secure wholesale serv¬ 
ice at reasonable rates and charges for the benefit of ultimate 
consumers of electric energy (Sections 201 (a), 205, 206). 16 
In performing these functions, the Commission is authorized 
to issue orders prescribing rates which are just, reasonable, and 
not unduly discriminatory or preferential (Sections 205, 2Q6, 
309). That authority is not dependent upon the validity lof 
the agreement as far as it affects private rights and obligations. 
The exercise of that power attaches to services actually ren- 

14 Hearings, House Committe on Interstate and Foreign Commerce, pn 
H. R. 5423, 74th Cong., 1st Sess., pp. 427, 447-44S, 49S. As the Supreme 
Court said of the analogous provisions of the Natural Gas Act in F. F. C. 
v. Interstate Gas Co., 336 U. S. 577, 581: 

“* * * The aim of the Act was to protect ultimate consumers of nat¬ 
ural gas from excessive charges. * * * They were intended benefici¬ 
aries of rate reductions ordered by the federal commission, though state 
machinery might have to be invoked to obtain lower rates at the consumer 
level. The rates charged a wholesaler are part of its costs, reflected in 
its rate base. Reduction of those costs normally will lead in due course to 
reduction in its resale rates, unless we are to assume that the passage 
of the Natural Gas Act was an exercise in futility. * * *” 

923461—51-8 • I 
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dered, even though those services are the same services de¬ 
fined in an invalid contract instrument. The public rights 
and private rights inherent in the contract are legally separate, 
distinct and non-interdependent. Cf. National Licorice Co. v. 
N. L. R. B., 309 U. S. 350, 362-366; Costanzo Coal Min. Co. 
v. Weirton Steel Co., 150 F. 2d 929, 936 (C. A. 4), cert, denied, 
326 U. S. 765. The distinguishability of those dual aspects, 
although here denied (Pets. Br. on Motion 20), was recognized 
by Penn Water in its brief in the Fourth Circuit when it said: 17 

The [District] Court refers to the filing of the Agree¬ 
ment with regulatory authorities as though such filing 
had a bearing on the applicability of the anti-trust laws. 
The Agreement was filed as a rate schedule only. * * * 
[Emphasis supplied.] 

B. THE SUPPORT FOR THE COMMISSION’S JURISDICTIONAL 

FINDINGS IS NOT AFFECTED 

Contrary to Petitioners’ contentions (Pets. Br. on Motion 
34-35), the Commission’s jurisdictional findings do not depend 
upon the Baltimore contract or upon any assumption as to its 
legality. The only effort Petitioners make to support their 
oft-repeated statements that the Commission’s jurisdictional 
findings were “based upon,” “relied upon” the existence of, 
and were “premised upon” the Baltimore contract, is to quote, 
out of context, the Commission’s reference to that contract, 
made after it had already concluded that the operations in¬ 
volved were “completely interstate in character” (Pets. 
App. 55). 

An examination of the Commission’s opinions and findings 
with respect to jurisdiction (Pets. App. 49-59; 180-184, (8)- 
(23); 376-382) shows clearly that the Commission’s jurisdic¬ 
tional findings were based on the actual operations taking 
place and not upon the existence of any assumed contractual 
obligation to conduct such operations. The Commission re¬ 
ferred to the provisions of the Baltimore contract, but only 
for the purpose of confirming its analysis of the effect and 

17 Pennsylvania Water <C- Poicer Company v. Consolidated Gas Electric 
Light and Poicer Company of Baltimore, 1S4 F. 2d 552 (C. A. 4), No. 6102, 
Brief For Appellant Penn Water, p. 22., cert, denied, December 11, 1950. 







purpose of the operations, and nowhere relied upon any legal 
effect of the contract. The Commission’s opinion and find¬ 
ings are discussed in our main brief (pp. 42-A6) and that dis¬ 
cussion, to which reference is hereby made, demonstrates tljat 
jurisdiction over these sales, as found by the Commission, rests 
upon the actual electrical operations and not upon any as¬ 
sumed legal effect of contracts. 

Furthermore there is no reason why the Commission should 
have based its jurisdictional findings on the contract. Nothing 
in the Act, or in the judicial interpretations of the term “in¬ 
interstate commerce”, used by the Act to describe the sales i to 
which it applies, required the Commission to do so, or pro¬ 
vided any basis for an assertion of jurisdiction based on such 
findings, even if there had been no question as to the legality 
of the contract. 

But any question as to the Commission’s reliance upon t}ie 
the validity of the Baltimore contract was conclusively settled 
by the Commission itself in its Opinion No. 173-A on Peti¬ 
tioners’ application for rehearing, where the Commission con¬ 
sidered the same contentions as to the illegality of the contract 
and the effect thereof on the jurisdictional findings as are now 
addressed to this Court, and in so doing said (Pets. App. 378): 

* * * If there are questions as to the legality of t(ie 
foundation contracts which are in litigation, as Re¬ 
spondents’ application for rehearing indicates, the 
validity of our order is not dependent upon the decision 
of those questions. 

The Commission thereby made it definitively clear that in 
adhering to its jurisdictional findings it did not depend upon 
the legality of the Baltimore contract. ! 

Although it is not entirely clear from their present motion 
and brief, Petitioners apparently have now abandoned, an|d 
properly so, the argument that the services for which the Corr)- 
mission prescribed rates will be terminated as a result of th|e 
Fourth Circuit’s decision, that different services will be ren¬ 
dered in the future, and that as applied to such services th|e 
rate orders are invalid. This argument was stated as follows 


t 
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in Petitioners’ motion for postponement filed November 22, 
1950 (pp. 9-10,15): 

* * * Whatever arrangements are * * * en¬ 

tered into between Penn Water and Baltimore Company 
for the rendering of electric services will be in conven¬ 
tional form * * * and payments will be related 
directly to the services furnished and rendered. The 
form of rate schedule prescribed by the Commission 
presupposes continuance of the arrangements con¬ 
demned * * *. 

Rate making is prospective, not retroactive and, 
therefore, in fixing rates all commissions necessarily 
must assume the continuance of the conditions found 
to exist at the time of the hearings, or then reasonably 
to be anticipated, upon which a particular rate order is 
premised * * *. 

* * * Until new arrangements are entered into be¬ 
tween Penn Water and Baltimore Company, it is im¬ 
possible to determine the direction and extent of the 
flow of energy in interstate commerce. It is apparent, 
however, that whatever arrangements might be made 
they could not be the illegal arrangements dictated by 
the Baltimore contract, which are the arrangements 
upon which the Commission premised its jurisdictional 
finding as to all of Penn Water’s sales for resale. 

Such an argument that the prescribed rates are invalid as 
applied to such new service would be answered by the terms of 
the Commission’s rate schedule itself which makes plain that 
those rates do not purport to apply to any other service but are 
explicitly prescribed for the specific services which were then 
being rendered pursuant to the Baltimore contract (filed with 
the Commission as a rate schedule) and which continue to be 
rendered today (Pets. Supp. App. 62): 

* * * All other provisions of the aforementioned 

contracts, in and of themselves lawful prescribing or 
defining the * * * the services to be furnished, 

* * * which several provisions are incorporated 
herein by reference, shall be observed and be in force. 
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And in its opinion the Commission had said (Pets. App. 175): 

The present arrangement whereby sales to Pennsylvania 
customers are made on a firm basis on definite rate 
schedules whereas Baltimore Company takes what is 
left and assures Respondents [Petitioners] of the Re¬ 
covery of all proper operating expenses, depreciation, 
taxes and a fair return, is the most practicable under the 
circumstances. That arrangement will, therefore , be 
continued with, however, such modifications as ate 
necessary to accomplish the reductions * * *. 

[Emphasis supplied.] j 

Thus the Commission made plain that the rates it prescribed 
were prescribed for the specific service then being rendered-^- 
not for some changed service such as Petitioners’ motion for 
postponement anticipated might in the future be rendered if 
the present services are terminated as a result of the FourtR 
Circuit decision. j 

It necessarily follows that no question with respect to the 
applicability vel non of the Commission’s rate orders to suclji 
other services, which may never be rendered, can be in issue iiji 
this proceeding. Neither could the validity of these orders 
be questioned on the palpably erroneous assumption that they 
prescribe rates which are applicable to such other services. 

In this connection we may say that we do not agree that 
the services now being rendered will necessarily, or even prob¬ 
ably, be terminated and other services be rendered (unless thatj 
is done in violation of law). The Commission had occasion 
to touch on that subject when Petitioners threatened to ter-l 
minate the services and undertake new services in their appli-l 
cation to the Commission for rehearing (Pets. App. 374-375,1 
37^-382). The Commission there pointed out that any such 
change would require 30-day notice to be given by filing with 
the Commission new schedules of rates and charges, which 
would afford Baltimore Company and the Maryland Com¬ 
mission an opportunity (Pets. App. 382)— 

to make application under Section 202(b) for an order 
“to sell energy * * * or exchange energy” from 

and after the time of the proposed change or termina- 
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tion of service, or a complaint under Section 207 as to 
the adequacy of the service to be rendered. 

If on such an application the Commission should require con¬ 
tinuance of the service heretofore rendered, all of Petitioners’ 
argument which is based on the anticipated termination of the 
present service w’ould become wholly moot. 

In this connection the Commission pointed out at consider¬ 
able length (Pets. App. 376-379) the nature and benefits of 
the service being rendered which might be very material in 
consideration of such an application, saying (Pets. App. 378): 

The regional integration and coordination of facilities, 
the resulting economies, and the utilization and con¬ 
servation of natural resources thus achieved are pre¬ 
cisely what was sought to be encouraged and fostered 
by the Federal Power Act and established as a part of 
the criterion of the public interest to be served by regu¬ 
lation thereunder (c/. Section 202(a)). 18 

But, regardless of what changes may be attempted and what 
the Commission’s powers with respect to proposed changes 
may be, the illegality of the Baltimore contract, had no effect 
whatever upon the Commission’s jurisdictional findings relat¬ 
ing to the sales actually made and still continuing. Those 
findings are abundantly supported by the evidence and based 
upon correct legal principles, as w*e show in our main brief 
(pp. 23-58). As we have shown herein, they were based upon 
a consideration of physical facilities and electrical operations 
resulting in the service then being rendered under the Balti¬ 
more contract (filed -with the Commission and effective under 
the Federal Power Act as a filed rate schedule). The findings 
were in no way dependent upon the restrictive provisions of 
the contract, or any assumed legal effect of the contract. The 
Commission prescribed rates for the same services, its orders 
explicitly requiring continuation of those services. The serv¬ 
ices have continued for 23 months under those orders (subject 

"See also Section 10(a) which requires licensed projects such as Penn 
Water's Holtwood hydroelectric plant on the Susquehanna River to be “best 
adapted to a comprehensive plan * * * for the improvement and 

utilization of water power development * * 
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I 

to this Court’s stay). The orders by their own terms fixed the 
rates and by reference to contract provisions, not in and of 
themselves illegal, defined the services to which the rates apply. 
Those services continue today, they will, if the Act and regu¬ 
lations thereunder are complied with, continue for some tifne 
in the future, and they may be required to be continued there¬ 
after by further order of the Commission if application is filed 
and a proper showing can be made. Petitioners’ attack bn 
the jurisdictional findings, based on the Fourth Circuit’s eje¬ 
ction, must therefore be rejected. 

II 

| 

Illegality of the Contract Does Not Make Prescribed Rates 
Unjust, Unreasonable or Unduly Discriminatory or Prefer¬ 
ential | 

_ i 

Petitioners contend that the Fourth Circuit’s decision makes 
unsupportable the Commission’s findings as to rate of retuijn 
(Pets. Br. on Motion 28-29), allocation to Baltimore Companjy 
of the revenues from economy interchange energy sales in de¬ 
termination of the costs of service (Pets. Br. on Motion 24r-27), 
and certain other allocations made in that determination (Pets. 
Br. on Motion 31-33). These contentions can prevail only }f 
in the light of that decision there is no substantial evidence to 
support the Commission’s findings that the rates prescribed 
are just, reasonable and not unduly discriminatory or prefer 
ential. For that is the criterion of lawful rates and the stand¬ 
ard to govern Commission action in fixing rates under the Act 
Section 205(a) provides that the rates subject to the Commis¬ 
sion’s jurisdiction “shall be just and reasonable”; Sectioij 
205(b) provides that no “undue preference or advantage” shalj 
be made or granted or unreasonable difference maintainecj 
“either as between localities or as between classes of service”; 
and Section 206(a) directs that the Commission when it finds 
that a rate “is unjust, unreasonable, unduly discriminatory oit 
preferential * * * determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or contract to 
be thereafter observed and in force, and * * * fix the 

same by order.” 
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Under this standard “[i]f the total effect of the rate order 
cannot be said to be unjust and unreasonable, judicial inquiry- 
under the Act is at end.” F. P. C. v. Hope Natural Gas Co., 

320 U. S. 591, 602. “On review of the Commission’s orders by 
a Circuit Court of Appeals * * * the Commission’s find¬ 
ings of fact ‘if supported by substantial evidence, shall be con¬ 
clusive.’ ” F. P. C. v. Natural Gas Pipeline Co., 315 U. S. 575, 

585; Cf., Washington Gas Light Company v. Baker, C. A. D. C., 

No. 10705, decided December 21, 1950. 

A. THE EVIDENCE SUPPORTING THE COMMISSION’S FINDINGS 

AS TO RATE OF RETURN IS NOT AFFECTED i 

Petitioners contend that the Commission’s finding (Pets. 

App. 146-151, 186) that a 5*4% rate of return is fair and 
reasonable for Penn Water “was premised, at least in major 
part, upon the alleged security afforded Penn Water by the 
Baltimore contract”, and that, -with the invalidation of the 
contract, the finding is unsupportable (Pets. Br. on Motion , 

19, 28, 29; Pets. Motion to Annul 12/29/50, p. 8). To prove , 
its contention, Penn Water quotes the Commission’s references 
to the fact that the Baltimore contract assures Penn Water 
“of a stabilized income” and to “the fact that during the de¬ 
pression years following 1929, Respondent, Penn Water, main¬ 
tained its common stock dividends at S3 per share without 
change.” (Pets. Br. on Motion 28). 

But Petitioners misinterpret the Commission’s references. 

The Commission referred only to the residual type payment 
provision of the contract and to the effect of that type of pay¬ 
ment in stabilizing the company’s income at the predetermined i 
level, not to the restrictive provisions of Articles IV and V, i 
or other provisions of the contract. Furthermore, it was, of 
course, aware that the rate schedules prescribed by it would 
supersede the rate schedules which the filing of the contract 
with the Commission had made the legal rate theretofore, i 
Cf. Northwestern Public Service Company v. Montanar Dakota 
Utilities Co., 181 F. 2d 19, 22-23 (C. A. 8), cert, granted, 340 
U. S. 806. But, and this was the important consideration, ! ] 

under the residual payment type of rate prescribed by the 
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Commission for service by Penn Water to Baltimore Company, 
Penn Water would receive from Baltimore Company, regard¬ 
less of the amount of power and energy delivered to it by 
Penn Water, all of its costs of operation, including taxes and 
depreciation, plus the prescribed 5%% rate of return (Pets. 
Supp. App. 58-62; Pets. App. 175, 188, 189). Since, in t(ie 
past, Penn Water had received payments from Baltimore Com¬ 
pany under a residual payment type of rate (albeit at a highbr 
level), there was available to the Commission evidence as to 
the effect of such type of rate upon Penn Water’s income stabil¬ 
ity. It was to that evidence that the Commission referred for 
an indication of the degree of income stability that would l{>e 
available to Penn Water after the effective date of its ordeijs, 
February 1,1949. 

The illegality of the contract in no way affected the perti¬ 
nence or weight of that evidence for the purpose for which ^t 
was considered by the Commission. Neither does the illegal¬ 
ity of the contract, contrary to Petitioners’ allegation (Petp. 
Br. on Motion 29), impair the stability of income Penn Wat^r 
will receive under the rate schedule prescribed by the Com¬ 
mission. Throughout whatever period the Commission-pre¬ 
scribed rates remain in effect they will provide the same sta¬ 
bility of income previously afforded by the contract-prescribed 
rates for the period they remained effective. 

Furthermore, it is plain from a reading in its entirety of the 
section of the Commission’s opinion on rate of return (Petl 
App. 146-151) that the finding that 5%% is a fair and rea¬ 
sonable rate was independently bottomed on the “end resultj’ 
test—“the ability of the rate to meet the sum of the costs re r 
quired to conduct the operation in fairness to the consumer an(ji 
to the company * * # an amount which will provide serv^ 

ice on the debt and dividends on the stock, sufficient to assur^ 
confidence in the financial integrity of the enterprise, and td 
maintain its credit and to attract capital.” Mississippi Rivet 
Fuel Corp. v. F . P. C., 82 U. S. App. D. C. 208, 226, 163 F. 2<i 
433, 451. For, as the Commission makes plain in its opinion 
(Pets. App. 148-151), this sum is 5 1 4% on a rate base of $24,^ 
774,712, or $1,300,672, and that amount is sufficient to enablet 
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Penn Water to service its debt and provide a reasonable re¬ 
turn on the equity. Petitioners do not challenge the adequacy 
of the return for these purposes nor the adequacy of the return 
provided on the equity, as we make clear in our brief on the 
merits (pp. 132-133). 19 

Petitioners say (Pets. Br. on Motion 29) that “[n]either 
this Court nor counsel for the Commission can speculate as to 
what conclusion the Commission might have reached as to rate 
of return had the Baltimore contract not been ostensibly effec¬ 
tive at the time of the hearings”. But no speculation is re¬ 
quired, for the Commission has stated its position. The Com¬ 
mission was confronted in Petitioners’ application for rehear¬ 
ing of the January 5 order with the same contention made here. 
The findings attacked here as being insufficient to support the 
Commission’s finding that 5%% is a fair and reasonable rate 
of return because of the invalidation of the Baltimore contract, 
were there claimed to be unsupportable on the ground that the 
Baltimore contract was invalid and had been terminated since 
the issuance of the January 5 order. 20 Those objections, among 
others based on the same ground, received the Commission’s 
“careful consideration” (Pets. App. 372-373, 374r-383) and, 
as stated earlier in this brief {supra, p. 4), were rejected as 
not affecting the validity of the Commission’s action. There 
is therefore no occasion for remand, setting aside, or annulling 
the Commission’s orders. I. C. C. v. City of Jersey City, 322 
U. S. 503, 514; N. L. R. B. v. P. Lorillard Co., 314 U. S. 512, 
513; United States v. Pierce Auto Freight Lines, 327 U. S. 515, 
534. 

Finally, we may point out that although Petitioners ask for 
annulment n of the Commission’s orders, which would prevent 

“The challenge to the “end result” which is advanced by Petitioners 
is based on the Commission’s application of the rate of return to an invest¬ 
ment rate base and to the deduction of depreciation from that rate base. 
But, as we show in our brief on the merits, these objections to the “end 
result”, which have nothing to do with the contract, are without merit (pp. 
125-132). 

“See Pets. App. 325-327, particularly paragraph (j) on p. 327 and the 
reference therein to paragraph II (6) (c) on pp. 206-207 of Pets. App. 

“Either by order of this Court, or what is the same, by Commission order 
entered under the Court’s instruction. 
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the Commission from proceeding further, they do not under¬ 
take to marshal any evidence that would enable the Court to 
find and determine that the rates thereby made immune tb 
Commission action, viz., those previously filed with the Com|- 
mission, 22 are just and reasonable, as the Act requires. In fact, 
Petitioners expressly disclaim any “purpose here to argue as 
to what should be a proper rate of return for Penn Water]’ 
(Pets. Br. on Motion 29). It is hard to perceive how annul¬ 
ment can be ordered by this Court under a power to “adjust it^ 
relief to the exigencies of the case in accordance with the equitat 
ble principles governing judicial action” (Pets. Br. on Motion 
17, 20) when the Court has no basis upon which to determine 
that the rates which would be validated by its action satisfy 
the statutory rate standard the Commission proceedings were 
undertaken to enforce. To ask the Court to do this, is to aski 
it to do what it recently reversed an administrative agency fort 
doing. Washington Gas Light Company v. Baker , No. 107051 
decided December 21, 1950. And, in any event, it would be 
judicial rate making which the courts have repeatedly refused 
to undertake, directly or indirectly. Central Kentucky Co. \. 
Comm’n., 290 U. S. 264, 271; Newton v. Consolidated Gas Co., 
258 U. S. 165, 177; Mississippi Power & Light Co. v. Memphis 
Natural Gas Co., 162 F. 2d 388, 390-391 (C. A. 5), cert, denied,\ 
332 U. S. 770. I 


B. THE EVIDENCE SUPPORTING THE COMMISSION’S FINDINGS 
AS TO ALLOCATION OF THE REVENUES FROM ECONOMY INTER¬ 
CHANGE IS NOT AFFECTED 

Accepting the Commission’s findings for the purposes of 
their motion, Petitioners point out (Pets. Br. on Motion 24r-25) 
that under those findings Penn Water’s revenues from Balti¬ 
more Company were $1,399,331.10 (exclusive of any credit to 
Baltimore Company for $1,127,699 revenues from sales of 
economy interchange energy to Pennsylvania utilities), while 
the net cost of its service to that company was $652,933, pro- 

** Under this Court’s stay of the Commission-prescribed rates, the rates 
prescribed by the contract filed with the Commission as a rate schedule 
have been charged for 23 months. 
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ducing an apparent excess in those revenues of only $747,000, 
instead of the $1,733,318 excess found by the Commission. The 
major Commission adjustment responsible for this difference, 
Petitioners point out (Pets. Br. on Motion 26), was the credit 
to Baltimore Company of the $1,127,699 net revenues from 
the sales of economy interchange energy. Petitioners’ con¬ 
tention is that this adjustment was dependent upon the validity 
of the Baltimore contract, as construed by the Commission to 
give Baltimore Company a contractual right or entitlement to 
the energy so sold (Pets. Br. on Motion 26). Hence, Peti¬ 
tioners contend, “[sjince the Baltimore contract is invalid 
the Commission’s allocation of cost of service, and its findings 
as to excess revenues, all of which are premised thereon, must 
fall” (Pets. Br. on Motion 27). Pennsylvania Commission 
makes substantially the same argument (Pa. P. U. C. Motion 
& Br. 12-18). 

These contentions err in ignoring the fact, already shown by 
quotation from the Commission’s Opinion (supra, pp. 14-15), 
that in prescribing the residual payment type of rate for the 
services rendered to Baltimore Company, the Commission 
adopted the same type of rate or method of computing charges 
to effectuate the reduced rate it prescribed, as had previously 
been provided in the Baltimore contract, after considering the 
nature and effect of that method and making such modifications 
therein as it found appropriate for its purposes. In determin¬ 
ing the appropriateness of that method the Commission re¬ 
lied on what the effects of the method would be, if prescribed 
by the Commission, and did not rely on any continuance of 
effects of the method dependent upon the contract provisions 
which w’ould be superseded as a result of its action. 

Of course, in discussing the details of the method it would 
prescribe, the Commission naturally referred to the details of 
the same method as previously embodied in the contract, and j 
to their relation to the type of service which had been ren¬ 
dered under the contract, since the Commission was continuing ! 
“the integrated and interconnected system in full effect, merely 
changing the rates” (Pets. App. 175,378-379; Pets. Supp. App. 
62). But the $1,127,699 adjustment was not made by the 
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Commission because the Commission felt bound by the terras 
of the contract to allow Baltimore Company such a credit-1— 
the payment provisions of the contract were, after all, the very 
aspect of the contract which the Commission was superseding. 
Rather, the Commission made that adjustment because ttie 
type of service which was being continued in effect required 
the allowance of such credit as a part of the method of payment 
which the Commission found “most practicable” (Pets. App. 
175; see p. 15, supra) to assure continuance of that service $o 
as to achieve the maximum over-all economy and coordination 
of resources and facilities, in the manner pioneered, developed, 
and for many years successfully followed by the companies (1 
J. App. 25-27, 69-78). 23 ! 

Before undertaking an explanation of the nature of the serv¬ 
ice requiring the kind of rate here prescribed with the credits 
here involved, we may point out that the Commission, in issu¬ 
ing the orders complained of, explicitly eliminated the Baltic- 
more contract as any basis for its treatment of the economy 
interchange energy revenues. In their application for rehear¬ 
ing of the Commission’s January 5 order, Petitioners excepted 
to the Commission’s treatment of interchange revenues on thp 
ground, among others, that such treatment was dependent 
upon the terms of the contract whereas the contract was in} 


valid and had been terminated since the entry of the Commisr 
sion’s order. 24 In disclaiming that it had relied on the con} 
tract (Pets. App. 378), the Commission cited these, among 
other exceptions, to illustrate the nature of the findings under; 
attack (Pets. App. 375). | 

The necessity for the residual payment type of rate was 
shown by the testimony of Petitioners’ own officers, witness^ 
in their behalf, that the services rendered by Penn Water couldl 
not be rendered except under such a method of payment (1 J. 
App. 25-26, 69-78). The Commission adopted that method as 


“As Penn Water’s Executive Vice President testified (1 J. App. 75) : “The 
most effective utilization of the system steam capacity and energy and that j 
of our hydro plants has been fully achieved, with the resulting conservation j 
of fuel, particularly during the critical days of fuel shortage in the recent 
national emergency, of benefit to the public.” 

* Pets. App. 247-248, particularly par. (b) which refers to par. II (6) (c). i 



24 


“the most practicable” one “because of the nature of Penn 
Water’s operations” (Pets. App. 175; see pp. 15-16, supra). 

The reason, in nontechnical terms, for the type of payment 
and the kind of service which was to be continued under the 
Commission’s order, is that such transactions between Penn 
Water and Baltimore Company adapt themselves with com¬ 
plete flexibility to the integrated and coordinated operation of 
the facilities of the interstate pool, of which Petitioners are 
part, in order to supply the combined loads with maximum 
over-all economy and maximum coordinated utilization of re¬ 
sources and facilities (1 J. App. 25-27, 69-78). 

Such integration and coordination are of peculiar importance 
here. Penn Water’s system is unusual in several respects: (1) 
the bulk of its energy resources are dependent upon flows in 
the Susquehanna River which “is one of the most variable flow 
streams of large size in this country” (1 J. App. 23; 3 Tr. 1236); 

(2) its hydro plants are essentially “run-of-river” plants since 
the capacity of its storage reservoirs is sufficient only to provide 
for a weekly cycle of drawdown and refill (1 J. App. 438-439); 

(3) standing alone Penn Water could not supply the firm loads 
of its customers (3 Tr. 1239-1241)—in fact the continuous 
output of both Penn Water’s and Safe Harbor’s hydro plants 
is only about 17,000 kilowatts (3 Tr. 1236); (4) Penn Water 
standing alone could not make the most effective utilization of 
the potential resources of the Susquehanna River and could 
not obtain the maximum economy of generation (1 J. App. 25, 
74r-75 } 440-441); (5) during low river flow periods Penn 
Water’s hydro output can only be effectively utilized for peak¬ 
ing service, while during high flow periods it must be utilized 
around the clock in order to reduce waste of water over the dam 
to a minimum (1 J. App. 439-440; Tr. 1246-1247); (6) together 
with Baltimore Company and Safe Harbor, Penn Water sup¬ 
plies a very large consumer, namely, the Pennsylvania Rail¬ 
road with its electrification requirements in Maryland, Penn¬ 
sylvania (South of Perryville) and the District of Columbia; 
(7) Penn Water generates or purchases from Safe Harbor 25- 
cycle single-phase energy for service to the Railroad, 25-cycle 
3-phase energy for a part of Baltimore Company’s and Penn¬ 
sylvania Power & Light Company’s loads and supplies 60-cycle 
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3-phase service to Pennsylvania utility customers, these dif¬ 
ferent frequencies and phases requiring coordination throiigh 
frequency changers owned by Penn Water, Safe Harbor, Balti¬ 
more Company, and Potomac Electric Power Company. 

Since a system such as Penn Water’s can only make the most 
effective, reliable, and economical utilization of its resources if 
it is operated, as it has been for many years, as an integral p^rt 
of a large system having an adequate supply of steam electee 
power to “firm up” Penn Water’s hydro resources; since sudh 
unified operations have been successfully achieved for many 
years under a type of contract which provided that Baltimore 
Company be the residual receiver of Penn Water’s resources 
and guarantor of Penn Water’s costs, and since such operations 
were necessary to enable Penn Water to meet its firm powdr 
obligations to the Pennsylvania utilities, the Commission 
sought to prescribe a rate schedule suitable for the continuance 
of such operations. [ 

Elsewhere in this country maximum coordination and utili¬ 
zation of facilities and resources are most usually achieved by 
common ownership of all facilities whose operations are so 
integrated and coordinated. Under such common ownership 
the entire incentive is to coordinate and integrate the opera¬ 
tions of the several plants so as to derive maximum producl- 
tion at minimum cost. | 

Here the same results were achieved by prescribing a rath 
schedule which permits Penn Water’s facilities to be operate^ 
as though they were under common ownership with Baltimore 
Company’s facilities and assures it of an over-all fair return. 2 ! 5 
Baltimore Company is not served with so many kilowatts of 
capacity at a specified rate per kilowatt, and so many kilowattf 
hours of energy at a specified rate per kilowatt-hour, as pro¬ 
vided for in the usual type of rate schedule or power contract. 2 *! 
Rather it receives delivery of all of the residue of Penn Water’d 
capacity and energy remaining after Penn Water’s firm power! 
obligations to the three Pennsylvania utilities and the Rail-J 

“ See Petitioners’ witness’ testimony at 1 J. App. 76. 

See for example the contracts between Penn Water and the Pennsyl-l 
vania utilities. (10 J. App. 3643-3647, 3658-3660, 3684). 
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road have been met (or it receives credit for sales of that resi¬ 
due made for its account). For that residue it pays whatever 
dollar amount is necessary, in addition to Penn Water’s rev¬ 
enues from those customers, 27 to cover all of Penn Water’s cost 
of operation (including taxes and depreciation) and provide 
Penn Water with a fair return on investment. 28 The result 
of this method of compensation is that it frees and directs the 
entire pecuniary motivation to the achievement of the maxi¬ 
mum over-all economy of operation and utilization of avail¬ 
able resources and facilities, without artificial restrictions due 
to contractual prices or otherwise. 

Obviously this type of service and payment will be reason¬ 
able to Baltimore Company only if the excepted services to 
the Pennsylvania customers are paid for at a just, reasonable 
and not unduly discriminatory or preferential rate. Other¬ 
wise, if the revenues from the excepted services were less than 
the costs of those services (including a fair return on invest¬ 
ment) fairly allocable to those services, Baltimore Company’s 
payment of the residue of Penn Water’s total cost of service 
would not be commensurate with the services of the residue of 
Penn Water’s production capabilities available to Baltimore 
Company. 

In the case of the rates to the Pennsylvania utilities, such 
commensurateness is assured by Commission regulation and 
control of those rates. 

In the case of Penn Water’s rate to the Pennsylvania Rail¬ 
road, in view of the fact that the Commission did not assert 
regulatory jurisdiction and control over those rates, to assure 
a fairly proportionate rate to Baltimore Company the Commis¬ 
sion modified the residual payment type of rate slightly to 
provide for computation of Baltimore Company’s residual pay¬ 
ment by allowance of the cost of service (including return on 
investment) to the Railroad, instead of allowance of the reve¬ 
nues therefor, as in the case of the Pennsylvania utility cus- 

27 The Commission made an adjustment in the case of the revenues from 
the Railroad, which is discussed later (Pets. App. 175-176, 1S7, 188). 

” This is clear from a reading of the terms of the rate schedule prescribed 
by the Commission for the sale to Baltimore Company (Pets. Supp. App. 
58-60). 
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tomers. The effect of this slight modification was to leajve 
in Penn Water’s hands, in addition to the 5 1 / 4% return on in¬ 
vestment assured by the residual payment by Baltimore Com¬ 
pany, any excess of Penn Water’s revenues from the Railroad 
over the cost of service to the Railroad. Pets. App. 175-176, 
187,1S8. The result is to leave Baltimore Company's residiial 
rate commensurate with the residual service to it. 

In the case of the rates charged in the economy interchange 
energy sales to the Pennsylvania utilities, left unaltered by the 
Commission’s orders, the Commission made the residual pay¬ 
ment commensurate with the residual service by providing for 
crediting the revenues from those sales to Baltimore Com¬ 
pany, thus giving it the benefit of all of the energy produced Ijy 
the residue of the Penn Water plant’s capabilities after sup¬ 
plying the excepted firm power loads. 

The 81,127,699 of revenues credited by the Commission to 
Baltimore Company are derived from the sales by Penn Water 
of 191,664,000 kwhrs (net) to the Pennsylvania utilities of 
economy energy (Pets. App. 155, 172-173). Such sales aije 
made on an hour-to-hour basis when Baltimore Company’s in¬ 
cremental cost of steam generation is lower than that of a Penn¬ 
sylvania utility. At such times Baltimore Company incurs 
costs for generating energy that it would otherwise not gener¬ 
ate and the Pennsylvania utility saves the generating costs for 
the energy it does not generate, which energy it would other¬ 
wise be required to generate. The interchange revenues reflect 
the prices charged for such deliveries to the Pennsylvania utilj- 
ities. The price is based on sharing the savings by Baltimor^ 
Company’s generation to displace the generation by the Pennf- 
sylvania utilities, i. c., a price halfway between Baltimore Comj- 
pany's incremental cost of generating the energy and the Penn+ 
sylvania utility’s incremental saving in not generating th^ 
energy. At times the energy so purchased by the Pennsylvania 
utility from Penn Water is physically supplied from Baltij 
more Company’s facilities; at other times it is residual energy 
generated by Penn Water and sold to Baltimore Company^ 
under the type of rate schedule prescribed by the Commission, 
but delivered by Penn Water to the Pennsylvania utility. 70 
Tr. 25731-25732; see also 2 J. App. 59S-605. 
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The Commission found (Pets. App. 172-173) that the 
191,664,000 kwhrs (net) sold by Penn Water as interchange 
to the Pennsylvania utilities was obtained by Baltimore Com¬ 
pany supplying 65,863,000 kwhrs from its own facilities and 
Penn Water diverting 125,801,000 kwhrs of residual energy, 
with Baltimore Company generating an amount of energy 
equivalent to that diverted by Penn Water from Baltimore 
Company to the Pennsylvania utility. Hence the total costs 
of the 191,664,000 kwhrs sold to the Pennsylvania utilities as 
interchange energy were incurred by Baltimore Company. 

In determining Penn Water’s cost of serving Baltimore Com¬ 
pany the Commission included therein all of Penn Water’s 
costs for the residue of all energy services rendered by it after 
service to the Pennsylvania firm power customers. 29 Accord¬ 
ingly, when the Commission fixed the rate to Baltimore Com¬ 
pany it fixed a rate that would assure that Penn Water would 
thereby receive the remaining revenues needed, in addition to 
those to be received from the Pennsylvania firm power cus¬ 
tomers, to assure Penn Water an over-all just and reasonable 
return. Inasmuch as the Baltimore Company does not itself 
receive the economy interchange energy it was given the benefit 
thereof by a provision in the rate schedule for crediting it with 
the revenues received for that energy. 

Of course that credit includes, in addition to credit for the 
revenues for Penn Water-produced energy (125,801,000 
kwhrs), revenues from economy interchange sales of energy 
produced by Baltimore Company (65,863,000 kwhrs). The 
correctness of this part of the credit is conceded by the Penn¬ 
sylvania Commission (Pa. P. U. C. Motion & Br. 17). 

Thus the credit for the total revenue from the economy inter¬ 
change sales here in question (SI,127,699) in the computation 
of Baltimore’s payments under the rate schedules prescribed 
by the Commission (Pets. Supp. App. 60, Par. (B), subpar. 
(2)) and the allocation of costs of service (Pets. App. 155) were 

“This is shown by the fact that 502,485,000 kwhrs treated as served 
to Baltimore Company included 125,SOI,000 kwhrs of energy from Penn 
Water’s facilities sold in economy interchange sales to the Pennsylvania 
utilities (Pets. App. 173). 
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Integral parts of the residual type of rate which the Commis¬ 
sion prescribed for the residual type of service rendered to 
Baltimore Company by Penn Water. 

€. THE EVIDENCE SUPPORTING THE COMMISSION’S FINDINGS 
AS TO OTHER ALLOCATIONS IS NOT AFFECTED 

Instead of utilizing the full fall of the river to which it lias 
■claimed to be entitled, thereby generating and selling mdre 
power and energy, Penn Water has agreed with the owner !of 
the downstream Conowingo hydroelectric plant that the Conp- 
wingo plant shall use part of that fall of the river by raising ilts 
reservoir level and backing up Penn Water’s tail water dis¬ 
charge, making payments therefor to Penn Water (see our 
main brief, pp. 113-116). This Conowingo backwater pay¬ 
ment was treated by the Commission as a credit to operating 
expenses, reducing the total cost of service which it allocated 
among all customers served by Penn Water for the purpose pf 
•determining their respective rate reductions (Pets. App. 155).r 

i 

Petitioners’ contention is that this treatment depends for its 
validity on the assumption that Baltimore Company is entitled 
to credit for the Conowingo backwater payment by the Balti¬ 
more contract which has now been held invalid. 

This contention is answered by the explanation we have al- 
vl ready made that the Commission, far from relying on the con¬ 
tract rate provisions, superseded them by prescribing its own 
(supra, pp. 22-23). In adapting the residual payment type df 
rate previously used in the contract for its purposes, the Com¬ 
mission’s rate schedule explicitly defined the residue to be paid 
by Baltimore Company as the residue of total costs of operar 
tion after allowance of this credit (Pets. Supp. App. 60). This 
was in full accord with, and required by, its findings and decir 


sion as to what those costs were (Pets. App. 155). 

"Petitioners’ brief argues that there is no reason why the Conowingo 
backwater payment “should appear as a credit to Baltimore Company’^ 
(Pets. Br. on Motion 32). If this is intended to imply that the Commission 
gave Baltimore Company the benefit of the entire payment, rather than 


merely its allocable part of the total rate reduction resulting from the re¬ 
duction in total costs of service by the Commission’s mode of treating th€ 
Conowingo backwater payment, it is clearly erroneous as reference to the 


Commission’s opinion will show. The propriety of that treatment is not 
-questioned in Petitioners’ brief on the merits. 
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That the Commission did not regard itself as bound by the 
contract is further shown by its §141,777 adjustment for reve¬ 
nue received from the Pennsylvania Railroad. Although Pe- , 
tioners seek to argue from that adjustment, too, that the Com¬ 
mission depended on the Baltimore contract and that the in¬ 
validation of that contract renders nonexistent a part of the 
factual basis of the Commission’s findings, actually that adjust¬ 
ment affirmatively shows that the Commission went outside 
the contract in order to prevent such a division between Penn 
Water and Baltimore Company of the revenues they jointly 
receive for service to the Pennsylvania Railroad as would re¬ 
sult in Penn Water’s receiving payment for special facilities 
furnished by Baltimore Company, which would be, in effect, 
a rebate offsetting the Commission-prescribed rate. We have 
already discussed this fully in our main brief (pp. 171-173) 
and respectfully refer the Court to that discussion. Here all 
that needs be added is that the Commission, far from depend¬ 
ing on any provision in the Baltimore contract or the payments 1 
made under the payment provisions of that contract, made this 
and other notable departures from the contract to effectuate 
the rate it found just and reasonable. 

Thus, for example, the Commission required the use of a i 
net investment or depreciated investment rate base to be used i 
in the computation of the rates and charges to be paid by2& 
Penn Water (Pets. App. 186-187, Pets. Supp. App. 58-59), 
whereas the contract contemplated a rate base which was 
only in part depreciated (3 Tr. 1136-1’38, 1159-1160). This 
involved the further requirement by the Commission of the 
straight-line method of depreciation, rather than the modifica¬ 
tion thereof employed under the contract, with a resulting 
change in the annual depreciation allowance. So also the Com¬ 
mission included a fuel adjustment clause (Pets. Supp. App. 
60-62), whereas none appears in the contract (15 J. App. 460S- 
4612, 4617-4618, 4619-1621). 
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III 

The Fourth Circuit Decision Does Not Make Illegal Penn 
Water’s Services to Baltimore Company or Any Type pf 
Payment Therefor Prescribed by the Commission 

Petitioners argue (Pets. Br. on Motion 33) that “the fortn 
of the rate schedule, prescribed * * * is patently di¬ 

rected to perpetuating the provisions of the Baltimore con¬ 
tract” and that “[s]ince the Baltimore contract has been held 
to be invalid, * * * [the rate schedule] is null, void and 

of no effect.” They regard that decision as invalidating con¬ 
tract rates, with a claimed necessary effect of invalidating thle 
Commission-prescribed rates (Pets. Br. on Motion 21): 

* * * Petitioners are attacking the validity of tht 
rates established by the Commission * * * be¬ 

cause, in fixing the rates, the Commission seeks to per¬ 
petuate, in its rate schedule, the same arrangements 
declared to be invalid when incorporated in the contract. 
The invalidating of the contract is an invalidating of 
the rates therein * * *. [ 

These arguments ascribe to the Fourth Circuit’s decision an. 
effect on the regulation of electric utility rates and services 
unsupported by the Court’s language, or its holding, and con-1 
dieting with the regulation which the Act commits exclusively 
to the Commission (subject only to court review under Section 
313 (b) as in the present proceeding in this Court). For Peti¬ 
tioners contend that rates prescribed by this Commission, 
although found to be just, reasonable and not unduly discrim¬ 
inatory or preferential, are invalidated by a court decision ini 
litigation, between the seller and buyer, to which the Com-| 
mission was not a party, and in which the record supporting 
the Commission’s orders was not before the Court. 

That the Fourth Circuit’s decision did not make illegal the 
rates prescribed by the Commission’s orders or the service to 
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which those rates apply is plain from what we have already 
shown with respect to that decision (supra, pp. 7-9). As 
we there point out, the Fourth Circuit based its conclusion as 
to the illegality of the Baltimore contract, not on the rate-pay¬ 
ment provisions (which had at that time been superseded by the 
Commission-prescribed rates), nor on the contract provisions 
defining the services rendered (which, in so far as “in and of 
themselves lawful” had been adopted by the Commission for 
the purposes of its orders), but solely on the basis of Articles 
IV and V of the contract. Those are the articles restricting 
Penn Water’s freedom to serve others and to expand or con¬ 
tract its utility plant investment. It was because those articles 
violate the federal anti-trust laws and the Pennsylvania public 
utility laws that the Fourth Circuit held the contract illegal. 
But in doing so, as we have further pointed out above, the 
Court took care explicitly to state that the Commission’s regu¬ 
latory jurisdiction under the Federal Power Act was not “dis¬ 
turbed” (184 F. 2d 552, 564). It necessarily follows that the 
decision of the Fourth Circuit neither adjudicated any of the 
issues raised by the present petitions for review nor even con¬ 
stitutes a precedent on any of those issues. 

Petitioners’ effort to ascribe to the Fourth Circuit’s deci¬ 
sion the effect of making illegal the form of rate schedule used 
in the contract, in order to argue therefrom that the Com¬ 
mission’s use of a similar* form of rate is illegal, is contrary 
to the principles of the Keogh, Georgia, and other cases dis¬ 
cussed above. The legality of the form of rate can no more 
be affected by the illegality of the contract than the legality 
of the substance of the Commission’s rate, which those cases 
show can not be affected. Supra, pp. 8-12. 
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CONCLUSION 

For the reasons stated the issues sought to be raised by these 
motions are not new, they run to the merits of the Commission’s 
orders, and they are wholly without merit and should be de¬ 
nied ; and, for the reasons stated in this brief and in our maip 
brief, the Commission’s orders should be affirmed. 

Respectfully submitted, 

Bradford Ross, 

General Counsel, 

Howard E. Wahrenbrock, 

Assistant General Counsel, 

Reuben Goldberg, 

Theodore French, 

Attorneys, 

Counsel for the Federal Power Commission, 
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Preliminary Statement . 

Argument in Reply: 

1. The District Court for Maryland has exclu¬ 

sive jurisdiction over the liability of Consoli¬ 
dated to Penn Water for unpaid bills for the 
entire period July 1, 1946 to date. 

2. It would be inequitable to require Penn Water 

to deposit moneys in segregated funds in 
advance of receipt thereof, even if this Court 
had power to do so. 

3. Penn Water has complied with this Court’s 

stay order. 

4. There is no basis for a reference to the FPC.~. 

5. The issues which Consolidated contends must 

be determined in connection with the unpaid 
bills do not exist. 

6. The distortion bv Consolidated and the Marv- 

land Commission of the unpaid bills appears 
to be an effort to prejudice the Court. 

7. The injunction should be dissolved. 
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REPLY BRIEF OF PETITIONER, PENNSYLVANIA 
WATER & POWER COMPANY, TO BRIEFS 
OF INTERVENORS, CONSOLIDATED GAS 
ELECTRIC LIGHT AND POWER COMPANY 
OF BALTIMORE AND MARYLAND COM¬ 
MISSION. 


Preliminary Statement. 

The briefs of intervenors, Consolidated Gas Electric 
Light and Power Company of Baltimore (Consolidated) 
and the Maryland Commission, fail to deal with the authori¬ 
ties discussed in Point I of the main brief of Pennsylvania 
Water & Power Company (Penn Water), showing that 
neither this Court nor the Federal Power Commission 
(FPC) has any jurisdiction over the determination of 
the liability of Consolidated to Penn Water for amounts 
billed and unpaid for services rendered. Instead, Con¬ 
solidated and the Maryland Commission attempt to make 
out that Penn Water has not complied with this Court’s 
stay order, pretend that issues are involved which cannot 
possibly come into this case and distort the situation pre¬ 
sented by the unpaid bills. In addition they seek that tl|ris 
Court further delay the suits in the United States District 
Court for Maryland, where a speedy determination could 
otherwise be had of the liability for the unpaid bills for the 
period of the stay order and for the periods prior and 
subsequent thereto. These contentions can readily be dis¬ 
posed of. I 

Consolidated does not address itself to the question of 
the disposition of the segregated funds or to the matter (of 
interest thereon. Consequently, Penn Water is entitled to 
assume that Consolidated does not now dispute the position 
taken in Penn Water’s main brief with respect to thofee 
two matters. 

The Maryland Commission refers to only one of the 
latter two questions, i.e., disposition of the segregated 
funds. It seems to assert that the funds segregated in respept 
of Consolidated should be paid directly to Consolidated and 
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distributed by Consolidated in some manner agreed upon 
privately by the Maryland Commission and Consolidated 
without opportunity for this Court or the other litigants 
herein, including Penn Water, to express themselves. Penn 
Water has right along urged that such funds be paid 
directly to Consolidated, but certainly Penn Water should 
not be charged with the expense of any method of dis¬ 
tribution agreed on in this private arrangement between 
the Maryland Commission and Consolidated, when the 
Maryland law is clear that there is no authority in the 
Maryland Commission to effect a retroactive reduction in 
rates of Consolidated’s customers, and when there is, there¬ 
fore, no authority in any court or commission to order 
distribution of the funds to the ultimate consumers in 
Maryland. 

ARGUMENT IN REPLY. 

1. The District Court for Maryland has exclusive 
jurisdiction over the liability of Consolidated to Penn 
Water for unpaid bills for the entire period July 1,1946 
to date. 

It is conceded that this Court has no jurisdiction over 
the determination of Consolidated’s liability to Penn Water 
for unpaid bills for the period July 1, 1946 to February 1, 
1949 prior to the stay period. It is also conceded that this 
Court has no jurisdiction over such liability in respect to 
the period June 26, 1952 to date, i. e., after the stay period. 
Such jurisdiction is obviously exclusively in the United 
States District Court for Maryland under Section 317 of 
the Federal Power Act. 

If it were not for the stay order in this special proceed¬ 
ing, no one would argue that the United States District 
Court for Maryland did not also have exclusive jurisdiction 
of the power bills accounting and the liability of Consoli¬ 
dated to Penn Water for the intermediate period February 
1, 1949 through June 25, 1952, and that such jurisdiction 
had been transferred to this Court. 
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It is difficult to see how the existence of this special pro¬ 
ceeding and the stay order of this Court could take a\vay 
from another Court in another Circuit exclusive jurisdic¬ 
tion thus concededly conferred on that Court by statute. 
There is nothing in Section 313 under which this Count’s 
stay order was issued which so provides. 

Whatever form of words either side uses in discussing 
this point, the substance of the matter is that the amount 
of liability of Consolidated to Penn Water for power fur¬ 
nished during the period February 1, 1949 through June 
25, 1952 must be determined. Penn Water states the ques¬ 
tion to be determined as the liability of Consolidated to 
it, and the amount received by Penn Water, under the pre¬ 
existing rate schedule referred to in this Court’s sjtay 
order. Consolidated and the Maryland Commission st^te 
the question to be determined as what the computation) of 
Consolidated’s liability to Penn Water would have been 
for the period, under the FPC rate order. But the real 
question is the net liability of Consolidated to Penn Wafer 
for power during the period. This is a matter which Con¬ 
gress obviously turned over to the exclusive jurisdiction of 
the United States District Courts under Section 317 of the 
Federal Power Act. This carried with it all of the usual 
procedures and rights for both litigants, including the 
procedural facilities of a trial court, the right to demajnd 
and receive a trial by jury if there are issues of fact, a^d 
the absolute right of appeal to an Appellate Court. Nc^ne 
of these rights is obtainable in this Court, either directly 
or through reference to the FPC for an advisory opinion. 

That Consolidated itself has no confidence in the argu¬ 
ment it is making here and that it believes that the District 
Court for Maryland has jurisdiction over the accounts 
between Consolidated and Penn Water for the period of 
the stay is conclusively shown by a recent action of Con¬ 
solidated. On October 11, 1952, Consolidated filed a coun¬ 
terclaim in one of the suits in the District Court for Mary¬ 
land for amounts totaling $1,091,870 with which it clairiis 
it was not credited by Penn Water on its power bills for 
the period February 1,1949 to June 30,1952, and demanded 
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a jury trial. Obviously, Consolidated would not have filed 
such counterclaim in that Court if it thought this Court had 
jurisdiction. 

The counterclaim should be described. Under pre-exist¬ 
ing arrangements Consolidated was to receive credit by 
Penn Water on its power bills for the full amount of rev¬ 
enues received by Penn Water for its services to the 
Pennsylvania Railroad. The FPC rate order specifically 
reduced the amount of the credit to be allowed under the 
order below the full amount of such revenues to a lesser 
amount defined by the FPC and termed by it “ cost of ser¬ 
vice” to the Railroad. The counterclaim alleges that the 
credit to Consolidated and the amount of the Railroad rev¬ 
enues should be equal, and seeks to obtain for Consolidated 
the difference between the full amount of Railroad revenues 
and the reduced amount of credit fixed by the FPC. The 
counterclaim is without merit, because Consolidated was 
properly credited, as will be demonstrated in opposing its 
counterclaim in the District Court for Maryland. But the 
important consideration for present purposes is that Con¬ 
solidated has sued in the District Court for Maryland for 
amounts affecting the power bill accounts between Con¬ 
solidated and Penn Water for the stay period, thus rec¬ 
ognizing the jurisdiction of the District Court, and in effect 
conceding, as pointed out in Penn Water’s main brief 
(pp. 20, 21), that any claim by Consolidated for an over¬ 
charge by Penn Water under the FPC rate order is within 
the exclusive jurisdiction of the District Courts of the 
United States under Section 317 of the Federal Power Act. 
Similarly, any claim by Consolidated for an overcharge by 
Penn Water under the FPC rate order because of Con¬ 
solidated’s alleged non-liability to Penn Water for unpaid 
bills is within the exclusive jurisdiction of the District 
Courts and Consolidated’s forum for prosecuting any such 
claim is in the District Court for Maryland where the issue 
of its liability to Penn Water is already in suit. 

If Penn Water were a large company such as Consoli¬ 
dated and had, regardless of Consolidated’s liability, itself 
deposited the full amount to be segregated with attendant 
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legal risks, there could be no shred of an argument that this 
Court has any jurisdiction to determine the liability of 
Consolidated. That Penn Water has not done so does not 
change the situation and confer jurisdiction on this Court 
rather than the District Court for Maryland to determine 
that liability. 

As suggested in Penn Water’s main brief, pages 13^14, 
the realities of the jurisdictional question should not| be 
obscured by the accident that Consolidated has intervened 
in this special proceeding. If this had not occurred, no Jpne 
would have had the temerity to make the argument t(hat 
this Court had jurisdiction to determine the liability of 
Consolidated to pay sums to be deposited in the segregated 
funds and render judgment and levy execution therefor. 
But it is there pointed out that jurisdiction of the person, 
possibly obtained by this Court due to such intervention 

i 

of Consolidated, does not confer jurisdiction over jthe 
subject matter. j 

2. It would be inequitable to require Penn Water 
to deposit moneys in segregated funds in advance of 
receipt thereof, even if this Court had power to do so. 

l 

Both Consolidated and the Maryland Commission selem 
to contend that Penn Water should immediately deposit in 
the segregated funds moneys equal to the amount which 
all parties agree will ultimately be segregated.* 

There is no such requirement in this Court’s stay orcfer 
which only required Penn Water to segregate excess pay¬ 
ments received from its customers. Obviously no si^ch 
requirement would ever be inserted in a stay order by a^iy 
court. No equitable reason is advanced why Penn Water 

* There is no dispute as to the amount which will ultimately 
be segregated in respect to Consolidated. See Consolidated’s 
brief, pages 5-6, 12, in respect of the period February 1, 1^49 
through May 31, 1952; Maryland Commission’s brief, pages 2, 4, 
in respect of the period February 1, 1949 through June 25, 1952, 
and Penn Water’s main brief, page 4, as to the period February 1, 
1949 through May 31, 1952 and pages 2-4 in respect of the peripd 
February 1, 1949 through June 25, 1952. 
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should “finance” the segregated funds and deposit moneys 
in advance of receipt thereof. 

Moreover, if Penn Water had paid in advance, that 
action would undoubtedly have been the ground for a claim 
by Consolidated that Penn Water thereby conceded the 
non-liability of Consolidated for the items. Penn Water 
should not be called upon thus to expose itself to creating 
a defense for Consolidated. 

3. Penn Water has complied with this Court’s stay 
order. 

Consolidated and the Maryland Commission contend 
that Penn Water has not complied with this Court’s stay 
order. This contention cannot be supported. 

Throughout the stay order period Penn Water filed 
with this Court and with the FPC Certificates of Account¬ 
ing Entries showing the amounts billed by Penn Water, and 
paid and unpaid by Consolidated and the amounts segre¬ 
gated by Penn Water. There was no objection by Con¬ 
solidated or the Maryland Commission throughout the 
3y> year period. 

More than that, the FPC, in its order of October 27, 
1949, stated that it had been over Penn Water’s Certificates 
of Accounting Entries and adverted to only one item which 
it found had been incorrectly treated in the segregation. 
This item related to special facilities used in the service of 
the Pennsylvania Railroad and the segregated funds were 
adjusted in that regard, (printed record, Supp. Pet. App., 
p. 5300).* This order of the FPC should estop all parties 
to this case so far as method of segregation is concerned. 
The method of segregation for the period before and after 
the October 1949 order has not differed. 

* This matter of credit for special facilities has nothing what¬ 
ever to do with the unpaid bill items. 
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4. There is no basis for a reference to the FPC. 

Consolidated seems to concede that the FPC has no 
jurisdiction to determine amounts payable to Penn Water 
by Consolidated under the rate schedule for the stay brder 
period (Br., p. 9); and Consolidated also concedes thht the 
FPC has previously refused to consider these very ibsues 
when tendered to it by Consolidated (Br., p. 15). Consoli¬ 
dated seeks to overcome this difficulty by asking this Court 
to refer the matter to the FPC for an advisory opinion! No 
authority in point, however, is cited by Consolidated. Con¬ 
solidated refers to a minority opinion in the United Sfates 
Supreme Court in the Interstate case* which wab not 
followed by the Court. Even that minority opinion did not 
suggest that a question of this kind be referred td the 
FPC but only a question of a method of disposing of 
segregated funds. 

The Maryland Commission (Br., p. 9) gives a nuinber 
of page references to the opinions in the Inter stale base, 
as if such references supported its contention that there 
should be a reference to the FPC of the determination of 
Consolidated’s liability or non-liability for the unpaid bills. 
The references are not even remotely in point.** The Inter¬ 
state case did not involve any question of any kind ajs to 
the liability of a customer for unpaid bills. ! 

Consolidated also refers to the Far East Conference 
case,*** but, as shown in Penn Water’s main brief (p. 15), 
that case is not in point. The regulatory body in that base 
was stated by the Court to have express statutory jurisdic¬ 
tion of the issues involved. In the present case, on the 

•336 U. S. 577 (1949). j 

•* P. 577 of 336 U. S. is simply the opening page. P. 582 is 
purely hypothetical and relates to the reasonableness of the bates 
of the customer utilities which were subject to the jurisdiction 
of the FPC. P. 584 is the opening page of a concurring opinion 
making suggestions not adopted by the court. P. 589 also rebates 
to the rate situation of the customer utilities and contains a Sug¬ 
gestion not adopted by the court. 

•*•342 U. S. 570 (1950). I 
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other hand, in which the FPC concededly has no jurisdic¬ 
tion, the applicable principle of law has been established by 
the Supreme Court in Montana-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U. S. 246 (1951), in 
which the Court stated that the District Court should not 
have referred certain issues to the FPC and stated (p. 254): 

‘ ‘ * * # we know of no case where the court has ordered 
reference of an issue which the administrative body 
would not itself have jurisdiction to determine in a 
proceeding for that purpose.” 

Federal agencies have no authority to volunteer to per¬ 
form tasks beyond their statutory powers and jurisdiction. 
Their subpoena and testimony taking powers do not extend 
beyond matters over which they have statutory jurisdiction, 
and no witnesses could be compelled to attend or to produce 
documents for such an extraneous purpose. No jury trial 
could be accorded, which Consolidated has requested in the 
District Court for Maryland. Furthermore, it would be an 
unwarranted expenditure of taxpayers’ money. 

The suggestion of Consolidated and the Maryland Com¬ 
mission that this Court retain jurisdiction and obtain the 
“assistance” of one of the litigants, the FPC, and then 
adopt the views of the FPC without considering and determ¬ 
ining itself the questions of fact and law is not well 
founded. 

The statement in Penn Water’s main brief (p. 5) as to 
there not being a single instance in which a Court of Appeals 
has ever referred any matter relating to segregated funds 
to the FPC stands unchallenged either by Consolidated or 
the Maryland Commission. Further, the parties have 
pointed to no instance where the FPC has undertaken a 
reference on matters outside its statutory jurisdiction. 
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5. The issues which Consolidated contends must 
be determined in connection with the unpaid bills do 
not exist. 

In urging a reference to the FPC, Consolidated Jists 
seven issues (pp. 13 and 14) which it claims are involved 
in determining the matter of the unpaid bills in an apparent 
attempt to confuse the Court and bring into these proceed¬ 
ings complicated issues which do not exist. Actually, Con¬ 
solidated’s first five purported issues are only one i^sue, 
that is, the application of the simple terms of the Rate 
schedule to the unpaid bills. The principal term is “Rea¬ 
sonable operating expenses.” There is no questiofi of 
interpretation whatsoever, and the issue of application of 
such term is within the exclusive jurisdiction of the District 
Courts under Section 317 of the Federal Power Act. I 

There can be no issues listed by Consolidated as! six 
and seven, such as “allocations of costs among Penn Water’s 
customers” or “what customers are to be served by facil¬ 
ities installed by Penn Water since February 1, 1949.” It 
is elementary that there is no authority under the Federal 
Power Act to make any retroactive allocation or determina¬ 
tion which would affect a rate schedule. Any such adjust¬ 
ment can be made only in futuro in a new proceeding before 
the FPC. Such a new proceeding has been started by Con¬ 
solidated, FPC Docket No. E-6445. 

6. The distortion by Consolidated and the Mary¬ 
land Commission of the unpaid bills appears to be an 
effort to prejudice the Court. 

Consolidated and the Maryland Commission refer' to 
allegedly large sums representing fees and disbursements. 
But those sums are totals of many bills rendered over long 
periods, even for years prior to the stay order period. Con¬ 
solidated has been withholding certain categories for oyer 
six years. Of course, if anyone withholds payment! °f 
numerous items over a long enough period, the totals Ran 
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be made to seem large. But the scheme is transparent. 
There can be no issue regarding a total of such items. No 
one knew when the first items of expense were incurred and 
paid what further items there would be or what the course 
and extent of the various legal proceedings would be. 

Consolidated refers to the expenses it was allowed by 
the Maryland Commission in a rate case of its own nearly 
30 years ago. But no argument can be made from that rate 
case that Penn Water’s rate case expenses in a proceeding 
begun in 1944 and ending in 1952 were excessive. 

While the nature and merits of Penn Water’s claims 
against Consolidated are beside the point, since exclusive 
jurisdiction to adjudicate such claims is in the District Court 
for Maryland, it is appropriate in view of Consolidated’s 
attempted distortion to point out the following facts regard¬ 
ing the disputed operating expense items: All of them 
have been charged on Penn Water’s books in accordance 
with the uniform system of accounts established by the 
FPC and the Pennsylvania Public Utility Commission. 
Most of them are in the same categories as similar items 
which Consolidated has previously paid. Entirely similar 
items were treated in exactly the same manner by the Safe 
Harbor Water Power Corporation (Safe Harbor) and 
amounts equal thereto billed over by Safe Harbor to Con¬ 
solidated and Penn Water, and paid by both companies. 

Under the established authorities amounts equal to such 
items are presumptively payable in the absence of fraud 
or bad faith on Penn Water’s part and, of course, no claim 
of fraud or bad faith has been or could be made. In fact, 
Consolidated’s President has already testified in a pretrial 
deposition in litigation between the parties that the items 
had been paid by the officers of Penn Water in good faith, 
that such payments were made to persons capable and 
honest in their professions, that Consolidated in refusing to 
pay amounts equal thereto had not analyzed the items to 
determine their reasonableness (although Consolidated 
regularly audited Penn Water’s accounts), that Con¬ 
solidated arbitrarily refused to pay amounts equal to the 
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items, that Penn Water did not have to get clearance from 
Consolidated before incurring operating expenses in otder 
to avoid paying them at the peril of not being reimbulrsed 
therefor by Consolidated, and that Consolidated had niiade 
provision to allow it to pay an amount equal to most ol( the 
items in case it were held liable.* 

7. The injunction should be dissolved. 

This Court has issued an injunctive order against any 
suits which would determine the amount of the segregated 
funds. It has been shown in Penn Water’s main brief ^hat 
the amount of the segregated funds was not an issue in the 
suits in the District Court for Maryland and that, there¬ 
fore, the injunction did not prevent those suits from pro¬ 
ceeding. However, out of courtesy to this Court, the Dis¬ 
trict Court has delayed proceeding with these suits, j 

Consolidated concedes (Br. pp. 8-9) that the outcome 
of Penn Water’s suits in the United States District Court 
for Maryland to collect amounts billed to but unpaid by 
Consolidated cannot affect the proceedings before I this 
Court. Consolidated admits (Br. p. 9) that Penn Water 
cannot obtain from this Court the relief which it is claim¬ 
ing in the District Court for Maryland. j 

In view of these concessions it is evident that this Cpurt 
has no jurisdiction under the provisions of the All "W rits 
Statute cited by Consolidated in its brief (p. 18) (28 U. S. C. 
§1651 (a)) since that statute gives this Court jurisdiction 
only to issue such writs as are necessary or appropriate 
in aid of its jurisdiction. This Court’s jurisdiction bon- 
cededly is not and cannot be threatened by the proceedings 
before the District Court for Maryland. There is, there¬ 
fore, no basis for the continuation of the temporary injunc¬ 
tion. 

• Matter set forth in Penn Water’s motion for summary judg¬ 
ment on the unpaid bills in the cases in the District Court for 
Maryland. 
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Furthermore, the District Court concededly must 
adjudicate Consolidated’s liability on bills for the three- 
year period to February 1, 1949 and for the period subse¬ 
quent to June 25, 1952. Consequently, the suits in the 
District Court will dispose of the entire matter. Penn 
Water has motions for summary judgment pending in the 
suits and there can be a speedy determination therein of 
Consolidated’s liability. Aside from the question of juris¬ 
diction, this is the orderly procedure.* On the contrary, 
if this Court should take jurisdiction of a portion of the 
period, there would still have to be suits in the District 
Court. 

Instead of continuing the temporary injunction this 
Court should request that the suits in the District Court 
for Maryland relating to Consolidated’s liability for unpaid 
power bills for the stay order period be expedited to final 
judgment. 


Conclusion. 

For the reasons stated above and in Penn Water’s main 
brief, this Court should now order (1) distribution of the 
funds presently segregated in respect of the three Pennsyl¬ 
vania utilities directly to the Pennsylvania utilities (subject 
to year-end adjustment in the case of funds segregated 
in respect of ME), (2) upon the rendering of final judgment 
in respect of the unpaid bills for the stay order period in 
the District Court for Maryland and the collection there¬ 
under by Penn Water of any sums owing from Consolidated 
(a) segregation by Penn Water of the additional sums 
required to be segregated in respect of Consolidated (sub- 

* The cases cited by Consolidated on page 18 of its brief are 
not applicable to this proceeding since they are all cases in which 
two district courts with concurrent jurisdiction over the respective 
subject matter in suit had the same parties and the same issues 
before it, viz.: Kerotest Manufacturing Co. v. C-O-Two Fire Equip¬ 
ment Co., 342 U. S. 180 (1952) ; Food Fair Stores v. Square Deed 
Market Co., 187 F. 2d 219 (C. A. D. C., 1951); Speed Products Co. 
v. Tinnerman Products, 171 F. 2d 727 (C. A. D. C., 1948). 
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ject to year-end adjustment of amounts relating to the 
period January 1 through June 25, 1952), and (b) distribu¬ 
tion of all the funds segregated in respect of Consolidated 
directly to Consolidated, and( 3) dissolution of the tem¬ 
porary injunction. 

Respectfully submitted, j 

Wilkie Bushby j 

Raymond Spabks | 

Counsel for Petitioner, Pennsylvania 
Water & Power Company. 

October 21, 1952. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of this Respondent-Intervenor, the ques¬ 
tions before the Court on this Motion are as follows: 

1. Has Pennsylvania Water & Power Company complied 
with the Stay Order of this Court of April 29, 1949, in Case 
No. 10,236? 

2. Should this Court refer the question of the adequacy 
of the segregated funds to the Federal Power Commission 
to hear the parties and their evidence and to report to this 
Court its findings and conclusions thereon? 

3. Should this Court make permanent its temporary in¬ 
junction of Pennsylvania Water & Power Company against 
proceeding further in or prosecuting any suit in any otlier 
court for the purpose of obtaining any adjudication which 
may affect the amount which is or should be impounded in 
compliance with the Order of this Court of April 29, 1949, 
in Case No. 10,236, including its two pending proceedings 
in the United States District Court for the District of Mary¬ 
land, both entitled Pennsylvania Water & Power Company 
v. Consolidated Gas Electric Light and Power Company \of 
Baltimore , designated as civil actions Nos. 4610 and 58^4, 
in so far as they involve claims for amounts which might 
affect the amount which is or should be impounded? 
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INTRODUCTION 

This brief is in reply to the brief of Petitioner, Pennsyl¬ 
vania Water and Power Company (Penn Water), of Sep¬ 
tember 30, 1952. 

Intervenor, Consolidated Gas Electric Light and Power 

_ ! 

Company of Baltimore (Consolidated), has already cpm- 

i 

mitted itself in writing to the Public Service Commission of 
Maryland with respect to passing on to the public the b^ne- 

i 

fits of the funds segregated by Penn Water under the oijder 

i 

of this Court. 1 It will, therefore, not argue the method of 
distributing the segregated funds, but will limit this reply 
to the “Questions Presented,” as those questions relat^ to 
Consolidated and Penn Water. 

COUNTER-STATEMENT OF CASE 

This Court’s Stay Order of 
April 29,1949 

By its Stay Order of April 29, 1949, this Court required 
Penn Water to separately account for and retain in a segre¬ 
gated reserve “The difference between the payments re¬ 
ceived by Petitioner, Penn Water, from its said customers 
under existing rates or arrangements and those which 
would be required under the respondent’s [Federal Power 
Commission’s] said order from and after February 1, 
1949 * * *.” 

There is no conflict as to the amount of “the payments 
received by” Penn Water from Consolidated. The sole cbn- 
flict relates to the payments to Penn Water “which wojild 
be required under” the tariff prescribed by the Federal 
Power Commission (FPC). j 

1 Exhibit No. 3 of Consolidated’s Answer and Motion hereirj of 
July 3, 1952. 
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Under the contract-tariff arrangements in effect prior to 
February 1, 1949 (the effective date of the FPC’s rate re¬ 
duction order), Consolidated was required to pay, inter alia, 
to Penn Water all of the latter’s “reasonable operating ex¬ 
penses”. Penn Water proceeded to bill Consolidated for all 
of Penn Water’s expenditures in its FPC rate case. 

In a protracted and complicated rate case of its own, 
Consolidated had previously been allowed by the Maryland 
Commission to charge to operating expenses only $75,000 
of the Company’s rate case expenses and was required to 
charge to its own stockholders all of its rate case expenses 
in excess of that amount. 2 

After Consolidated had paid in excess of $182,000 of Penn 
Water’s FPC rate case expenses, it objected not only to 
their large amount but also to the purpose of some of the 
expenditures. It, therefore, informed Penn Water that it 
could not continue to reimburse Penn Water unlimitedly 
for these extremely large expenditures without some deter¬ 
mination as to their reasonableness. Being unable to obtain 
agreement as to this from Penn Water, Consolidated re¬ 
quested such determination by FPC in the then pending 
Penn Water rate case before that Commission. In its Opin¬ 
ion No. 173 and Order of January 5, 1949, FPC disallowed 
Penn Water’s rate case expense as a nonrecurring item in 
so far as determination of Penn Water’s future rates was 
concerned, but abstained from determining the amount 
of past expenditures already made by Penn Water which 
should be paid by Consolidated as reasonable operating 

2 In the Matter of Consolidated Gas Electric Light and Power Com¬ 
pany of Baltimore — Investigation of rates, charges, service, property 
and affairs. Case No. 1915. 14 Md. PSC Rep. 100, at p. 104; cf. In 
the Matter of the C. & P. Teleph. Co. of Balto. City, Case No. 2274, 
16 Md. PSC Rep. 60, at p. 62. 
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expenses under the then superseded contract-tariff. 3 Sub¬ 
sequently, in 1949, Consolidated unsuccessfully sought arbi¬ 
tration of the dispute. 

The Baltimore Suits 

In June 1949, Penn Water sued Consolidated for $l,2(i)4,- 
300.41 in the United States District Court at Baltimore 
(Civil Action 4610) for collection of its rate case expenses 
between July 1, 1946 and May 31, 1949, in excess of the 
$182,000 already paid thereon by Consolidated. On June 20, 
1952, this suit was amended to claim $1,449,798.84 for xhe 
same period. 

I 

On June 20, 1952, four days before the mandate to tjiis 
Court from the United States Supreme Court affirmi|ng 
FPC’s Penn Water rate reduction order, Penn Water sued 
Consolidated in the same Court (Civil Action 5884) for an 
additional amount of $1,928,099.18 disputed expenditures 
between June 1, 1949 and May 31, 1952. On September jL6, 
1952, the District Court in Baltimore stayed further pro¬ 
ceedings in these two collection cases pending the further 
action of this Court. 

It should be noted that Civil Action 4610, which includes 
that portion of the Stay Order period between February 
1, 1949 and May 31,1949, was instituted more than a month 
after this Court’s Stay Order of April 29, 1949, and that 
Civil Action 5884, which includes that portion of the Stay 
Order period between May 31, 1949 and May 31, 1952, jas 
well as the amendment of Civil Action 4610, followed this 
Court’s Stay Order by more than three years. In deter¬ 
mining whether Penn Water has complied with its Stiiy 

3 Appendix to Petitioner’s Brief No. 10,236, p. 154, 8 F. P. C. 1, 
at pp. SI-2. j 
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Order, this Court must determine the identical issues raised 
in these subsequent suits filed in Baltimore in so far as they 
relate to the Stay Period. 

The Amounts Segregated 

The Stay Order of this Court prescribed segregation of an 
arithmetical difference between two ascertainable amounts. 
The amount so required to be segregated is, therefore, an 
ascertainable and exact amount. 

In its Order of October 25, 1949, 4 5 FPC prescribed a new 
tariff for Penn Water’s services to Consolidated which re¬ 
vised the description of Penn Water’s expenses to be paid 
by Consolidated to include, inter alia: “The reasonable and 
necessary consolidated operation, maintenance, and general 
expenses.” This is the language which is determinative of 
the adequacy or inadequacy of Penn Water’s segregation 
during the entire period of this Court’s Stay Order. 

Disputed expenses billed by Penn Water to Consolidated 
during the period of this Court’s Stay Order up to May 31, 
1952 (which were in addition to the above-mentioned 
$132,000 already paid by Consolidated on Penn Water’s 
FPC rate-case expenses, an additional amount of over 
$11,000 paid by Consolidated on Penn Water’s rate case 
before the Pennsylvania Public Utility Commission, which 
was subsequently enjoined, r> and large amounts of addi¬ 
tional litigation expenses billed by Penn Water to Consoli¬ 
dated before the period of this Court’s Stay Order) amount 
to $1,979,608.69.° These and other expenditures are believed 

4 8 FPC 1193, at p. 1200. 

5 Consolidated Gas Elec. Lt. & Pr. Co. v. Siggins (U.S.D.C., M.D. 
Pa., Aug. 7, 1951), 99 F. Supp. 151. 

0 This includes*an amount of $363,570.39 not directly applicable to 
litigation. See Exhibit A to Exhibit 1 of Consolidated’s Answer and 
Motion of July 3, 1952, herein. 
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by Consolidated to be unreasonable in amount or not ti be 
“operation, maintenance, and general expense” within the 
meaning of the FPC prescribed tariff. They fall into over 
twenty different categories according to Penn Water’s own 
analysis in the collection suits now pending in Baltimore. 

In making segregation, however, Penn Water determined 
that payment by Consolidated of all of these disputed 
amounts “would be required under” the FPC’s prescrij>ed 
tariff, and deducted from the amount to be segregated 
every dollar of its unpaid bills to Consolidated. By thus 
resolving this issue in its own favor, Penn Water paid itself 
in full for all of the disputed bills which it has rendered to 
Consolidated, between Feb. 1, 1949 and June 28, 1952, $nd 
for which its suits are still pending in Baltimore. 

At d. 4 of its brief, Penn Water states that the amount it 

i 

has segregated, as it now stands, is inadequate and will 
require the addition of amounts to the segregated fund f‘in 
order to bring the fund up to the required amount.” 7 Pehn 
Water there says that if, in its separate suits in Baltimore, 
it can collect these disputed amounts from Consolidated^ it 
must pay the amounts so collected into the segregated 
funds. If it collects none, or only part of the disputed 
amount from Consolidated, then Penn Water, itself, must 
pay into the segregated funds both the amount, if any, 
which it collects from Consolidated “plus whatever mord is 

7 “If that Court should determine that Consolidated is liable to Penn 
Water for the full amount billed by Penn Water to Consolidated, Pe|nn 
Water will upon receipt of payment by Consolidated pay the moneys 
into the fund segregated with respect to Consolidated. If the District 
Court for Maryland should determine that Consolidated is not liable 
in whole or in part for any items in respect of operating expenses with¬ 
held by Consolidated, then Penn Water will be obligated to pay irito 
the fund segregated in respect of Consolidated such amounts as are 
received from Consolidated plus whatever more is necessary in order to 
bring the fund up to the required amount.” 
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necessary in order to bring the fund up to the required 
amount.” Regardless of the source of the needed additional 
funds, the present segregation is admittedly inadequate 
and, therefore, not in conformity with the Stay Order of 
this Court. At the same page of its brief, Penn Water 
admits that this inadequacy is $2,127,490.83 and that an 
“additional amount” in that sum “vrill ultimately be segre¬ 
gated with respect to Consolidated for the period February 
1, 1949 through May 31, 1952.” 

The amount which, by the Stay Order of this Court, was 
required to be segregated has, therefore, been determined 
by Penn Water and, according to that determination, is 
over two million dollars in excess of the amount which has 
actually been segregated. It is presumably to this fact that 
Penn Water refers when it says that there is “no dispute as 
to the amount of the segregated funds” (Br. p. 5), and that 
its suits for collection of the disputed amounts in Baltimore 
“will not have any effect upon” the “amounts segregated 
or to be segregated” (Br. p. 21). 

SUMMARY OF ARGUMENT 

A. The Real Issue is Compliance 
With This Court’s Stay Order 

The question is whether Penn Water has segregated the 
amount which this Court’s Order of April 29, 1949 directed 
it to segregate, and this issue is not determined by what 
Penn Water billed Consolidated, or what Consolidated paid 
Penn Water. 

B. This Court Has Jurisdiction 
to Enforce Its Stay Order 

Penn Water’s arguments as to what court has jurisdiction 
over a collection suit by Penn Water against Consolidated 
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have no relevancy to this Court’s jurisdiction to determine 
compliance with its own Order. 

C. The Amount Segregated is Inadequate 

Penn Water admits that the segregated funds are inade¬ 
quate in the amount of $2,127,490.83, but erroneously argues 
that this Court cannot determine whether Penn Water has 
complied with its Order until Penn Water detemjiines 
whether it will make up part or all of the deficiency from 
its own present funds or with funds which it seeks tcJ col¬ 
lect from Consolidated in independent suites filed subse¬ 
quently by it in another jurisdiction. 

Penn Water further contends that this Court cannot in¬ 
quire into the amount of the segregated funds becau$e it 
has not reserved that question, and because no objectiojn to 
their adequacy has heretofore been raised. 

These arguments are without merit. 

D. This Court May Request Assistance 
By The Federal Power Commission 

Reference to the Federal Power Commission involve? no 
ouster of this Court’s jurisdiction, and the Federal Poyrer 
Commission’s nonaction with respect to part of this dis¬ 
pute occurring prior to the period of the Stay Order does 
not prevent its rendering assistance to this Court with re¬ 
spect to expenditures subsequent to the Commission’s and 
this Court’s Stay Orders. 

The inadequacy in the segregated funds involves expendi¬ 
tures of large amounts over a 3-year period by hundreds 
of vouchers in over twenty different categories. While this 
Court has full authority to determine the complicated 
issues involved, it w r ould seem most desirable, under recbnt 
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pronouncements of the Supreme Court, for this Court to 
avail itself of the assistance of the Federal Power Com¬ 
mission. 

E. This Court’s Temporary Injunction 
Should he Continued 

Both collection suits in Baltimore were instituted some 
time after this Court’s Stay Order of April 29, 1949, and 
this Court thereby first obtained jurisdiction. As to the 
period of the Stay Order, the issues are identical. Parallel 
and simultaneous litigation of these identical issues might 
result in conflicting adjudications with resultant delay, 
expense, and confusion. This Court’s Temporary Injunc¬ 
tion Order of September 15,1952 was fully warranted under 
the statutes and authorities, and should be continued until 
the issues before this Court have been resolved. 


ARGUMENT 

A. The Real Issue is Compliance with This Court’s 

Stay Order. 

The real issue is whether Penn Water has obeyed the 
Stay Order of this Court. The real question is, ‘‘How much 
should Penn Water have segregated?” It is not, “How much 
did Penn Water hill Consolidated?” It is not, “How much 
did Consolidated pay Penn Water?” 

The amount which Penn Water, during the period of the 
Stay Order, was properly entitled to collect from Consoli¬ 
dated can be determined by this Court irrespective of the 
present status of the intercompany accounts between Penn 
Water and Consolidated. The determination of the amount 
which should have been segregated is not dependent on 
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what Penn Water billed Consolidated, what Consolicfated 
paid Penn Water, or the outcome of an independent collec¬ 
tion suit by Penn Water against Consolidated. 

B. This Court Has Jurisdiction to Enforce Its Stay Order. 

Penn Water’s entire Point I on the jurisdictional question, 
is summarized as follows (Brief, p. 6): 

“Neither this Court nor the FPC has any jurisdiction 
to determine the extent of Consolidated’s liability to 
Penn Water for amounts billed by Penn Water during 
the period of the Stay Orders.” (Emphasis added. )| 

Penn Water thereby seeks to convert the present motions 
before this Court, which relate to compliance with this 
Court’s Stay Order, into a collection suit by Penn Whter 
against Consolidated. j 

The motions now before this Court are not a collection 
suit or a “claim against Consolidated,” and Penn Water’s 
arguments based on the implicit assumption that they are, 
completely sidestep the real issue. These motions are hot 
an “action at law brought to enforce any liability or dhty 
created by * * *” the Federal Power Act “or any riile, 
regulation, or order thereunder * * *” (Brief, pp. 6, 7, 9). 
They are not an action to determine “Consolidated’s lia¬ 
bility to Penn Water * * *” (Brief, p. 9). They are not a duit 
“to collect amounts billed and claimed to be due” (Brief, p. 
11). They are not “a claim by one utility against another 
with respect to a past period” (Brief, p. 11). They are not 
a suit “to collect amounts billed and claimed to be due” 
(Brief, p. 11). They are not a suit to determine “Consoli¬ 
dated’s liability or non-liability to Penn Water for amounts 
billed but unpaid by Consolidated” (Brief, p. 14). They are 
not an action “brought to collect amounts claimed to be 
due under a rate schedule” (Brief, p. 17). 
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Penn Water’s jurisdictional arguments applicable to such 
collection suits are completely inapplicable to the jurisdic¬ 
tion of this Court to determine compliance with its own 
orders. 

Regardless of what jurisdictional restrictions apply to or 
do not apply to collection suits and claims by Penn Water 
against Consolidated, they have no application to the issues 
before this Court. 

The jurisdiction of this Court to determine whether Penn 
Water has complied with its order is not dependent upon 
whether Penn Water has or has not properly billed Con¬ 
solidated, or whether Consolidated has or has not properly 
paid Penn Water. 

This Court can and should determine whether its Stay 
Order has been obeyed, without dependence on Penn 
Water’s interpretation of the Federal Power Commission’s 
tariff in its billings, without dependence on Consolidated’s 
interpretation of that tariff in its payments, and without 
dependence on the possible solution of those differing in¬ 
terpretations in a collection suit in another court. This 
Court can and should determine Penn Water’s compliance 
or non-compliance with its Stay Order on this Court’s own 
interpretation of the Federal Power Commission’s tariff, 
after proper referral to FPC for its construction of its pre¬ 
scribed schedule for Consolidated. 

The further argument (Brief, p. 12) that this Court can¬ 
not determine “charges for past services and that the 
determination of the amount which this Court ordered to 
be segregated is such a determination, proves too much. If 
this were so, this Court would be rendered powerless to 
enforce compliance with its order even though Penn Water 
had refused to segregate a single dollar. It should be added 
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that the segregation under the Court’s order was not of 
“charges for past services,” but was from revenue to be 
collected after the entry of the Court’s order and continuing 
throughout the period of that stay. I 

C. The Amount Segregated Is Inadequate. 

Since the amount required to be segregated, for ithe 
period of the Stay Order, is definite and ascertained, Penn 
Water’s argument that there is no “question as to jthe 
amount of the segregated funds to be determined by this 
Court, because the Court did not reserve any such question” 
(Brief, p. 2) is not tenable. The corollary of such an argu¬ 
ment is that this Court must accept as correct any amount 
which Penn Water actually segregated. 

Penn Water’s further contention that “there can be ino 
such question now before this Court,” because “no question 
has been raised” during the period of the Stay Order, 
seems to argue that this Court is estopped to enforce lits 
Order by the nonaction of litigants. This argument ire- 
quires no further answer, but, it might be added that objec¬ 
tions to Penn Water’s accounting prior to the final affirm¬ 
ance by the Supreme Court of the FPC rate order would 
have been premature, and, had Penn Water ultimately pre¬ 
vailed, entirely moot. 

It should be noted that in each instance in which Perm 
Water’s brief asserts that Penn Water billed certain 
amounts and segregated certain amounts “in excess of the 
charges provided for under the rate order,” Penn Water 
means the Rate Order as interpreted by Penn Water so as 
to permit full collection by Penn Water of all of its disputed 
bills . 
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Since the fund segregated is conceded even by Penn 
Water (Brief, p. 4; supra, pp. 5-6) to be inadequate, this 
Court must determine the amount of this shortage in order 
to require compliance with its own order. 

It is Consolidated’s position that Penn Water’s segrega¬ 
tion is inadequate by $2,127,490.83. 

D. This Court May Request Assistance By the Federal 

Power Commission. 

The Federal Power Commission, in its new Penn Water 
tariff applicable throughout the entire period of the Stay 
Order in determining payments by Consolidated “which 
would be required” under such tariff, prescribes payment of 
“the reasonable and necessary consolidated operation, 
maintenance, and general expenses.” 

The determination of this amount involves a difference 
in excess of two million dollars spread among hundreds of 
vouchers, expended by Penn Water during a period of over 
three years in over 20 different categories described by 
Penn Water as follows: 

Legal Expenses 

Traveling 

Hotel 

Printing 

Insurance 

Consultant’s Services 
Transcripts 
Office Rent & Supplies 
Engineering Services 
Special Assessment 
Preparation of Exhibits 
Indemnity Bond 
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Annual Charges 

Certification of Record by Clerk 

Directors’ Fees 

Construction of Face Rock Substation 

Conversion of Holtwood Unit No. 1 from 25 cy. to 60 
cy. operation 

Net Cost of Obtaining F.P.C. License 

Amount Withheld by Cons. Co., in attempted retrac¬ 
tion of amounts previously paid by Consolidated to 
P.W. for electric service 

Amount unpaid on 1946 power bill 

Federal & State Income Taxes associated with unpaid 
amounts ; 

Estimated Federal & State Income Tax payable upon 
receipt of unpaid amounts 


The litigation charges so billed to Consolidated by Penn 
Water include such charges as $571,000 paid to one law finfi, 
$403,000 paid to another, $428,000 paid to six other law firms, 
and $47,000 for hotel bills. | 

The determination of the adequacy of Penn Waterts 
segregation involves: i 

(a) The determination of what payments by Consoli¬ 
dated to Penn Water would have been required uii- 
der the tariff prescribed by the Federal Power Comi- 
mission order of October 25, 1949, effective February 
1, 1949. 

(b) The interpretation of the meaning and application 

of said order, and of said Commission’s Opinions 17$ 
173A and orders of January 5, 1949 and of February 
28, 1949, respectively. j 


(c) The determination of what are “consolidated operaj 
tion, maintenance, and general expenses” payable byj- 
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Consolidated to Penn Water within the meaning and 
intent of said tariff. 

(d) The determination of what are “reasonable and 
necessary” operating expenses payable within the 
meaning and intent of said tariff. 

(e) The determination of questions of accounting and 
taxes as applied to Penn Water’s operations and bill¬ 
ings to Consolidated. 

(f) The determination of allocations of costs among Penn 
Water’s customers. 

(g) The determination of what customers are to be 
served by facilities installed by Penn Water since 
February 1, 1949. 

Consolidated’s motion that this Court refer this problem 
to the Federal Power Commission for assistance from the 
latter in no way involves an ouster of this Court’s jurisdic¬ 
tion, as suggested by Penn Water (Brief, p. 15). The complete 
jurisdiction of this Court and the right to determine this 
issue will remain unimpaired by such reference. In deter¬ 
mining this issue, this Court “has inherent powers to bring 
to its aid all effective means to discharge this task.” 8 Penn 
Water argues (Brief, p. 17) that FPC has no jurisdiction over 
“actions brought to collect amounts claimed to be due under 
a rate schedule” and, therefore, that the issue of compliance 
with this Court’s order should not be referred to it. The 
answer of Section B of this argument ( supra, pp. 9 ff.) as to 
jurisdiction is equally applicable here. Moreover, Penn 
Water’s objection proves too much because, were it sound, 


8 Federal Power Commission v. Interstate Natural Gas Co., 336 
U. S. 577, 5S9 (1949) (Frankfurter, J., concurring). 
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FPC would be powerless to enforce the identical conditions 
of its own Stay Order in this case which required segrega¬ 
tion by Penn Water between February 1, 1949 and April 
29, 1949. I 

Penn Water now relies on an alleged disavowal of juris¬ 
diction by FPC in 1949, when it refrained from granting 
Consolidated’s request with reference to Penn Water’s pile- 
1949 rate-case expenditures. Regardless of its actual effebt 
with respect to the prior expenditures under a now super¬ 
seded tariff to which that Commission action related, such 
action can have no relation either to the jurisdiction of FPC 
with respect to its own Stay Order, or to the unobstructed 
right of this Court to request the assistance of FPC in 
resolving the complicated problem here presented. 

In the Great Northern case, cited by Penn Water, 9 tWe 
payment of the charge depended simply on “whether th|e 
body of the rule or the exception to it applied,” — actually, 
whether “com” was exempt as “grain” or “seed (field),j” 
The question there raised was whether any court haji 
jurisdiction, and the Supreme Court there pointed out tha^ 
“* * * ordinarily, the determining factor is not the char¬ 
acter of the function but the character of the controverted 
question and the nature of the inquiry necessary for it£ 
solution.” i 

If the Supreme Court in the Far East Conference case 1 
dismissed the action and remitted the proceedings to thd 
administrative body, a fortiori this Court may and should 
obtain the assistance of FPC. The following language of 


0 Brief, pp. 15-16; Great Northern Rzvy. Co. v. Merchant Elevator 
Co.. 259 U. S. 2S5 (1922). 

10 Far East Conference ct a!, v. United States, ... U. S. . . ., 96 L.l 
Ed. (Adv. Sh.) 390, 394 (1952). 
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the Supreme Court, in the Far East Conference case, seems 
eminently applicable to the present situation before this 
Court: 

“The Court thus applied a principle, now firmly 
established, that in cases raising issues of fact not with¬ 
in the conventional experience of judges or cases re¬ 
quiring the exercise of administrative discretion, agen¬ 
cies created by Congress for regulating the subject 
matter should not be passed over. This is so even 
though the facts after they have been appraised by 
specialized competence serve as a premise for legal 
consequences to be judicially defined. Uniformity and 
consistency in the regulation of business entrusted to 
a particular agency are secured, and the limited func¬ 
tions of review by the judiciary are more rationally 
exercised, by preliminary resort for ascertaining and 
interpreting the circumstances underlying legal issues 
to agencies that are better equipped than courts by 
specialization, by insight gained through experience, 
and by more flexible procedure.” 

E. This Court’s Temporary Injunction Should 

Be Continued. 

Because of this Court’s injunction order, filed September 
15, 1952, the District Court in Baltimore has stayed further 
action in the Baltimore suits, but has requested further 
pleadings 11 and the proceeding with discovery so that no 
delay need be encountered by Penn Water in the trial of 
its anti-trust claim in that court. 

Although the motions before this Court are not a collec¬ 
tion suit, they do involve the identical issues and problems 

11 Contrary to Penn Water's statement at p. 21 of its brief, that Con¬ 
solidated “failed to plead or move as to one of the latter's claims,” that 
court, by its order of October 1, 1952, expunged an entry of default 
which had been made by the clerk on an affidavit of default by Penn 
Water’s counsel. Consolidated’s motion to expunge, denying such 
default, was “granted in all respects.” 
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as to disputed billings during the period of the Stay Ord^r 
as are involved in the Baltimore suits. 

I 

While items and categories differ within and outside bf 
the Stay period, Civil Action 4610 in Baltimore includes jn 
its claim that part of the FPC Stay period from February 1, 
1949 to April 29, 1949, and that part of this Court’s Stay 
period from April 29, 1949 to May 31, 1949. Civil Action 
5884 in Baltimore includes that part of this Court’s Stay 
period from June 1,1949 to May 31,1952. 

As to the overlapping periods, the issues before the Dis¬ 
trict Court in Baltimore and this Court are identical. Be¬ 
cause of the different categories, items, and tariffs involved 
in the periods outside of the Stay Orders, determination pf 
those issues by the District Court in Baltimore would not 
necessarily determine — as Penn Water contends (Brief, 
p. 20) — the issues before this Court. 

Facility and uniformity of the interpretation and applica¬ 
tion of the FPC tariff to a complicated set of facts will b^ 
best achieved by this Court with the assistance of FPC. j 

Parallel and simultaneous litigation of the same issues 
is not only unnecessary, but conceivably could result ih 
conflicting adjudications with resultant delay, expense, and 
confusion. 

Both Baltimore suits were filed subsequent to this Court’s 
Stay Order of April 29, 1949. In fact, Civil Action 5884 
in Baltimore, which covers the Stay period from June f, 
1949 to May 31, 1952, was not filed until over three years 
after this Court’s Stay Order was issued. This Court there¬ 
fore is the court which first obtained jurisdiction over this 
issue. 
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The identical issues raised in the subsequent Baltimore 
suits must be determined by this Court in requiring com¬ 
pliance with this Court’s order. While contending that the 
Baltimore suits will not have any effect on the amounts 
segregated or to be segregated (Br., p. 21), Penn Water 
contends that the funds which must be segregated under 
this Court’s order cannot be distributed until after the 
Baltimore Court has acted. Penn Water’s position is that 
although the segregated funds are admittedly inadequate, 
it will not make good that deficiency until it first determ¬ 
ines in Baltimore whether it must make the deficiency good 
out of its own funds or out of funds it seeks to collect from 
Consolidated in the two Baltimore suits. 

This Court’s temporary injunction order, filed September 
15, 1952, was fully warranted under the powers conferred 
upon it by 28 U.S.C. Section 1651(a) to “issue all writs neces¬ 
sary or appropriate in aid of” its jurisdiction. The Court’s 
jurisdiction to issue its Stay Order of April 29, 1949 is not 
questioned, and its jurisdiction to determine compliance 
with that order, unaffected by the action of any other court, 
necessarily follows. 

The rule has long been settled that the court which first 
acquires jurisdiction should proceed to its conclusion first 
and that an injunction to accomplish that end is proper. 12 

This Court need not await the action of another court to 
determine compliance with this Court’s Stay Order. The 
District Court in Baltimore has evidenced its desire to 
avoid conflict with this Court. 

12 Kerotest Manufacturing Co. v. C-O-Two Fire Equipment Co. 
(1952), 342 U. S. 180, 96 L. Ed. 163; 

Food Fair Stores v. Square Deal Market Co. (C.A. D.C., 1951), 
1S7 Fed. 2d 219; 

Speed Products Co. v. Tinncrman Products (C.A. D.C., 1948), 
171 Fed. 2d 727. 
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The temporary injunction should be continued until the 
possibility of such conflict, with respect to the ultiniate 
order of this Court, is at an end. 


Respectfully submitted, 

Alfred P. Ramsey, 

G. Kenneth Reeblich, 

Attorneys for 
Consolidated Gas Electric 
Light and Power Company 
of Baltimore, 

Intervenor-Respondent. 


October 15, 1952. 
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ENUES FROM SALES OF ECONOMY INTERCHANGE 
ENERGY 

In their memorandum filed February 7, 1951, Petitioners 
Pennsylvania Water & Power Company and Susquehanna 

(i) 
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Transmission Company of Maryland (“Penn Water” and 
“Transmission Company”) make a fourth 1 effort to support 
their contention that the Commission improperly credited 
$1,127,699 to Baltimore Company, representing net revenues 
from sales of 191,664 mwh (net) economy interchange energy 
to three Pennsylvania utilities (PE, ME AND PP & L). In 
their three earlier efforts Petitioners maintained that the Com¬ 
mission’s allocation was improper because it was dependent 
upon the validity of the Baltimore contract as construed by 
the Commission to give Baltimore Company a contractual right 
or entitlement to the energy sold as economy interchange. 2 
But this position has been shown to be untenable for the fol¬ 
lowing reasons: 

1. 65,863 mwh of the 191,664 mwh were physically supplied 
by Baltimore Company from its own facilities and the Penn¬ 
sylvania Commission concedes that the revenues therefrom 
w'ere properly credited to Baltimore Company (Resp. Br. In 
Opp. To Motions To Annul, p. 28). Petitioners’ memorandum 
now makes a similar concession, referring to the amount as 
approximately $465,000 (Pets. Mem. 15, note 8). 

2. The balance of the interchange sales, 125.801 mwh 
(191,664 minus 65,863), was supplied from the residue of Penn 
Water’s energy remaining after Penn Water’s firm power 
obligations to the three Pennsylvania utilities and the Rail¬ 
road had been met. This energy is part of the residual serv¬ 
ices Baltimore Company receives from Penn Water or for 
which it receives credit. (Resp. Br. In Opp. To Motions To 
Annul, pp. 25-29.) 

3. When the residual energy is sold as interchange energy 
to the Pennsylvania utilities, Baltimore Company incurs costs 
for generating an equivalent amount of energy that it would 
not otherwise have to generate, in addition to bearing all of 
Penn Water’s costs for the residue of all energy services ren¬ 
dered by it after service to its firm customers under the Com¬ 
mission’s cost allocation (Resp. Br. In Opp. To Motions To 

’The first, in Petitioners’ main brief on the merits, pp. 105-109; the- 
second, in Petitioners’ brief on the motion, pp. 24r-27; the third, in Peti¬ 
tioners’ reply brief on the merits, pp. 40-42. 

* See the citations to Petitioners’ briefs referred to in footnote 1, immedi¬ 
ately above. 
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Annul, pp. 27-28). Baltimore Company was also charged 
with a pro rata share (17-^45%) of the cost of Penn Wafer’s 
transmission system used in effecting such sales (5 J. Alpp. 
2188; 50 Tr. 18956,19047). | 

4. By going without the residual energy, Baltimore Com¬ 
pany enables the Pennsylvania utilities to secure substantial 
savings, because the price they pay for the energy is a price 
halfway between Baltimore Company’s lower incremental 
generating costs and what would be the Pennsylvania utilities’ 
higher incremental costs of generating the energy themselves 
(Resp. Br. In Opp. To Motions To Annul, p. 27). 

Confronted by these considerations supporting the Com¬ 
mission’s allocation of the interchange revenues, Petitioners 
during oral argument secured permission to file a memorandum 
brief in further support of their contention. In that memo¬ 
randum, Petitioners for the first time assert that the actfial 
physical facts of operations for the test year 1946 disclose that 
Penn Water had no residual energy over and above its firm 
obligations to its Pennsylvania customers to which Baltimore 
Company was entitled and which was sold as interchange 
energy (Pets. Mem. 6-8, 9, 15-16). a “Therefore,” Petitioners 
say, “no interchange revenues at all should be credited to Bal¬ 
timore Company” (Pets. Mem. 8). Additionally, Petitioners 
argue (Pets. Mem. 8, 9), “that the large amount of energy 
supplied as interchange in Pennsylvania was” not energy “th^t 
would otherwise have been available to Baltimore Company 
from Penn Water” because the energy supplied to the Penn¬ 
sylvania customers is 60-cycle energy, whereas the supply 

to Baltimore Company is 25-cycle energy. 

_ 1 

The records of Penn Water’s operations show the existence 

of residual energy and its sale as economy interchange 

energy 

Petitioners mistakenly assert (Pets. Mem. 7, 8-9) that it 
was the Commission’s view that “Penn Water’s resources avail- 

* Previously the existence of sales of economy interchange from Penjn 
Water's residual resources was acknowledged by Petitioners. The argu¬ 
ment had simply been that the energy so sold was not part of the resid¬ 
ual services to which Baltimore Company was entitled under the Baltimore 
contract. (Pets. Main Br. on Merits, pp. 1015-109; Pets. Brief on Motion, pp. 
24-27; Pets. Reply Br. on Merits, pp. 40-42). 
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able for use in Pennsylvania in 1946 were less than Penn Wa¬ 
ter's firm obligations and [that] no residual services to Balti¬ 
more could, therefore, be available” because the Commission 
had determined that Penn Water’s firm obligations in Penn¬ 
sylvania were 746,286 mwh, whereas its resources, after sup¬ 
plying 376,684 mwh of 25-cycle energy to Baltimore Company, 
were only 615,636 mwh. 4 

The Commission’s view actually was that only 489,835 mwh 
of Penn Water’s own resources were used to supply the firm 
obligations of 746,286 mwh, and that the balance, 256,451 
mwh, was supplied by Baltimore Company (Pets. App. 172- 
173). The difference between 4S9,S35 mwh and Penn Water’s 
resources of 615,636 mwh, namely, 125,801 mwh, the Com¬ 
mission found w’as sold in interchange (Pets. App. 172-173). 

This 125,801 mwh was not, as claimed by Petitioners (Pets. 
Mem. 11), “a fictitious residue of Penn W T ater’s available 
energy, after firm supply to its Pennsylvania customers, [cre¬ 
ated] by a wholly artificial and capricious method” but was in 
accord with the actual facts of Penn Water’s operations as we 
shall show. 

When flovs in the Susquehanna River at Safe Harbor ex¬ 
ceed 65,000 cfs, both the Safe Harbor and Penn Water hydro 
plants are operated around the clock at full capacity—that is to 
say—on a 24-hour basis (3 Tr. 1236). 5 At such times, Penn 
Water’s 60-cycle steam and hydro resources aggregate about 
100 mw. c During these times of high river flow, the maximum 
one-hour firm requirements of Penn Water’s 60-cycle cus¬ 
tomers in Pennsylvania (ME, PE and PP & L) were not in 

4 Penn Water's system embraces 25-cycle 3-phase, 25-cycle single-phase, 
and 60-cycle 3-phase facilities, all of which are interconnected by means of 
frequency changers in Baltimore, at the Holtwood and Safe Harbor hydro 
plants, and at the Potomac Electric Power Company’s Benning Station in 
Washington, The Commission found that the bulk of Penn Water’s 25- 
cycle 3-phase generation is delivered to Baltimore Company and the Com¬ 
mission accordingly allocated a pro rata share of Penn Water’s capacity 
and energy costs to Baltimore Company for such services. Likewise, the 
Commission allocated a share of Penn Water’s cost to the Pennsylvania 
Railroad, which receives service from Penn Water’s and Safe Harbor’s 25- 
cycle single-phase system. 

3 Reference to high flow days is iUustrative only. Residual energy which 
is sold as economy interchange is also available on days of lower flow. 

* See note 9, infra. 
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excess of 8S mw. 7 Obviously, then, when Penn Water’s gen¬ 
eration was 100 mw and its peak-hour requirements did pot 
exceed 88 mw, there was residual capability available for de¬ 
livery to Baltimore Company for economy sale to the Penn¬ 
sylvania customers. In 1946, there were 55 days when flbws 
in the Susquehanna River exceeded 65,000 cfs (Exhibit 439, 
66 Tr. 24764). | 

Irrefutable proof of the fact that Penn Water’s generation 
during periods of high river flow exceeded its firm requirements 
in Pennsylvania during peak hours is contained in Exhibit 
438 (14 J. App. 4405-4435). That Exhibit shows Penn Waiter 
and Safe Harbor generation, Penn Water’s firm and intjer- 
change deliveries, and energy transfers over interconnecting 
lines, as compiled from Penn Water’s own records. On March 
14, 1946, the river flow was 92,700 cfs (Exhibit 439, 66 'jTr. 
24764). For the hour ending 10 a. m. on that day, Exhibit 
438 shows that the firm load in Pennsylvania was 88 mwh 8 
and Penn Water’s resources (60 cycle) were 103 mwh, 9 leaving 
a residual of 15 mwh, which, together with an additional 13 
mwh supplied by Baltimore Company, 10 were sold as econoi)ny 
interchange in Pennsylvania (14 J. App. 4409). 

The availability of residual energy when Penn Water’s gen¬ 
eration is 100 mwh is even more pronounced when the fiihn 
requirements of Penn Water’s customers in Pennsylvania drop 

T See note 8. infra. 

* 14 J. App. 4409, cols. 12,15, 31, 32 and 33, as follows: 

PP Si L_ 46 mwh 

ME_ 21 mwh 

PE- 21 mwh 

8S mwh 

*14 J. App. 4409, % of cols. 1 and 2 minus 8, plus cols. 21 and 22, as 


follows: 

Vs of Safe Harbor generation_ 52 mwh 

Penn Water steam generation_ 27 mwh 

Penn Water hydro generation_ 24 mwh 

103 mwh 

10 14 J. App. 4409, cols. 12a and 31a, as follows: 

PP & L_ 17 mwh 

ME_ 11 mwh 


28 mwh 


i 
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to about 50 mwh during off-peak hours and on Saturdays and 
Sundays. During such periods of low energy consumption, 
there are even greater amounts of residual energy available 
for residual service to Baltimore Company or delivery to Penn¬ 
sylvania customers as economy interchange. For example, 
Exhibit 438 shows, for the hour ending 12 midnight, Thursday, 
May 23. 1946, that of Penn Water’s 60-cycle resources of 102 
mwh, 51 mwh were sold as firm, 1 mwh as economy, and 50 
mwh were physically delivered to Baltimore Company (14 
J. App. 4413). 

The physical facts of Penn Water’s operations also show the 
existence of residual energy over a full 24 hours of operations. 
Thus Exhibit 438 shows the following for May 25, 1946, when 
the river flow was 82,300 cfs (14 J. App. 4414; 66 Tr. 24764): 

(mwh) 

Penn Water Resources—GO-eycle: 

% of Safe Harbor Generation (% of cols. 1 and 2 minus S)_1,492 


Penn Water Steam Generation (col. 21)_ 426 

Penn Water Hydro Generation (col. 22)- 579 


Total Resources_2,497 

Penn Water Firm Sales in Pennsylvania—60-cycle: 

PP & L (cols. 12 plus 15 plus 32)_ 622 

ME (col. 31)_ 493 

PE (col. 33)_ 283 


Total Firm Sales-1,378 

Residual Resources (2,497 minus 1,378)_1,119 

Firm Deficiency_ 0 

Disposition of Residual Resources: 

Economy Delivery to PP & L (col. 12a)_ 301 

Economy Delivery to ME (col. 31a)_ 355 


Total Economy Deliveries- 656 

To Baltimore Company (1,119 minus 656)_ 463 


This example, which could be multiplied many times, shows 
clearly that at times Penn Water’s resources can and do exceed 
its firm requirements in Pennsylvania and that there are and 
were in 1946 residual services available to Baltimore Com¬ 
pany. On that day, Penn Water’s firm obligations in Penn- 
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sylvania were only 55.2% of its available resources and 44.8% 
of such resources represented residual energy. And while 
58.6% of the residual energy was sold as economy interchange, 
41.4% was actually delivered to Baltimore Company. 

The existence of residual energy available to Baltimore Com¬ 
pany from Penn Water’s resources in 1946 which was sold as 
economy interchange was also testified to by Penn Water’s 
Executive Vice-President Spaulding (4 J. App. 1974^1975). 

In the face of this clear proof of residual capabilities and 
energy, how could Petitioners argue that there was no residiie? 
Only by comparing Penn Water’s total annual generation 
(615,636 mwh) with its total annual firm power deliveries to 
the Pennsylvania customers (746,286 mwh). But such anniial 
totals do not disclose the fact that there are periods during tjhe 
year, particularly during high river flows, when Penn Water’s 
generation greatly exceeds the firm power requirements of the 
Pennsylvania customers, and other periods when it is less than 
those requirements and the deficiency must be made up by 
Baltimore Company. See, for example, February 10, Septerja- 
ber 15-21, and October 13 (Exhibit 438,14 J. App. 4407, 441$- 
4421, 4422). Thus there is both a residual capability of pro¬ 
viding service to Baltimore Company during high water periods 
and a capacity deficiency during low-water periods which 
makes Penn Water dependent on Baltimore Company to serve 
its Pennsylvania firm power customers. 

Petitioners’ error lies in their implicit assumption that be¬ 
cause the annual total firm service to the Pennsylvania cus¬ 
tomers exceeds Penn Water’s annual total generation, such 
service throughout the year must continuously exceed its gener¬ 
ation. Such an assumption is, of course, impossible in the 
case of a run-of-river plant like Penn Water’s, as has beeh 
demonstrated. | 

By utilizing a residual type rate for such residual service aS 
Penn Water is able to render, the Commission has provided the 
maximum economic incentive for Penn Water’s resources to be 
so utilized, in combination with steam plants, as to achieve 
maximum economy in supplying the power needs of the area. 
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The residual energy is physically deliverable to Baltimore 

Company 

Clearly there is no basis for Petitioners’ contention (Pets. 
Mem. 8-9) that it would have been impossible to deliver to 
Baltimore Company the 60-cycle energy supplied from Penn 
Water’s resources in Pennsylvania since the record shows that 
Penn Water’s 60-cycle facilities are interconnected with Balti¬ 
more Company’s facilities by means of two 220,000-volt trans¬ 
mission lines extending from Baltimore to the Safe Harbor 
hydro plant, where there is an interconnection with two 69,- 
000-volt circuits connecting Penn Water’s hydro and steam 
plants. Therefore there is no lack of adequate transmission 
facilities for the delivery of 60-cycle energy to Baltimore Com¬ 
pany, and, as we demonstrated (supra, 6-7), substantial 
amounts of residual services from Penn Water’s 60-cycle capa¬ 
bilities were actually physically delivered to Baltimore 
Company. 

Additionally, Petitioners’ assertion that it is physically im¬ 
possible for any of Penn Water’s residue to be delivered to 
Baltimore Company cannot be reconciled with the testimony 
of Penn Water’s Executive Vice-President Spaulding, who tes¬ 
tified for the company on cost allocations. For example, Wit¬ 
ness Spaulding, in his Exhibit 377, shows that at the time of 
the interconnected system peak on December 19, 1946, Balti¬ 
more Company actually received 61 mwh from Penn Water 
and Safe Harbor (12 J. App. 4191). In the same Exhibit he 
shows that during the same hour, Baltimore Company would 
actually have received 130 mwh, if Penn Water had not di¬ 
verted 69 mwh for economy sale in Pennsylvania. 11 This 
amount of interchange service, he agreed, was “available to 
Baltimore Company” in addition to the 61 mwh which were 
actually delivered (4 J. App. 1974^1975). Obviously, Witness 
Spaulding would not have considered the 69 mwh of inter¬ 
change service as being “available to Baltimore Company” if 
physical delivery thereof was impossible. Nor would he have 
done the same thing in his cost study as he did (Exhibit 378, 
12 J. App. 4201). Finally, Petitioners’ contention cannot be 

u 130 mwh minus 61 mwh (12 J. App. 4191). 






9 


reconciled with the statement appearing in Penn Water’s 19^5 
report of its operations to the Federal Power Commission, in 
which it is said under oath, referring to itself as “Respondent),” 
(70 Tr. 25568): 


The net hourly amounts of kilowatt-hours actually 
delivered to Baltimore Company would have been ma¬ 
terially increased if the energy available to Baltimorje 
Company had actually been delivered rather than resolfd 
in part by Respondent as economy interchange to 
others, such interchange sales resulting in a diversion 
of energy from Baltimore Company. * * * 


Petitioners* further arguments are confused and 

self-contradictory 

I 

Beyond the contentions already considered and answered, 
we find Petitioners’ Memorandum confused and self-coni 

i 

tradictory. 

Thus we find Petitioners conceding that to the extent thai 
Baltimore Company in 1946 supplied from its own resource^ 
energy sold as economy interchange (65,863 mwh), it woulcf 
have been properly credited with the revenues derived front 
such sales (Pets. Mem. 15, note 8; Pa. P. U. C. Motion & Br.| 
p. 17). Yet at the same time Petitioners advance the argu-* 
ment that Penn Water had no residual energy available for 
such sales (Pets. Mem. 7), which can only mean that Balti-j 
more Company supplied the entire amount (191,664 mwh) s<^ 
sold. Hence, by Petitioners’ own concession, the full amount! 
of the revenues from those sales (SI, 127,699) would properly 
be credited to Baltimore Company. 12 | 

So, although the memorandum was submitted pursuant to 
leave granted by the Court for the purpose of replying to our 
contention (Resp. Br. In Opp. To Motions to Annul, pp. 21-29) 
that the revenues from economy interchange sales had prop¬ 
erly been credited by the Commission to Baltimore Company, 
Petitioners’ Memorandum (pp. 10-13), having now eliminated 
that question, shifts the attack to the Commission’s allocation 

13 Yet Petitioners elsewhere inconsistently say (Pets. Mem. 8) “no inter¬ 
change revenues at all should be credited to Baltimore Company.” 
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of Baltimore Company’s supply of energy from its own re¬ 
sources to Penn Water’s firm power obligations. This it does 
by arguing that such supply, in 1946, was not the 256,451 mwh 
found by the Commission, but 130,650 mwh, the latter figure 
being derived by treating all of Penn Water’s own generation 
(615,636 mwh) as used for firm power sales (aggregating 
746,286 mwh) to Pennsylvania customers. 13 Such treatment 
is wholly without support in the record. Nevertheless, on this 
basis, Petitioners contend (Pets. Mem. 13) that the Com¬ 
mission overstated Penn Water’s cost of serving the firm power 
requirements by $435,271 (125,801 mwh @ 3.46 mills, the 
latter being the difference between Baltimore Company’s cost, 
4.7 mi lls, used by the Commission, and Penn Water’s hydro 
cost, 1.24 mills). 

But in their summarization, Petitioners use a yet different 
figure, speaking of a “discrimination in favor of Baltimore 
Company of over $500,000 per year” (Pets. Mem. 16) with¬ 
out explaining the derivation of that figure or relating it to 
either their claim with respect to the $435,271 or the $1,127,699. 

U The Commission's allocation of Penn Water’s and Baltimore Company’s 
resources to Penn Water’s sales in Pennsylvania and Petitioners’ allocation 
thereof may be compared as follows: 


Penn Water Energy Sales in Pennsylvania—mwh 


Firm __ 

Total 

From Penn Water 
resources (amount) 

From Baltimore supply 
(amount) 

FPC 

Pets. 

FPC 

Pets. 

746,280 

191,664 

489,835 
125,801 

615,636 

0 

256,451 
65,863 i 

130,650 

191,664 

Interchange_ 

Total_ 

937,950 

615,636 

615,636 

322,314 

322,314 
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CONCLUSION 

Petitioners’ contentions regarding the Commission’s cost-of- 
service allocations are without merit for the reasons we have 
shown. 

Respectfully submitted, 

Bradford Ross, 

General Counsel, 
Howard E. Wahrenbrock, 

Assistant General Counsel, 

Reuben Goldberg, 

Theodore French, 

Attorneys, 

Counsel for Federal Power Commission, Respondent, 

Washington 25, D. C. 

February 1951. 
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vs. 

Federal Power Commission, Respondent , 
Public Service Commission of Maryland, Consolidated 
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Baltimore, Interveners . 


ON MOTION AND COUNTERMOTION FOR ORDER 
DISPOSING OF FUNDS SEGREGATED 
UNDER STAY ORDERS 



Ill 


STATEMENT OF QUESTIONS PRESENTED 

(1) Whether this Court has jurisdiction to police its 
stay order of April 29, 1949, so as to determine: 

(a) Whether the amount impounded thereunder to 
the credit of Consolidated Gas Electric Light and 
Power Company of Baltimore (Consolidated) by pe¬ 
titioner, Pennsylvania Water & Power Company (Penn 
Water), is the amount required to be impounded by 
this Court; and 

(b) If such amount is less than that required to be 
impounded by this Court, then to determine the amount 
which Penn Water should pay into the impounded 
fund to eliminate the deficiency therein; and 

i 

(c) Whether the amounts impounded to the credit 
of Consolidated and other customers of Penn Water, as 
ultimately determined, should be distributed directly 
to Consolidated and said other customers or to their 
retail consumers? 

(2) Whether this Court should refer any or all of these 
issues to the Federal Power Commission and the two inter¬ 
ested State commissions for advice in the resolution thereof. 

(3) Whether this Court should continue in effect its tem¬ 
porary restraining order of September 15, 1952, enjoining 
Penn Water from submitting to any other Court the cjle- 
termination of issues affecting the amount of its impound- 
ings made under the order of this Court? 
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BRIEF FOR INTERVENER, 

PUBLIC SERVICE COMMISSION OF MARYLAND 

STATEMENT OF CASE 

This brief is in further support of the objections an<jl a 
countermotion filed on July 2, 1952 by the Federal Power 
Commission (FPC) and this intervener (the Maryland 
Commission), in answer to the motion 
Water & Power Company (Penn Water) 

June 26, 1952. Said countermotion contains an argument 
and supporting authorities for the position that this Court 
should refer to FPC and the interested State commissions 
(Maryland and Pennsylvania) issues relating to the cor¬ 
rectness of the amounts impounded by Penn Water under 
this Court’s order of April 29, 1949, and the proper dis¬ 
tribution to be made thereof. 

The Maryland Commission feels it necessary to file this 
supporting brief because it believes that the brief for Peti¬ 
tioner, Penn Water (if received) misstates the questions 
and the case to be disposed of by this Court. That brief 
devotes itself to an extended argument, in its Point I, that 
neither this Court nor FPC has jurisdiction to render judg¬ 
ment against Consolidated for amounts billed by Penn 
Water during the period of the stay orders; and that, Ac¬ 
cordingly, this Court should cooperate in expediting pro¬ 
ceedings in the United States District Court for Maryland, 
where Penn Water has brought suit in an attempt to ob¬ 
tain such judgments. Such approach misstates the issue 
before this Court and conceals the actual controversy that 
is herein presented. 

The only issues properly before this Court concern the 
action it should take to require Penn Water to comply with 



f Pennsylva|iia 
filed herein on 
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the terms of the stay order which Penn Water itself re¬ 
quested this Court to issue, and which was issued on April 
29, 1949. Said stay order provides in part as follows: 

“The difference between the payments received by 
petitioner Penn Water from its said customers under 
existing rates or arrangements and those which would 
be required under the respondent’s said order from and 
after February 1,1949, and during the period this stay 
is in effect together with actual earnings thereon shall 
be separately accounted for and retained by petitioner 
Penn Water in a segregated reserve; this condition is, 
however, without prejudice to this court’s final deci¬ 
sion regarding the amount of earnings or interest for 
which the petitioner Penn Water may be accountable 
as a matter of law and without prejudice to this court’s 
final decision regarding the proper disposition of said 
segregated reserve and earnings.” (Emphasis added.) 

The amount collected by Penn Water under the prior tar¬ 
iffs is not in dispute. Therefore, any error in Penn Water’s 
impounding necessarily lies in the construction which it 
has placed upon that portion of the stay order concerning 
the amount required to be paid by the customers of Penn 
Water (or correspondingly required to be collected by Penn 
Water) under the FPC orders, affirmed by the decision of 
this Court and the Supreme Court of the United States. 

Penn Water admits that Consolidated, from February 1, 
1949 to June 25, 1952, has paid $345,713.86 in excess of the 
amount required by the FPC prescribed schedules. But, in 
withholding from its impoundings $2,171,483.23 (Penn 
Water brief, pp. 3-4), Penn Water of necessity claims that 
because the FPC schedules required Consolidated to pay 
Penn Water “reasonable and necessary” operating expenses, 
said schedules, had they not been stayed, would have re¬ 
quired Consolidated to pay said $2,171,483.23 for Penn 
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I 

Water’s litigation expenses. These expenses involve ap¬ 
peals from rate cases (including some related to this very- 
proceeding) and other legal expenses incurred by Penn 
Water between February 1, 1949 and June 25, 1952 — the 
period of this Court’s stay. Because these litigation ex¬ 
penses, and additional expenses alleged to be connected 
therewith, appeared to be unquestionably excessive and 
unreasonable, Consolidated has refused to pay any of them 
under bills rendered by Penn Water under the preceding 
tariff (continued in effect by this Court’s stay order), whjich 
called for payment by Consolidated of “reasonable” operat¬ 
ing expenses of Penn Water. 

Consolidated also maintains that these excessive expenses 
were not intended by FPC to be included within the 
“reasonable and necessary” operating expenses which Con¬ 
solidated is required to pay Penn Water under the now 
schedules. We agree with Consolidated’s contention, and 
maintain that a clear issue is raised for this Court to decide 
— namely, whether Penn Water has complied with the 
stay and impounding order of this Court from April 29, 
1949 to June 25,1952. Likewise, FPC must decide whether 
Penn Water has complied with its stay and impounding Or¬ 
der, from February 1, 1949 to April 28, 1949. 

Penn Water’s brief (pp. 2-3) maintains that the issue |is 
not properly raised in this Court, because no objections were 
made regarding the impoundings when Penn Water firjst 
began accounting to this Court. Penn Water’s contention 
in this respect is without merit. There was no obligation 
upon Consolidated, the Maryland Commission, or FPC to 
object to Penn Water’s impoundings prior to the time that 
the FPC orders were finally affirmed by this Court and the 
U. S. Supreme Court. The FPC orders were stayed if 
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effect pending such final determination. Any premature 
objections by FPC or the interveners as to the amount of 
Penn Water’s impoundings would have been met, and 
properly so, with the objection that there was no need to 
face that issue unless and until the validity of the FPC or¬ 
ders was finally established. Obviously, any objection to this 
Court, prior to affirmance by the U. S. Supreme Court, 
would have asked this Court to determine an issue which 
might never have arisen. 

Now, however, the issue must be faced and determined 
by this Court. The issue has been created by Penn Water’s 
own “self help” tactics, in withholding from the impound¬ 
ings ordered by FPC and this Court amounts which Consol¬ 
idated refused to pay because they were not properly 
chargeable to Consolidated under the “existing rates”. 
Penn Water, as previously stated, admits that Consolidated 
has paid at least $345,713.86 for the period in question in 
excess of the amount required under the FPC schedules. 
The only question now is whether or not Penn Water, by 
refusing to impound an additional $2,171,483.23, has erron¬ 
eously construed the FPC schedules by asserting that they 
permit Penn Water to charge Consolidated with this entire 
amount, relating to legal fees and other disputed items 
which Consolidated insists do not constitute “reasonable 
and necessary” operating expenses. 

It is this issue which poses the principal question before 
this Court, and which Penn Water insists this Court has no 
power to determine. 

We maintain that this Court, having authority to issue its 
stay order, has both the power and duty to police it; and 
that under the argument submitted in detail as part of our 
countermotion and summarized briefly hereafter, this Court 
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should seek the advice and assistance of the Federal PoWer 
Commission in construing the schedules prescribed by that 
Commission. 


SUMMARY OF ARGUMENT 

Point 1: Penn Water admits that the amount which it 
has impounded for the credit of Consolidated is incorrect 
and insufficient. Therefore, there is no dispute as to this 
very important fact. 

Point 2: This Court has jurisdiction and power to police 
its own stay order, as ancillary to its power to issue the 
original stay, under the holding of the Supreme Court t>f 
the United States in the case of the Federal Power Commis¬ 
sion v. Interstate Natural Gas Company , 366 U. S. 577. 

I 

Point 3: This Court should refer to the Federal Power 
Commission, for its advisory finding, the issue as to the dp- 
ficiency in the amount of the impoundings by Penn Water. 
The Federal Power Commission has the necessary staff 
and facilities, and is best qualified to construe its own rate 
schedules prescribed for Penn Water. 

Point 4: The facilities of the Federal Power Commission 
should also be utilized, along with those of the Maryland 
Commission, to recommend a plan for distribution of tl|e 
impounded funds, and also to assess the responsibility fqr 
the expense of such distribution. 

Point 5: This Court should make permanent its tempo¬ 
rary injunction and restraining order of September 15,1952, 
restraining Penn Water from proceeding in any other Court 
in actions which might affect Penn Water’s claim against 
Consolidated for asserted operating expenses during the 
period of this Court’s stay order of April 29, 1949. This 
Court, obviously, is best qualified to construe and to de¬ 
termine the effect of its own stay order. 
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ARGUMENT 

The Maryland Commission believes that the argument at¬ 
tached to the countermotion, filed by FPC and it on July 
2,1952, gives complete and detailed support as to: (1) why 
the amount impounded by Penn Water to the credit of 
Consolidated is not correct; (2) why this Court must see 
that it is correct before ordering distribution; (3) why this 
Court should seek the advice of the Federal Power Com¬ 
mission in determining the proper amount; (4) why this 
Court should receive the advice of the Federal Power Com¬ 
mission and the Maryland Commission before ordering dis¬ 
tribution; and (5) why this Court should restrain further 
proceedings by Penn Water in the United States District 
Court for Maryland, relating to Penn Water’s claims against 
Consolidated for asserted operating expenses during the 
period of this Court’s stay order. However, a brief recapitu¬ 
lation thereof may be helpful at this point. 


1. The Amount Impounded by Penn Water to the Credit 
of Consolidated is Incorrect and Insufficient. 

Penn Water admits and recognizes that the amount of 
$345,713.86, which it has impounded to the credit of Con¬ 
solidated, should be increased by $2,171,483.23 if no part 
of the latter amount, which it has billed to Consolidated as 
“reasonable and necessary operating expenses”, is allow¬ 
able as such under the FPC prescribed schedules (see 
Penn Water brief, pp. 3, 4). It also admits in its brief that 
the impounded fund must necessarily be increased by any 
part of the amount of $2,171,483.23, which is not reasonable 
and necessary operating expense within the meaning of the 
Commission’s prescribed schedules. At the same place in 
its brief, it also admits that if it collects any portion of that 
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amount as being properly payable by Consolidated, the 
impounded fund will be similarly increased. 

Penn Water admits, therefore, that whether it is right or 
wrong in its contentions as to Consolidated’s alleged lia¬ 
bility, the impounded fund here must he increased. This 
position was first asserted in our countermotion (p. 4), and 
we confirm it here. Nevertheless, Penn Water insists that 
this Court should not now require a correction of the ad¬ 
mittedly improper impounding. 

We maintain that this Court has the jurisdiction and duty 
to decide the dispute as to whether Penn Water has im¬ 
pounded the correct amount. It should do so without await¬ 
ing the action of any other court. It can do so most expe¬ 
ditiously by seeking the initial decision of FPC as to matter 
which that Commission is best qualified to decide — namely, 
the meaning and effect of its own Commission orders upon 
the disputed items of “reasonable and necessary” operating 
expense. 

2. This Court has Jurisdiction and Power to Police 

its Stay Order. 

Under Section 313 of the Federal Power Act, as soon as 
the transcript of the record before FPC was filed with t^iis 
Court, it had exclusive jurisdiction “to affirm, modify or 
set aside the order of the Federal Power Commission in 
whole or in part”, and as an incident to the exercise of that 
jurisdiction it had the authority to issue its stay ord,er 
quoted above. 

Having issued such stay order, this Court certainly has 
incidental jurisdiction and power, as well as responsibility, 
to protect all the interests affected by its order. It assumed 
the duty to protect such interests under equitable princi- 
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pies, and to restore them as nearly as possible to the posi¬ 
tion they would have occupied had the stay order not been 
issued. To do this, the Court must determine both the 
correctness of the amount to be impounded under its order, 
and the proper distribution thereof. Its power to do so is 
clearly ancillary to its power to issue the stay, as estab¬ 
lished by the latest applicable decision of the United States 
Supreme Court: 

Federal Power Commission v. Interstate Natural Gas Co., 
336 U. S. 577 (1949). 

Reference is also made to the argument and other au¬ 
thorities referred to in our countermotion, pp. 13-24. 

3. This Court Should Refer the Issue to the Federal 
Power Commission, for its Advice as to Whether or Not 
Penn Water has Impounded the Proper Amount for Con¬ 
solidated’s Credit. 

As earlier stated, there seems to be no dispute as to the 
amounts impounded for customers of Penn Water other 
than Consolidated (if there is any such dispute, the Mary¬ 
land Commission has no interest therein). Dispute as to 
the amount impounded for Consolidated results entirely 
from the fact that Consolidated has refused to pay very 
substantial amounts, claimed by Penn Water to have been 
spent for rate cases and other litigation expenses, during 
the period of this Court’s stay. Consolidated claims that, 
although it is required to pay “the reasonable and necessary 
operating expenses” of Penn Water, the amounts in dispute 
are not in that class. 

Determination of this dispute has been squarely placed 
before this Court by Penn Water’s action in impounding 
only $345,713.86, while admitting that if no such dispute 
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existed, it should have impounded an additional amount of 
$2,171,483.23. Penn Water could arrive at its conclusion 
only by construing the phraseology of the Court’s sltay 
order, regarding the amount required to be paid under the 
Commission orders stayed, as including the entire amount 
of $2,171,483.23 as reasonable and necessary operating Ex¬ 
penses. Neither Consolidated nor the Maryland Commis¬ 
sion agrees with this construction by Penn Water. This 
Court cannot resolve that dispute without construing the 
FPC rate schedule, and we believe, along with Consolidated 
and FPC, that such construction can best be made in the 
first instance by the Federal Power Commission itself. The 
U. S. Supreme Court has indicated the desirability for ihe 
Court to follow such a course. 

Federal Power Commission v. Interstate Natural 
Gas Corporation, 336 U. S. 577, 582, 584, 5^9, 
and other cases cited in countermotion of 
July 2, 1952, p. 26, et seq. i 


4. This Court Should Receive the Advice of the Federal 

I 

I 

Power Commission and the Maryland Commission 
Before Ordering Distribution. 

The Federal Power Commission and the Maryland Com¬ 
mission believe that, under the Interstate Natural Gas 
Corporation case, above cited, this Court has the responsi¬ 
bility to see that funds accumulated pursuant to its stay 
order are distributed so as to assure that ultimate consum¬ 
ers receive the benefit intended by the Federal Power Act 
(Countermotion, pp. 13-24A). | 

In the case of Consolidated, the Maryland Commission 
has received from Consolidated a letter stating that it will 
make available promptly for distribution to Maryland con- 
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sumers the net amount of funds impounded for the benefit 
of Consolidated through December 31, 1951. In very re¬ 
cent rate proceedings before the Maryland Commission, it 
denied a temporary rate increase to Consolidated, and in 
doing so, charged Consolidated with amounts to be im¬ 
pounded by Penn Water for its benefit in the year 1952, 
and also with the estimated rate reduction for the future. 

We believe, accordingly, that our position with reference 
to the reduction for Consolidated’s benefit is adequately 
protected should distribution of a correctly determined 
amount be made directly to Consolidated. But necessarily, 
there would be involved problems as to how ultimate con¬ 
sumers should be benefited, and the further problem as to 
whether or not Penn Water, having requested the stay, 
should bear the expense of distribution. There can be little 
question that Penn Water, having caused the delay in the 
time that consumer benefits might be received, and having 
caused the complications which normally result from hav¬ 
ing to apportion and distribute an impounded fund, should 
bear some if not all the cost of such distribution. '< 

These and related questions can best be determined by 
this Court after advice from FPC and the Maryland Com¬ 
mission, rendered after evidence and argument from both 
Penn Water and Consolidated as to such matters. These 
Commissions are already thoroughly familiar with the 
problem, and are prepared to render promptly such advice, 
if this Court refers the matter to them as requested. 





11 

5. This Court Should Permanently Enjoin Further Pro¬ 
ceedings by Penn Water in the United States District Court 
for Maryland or in any other Court for the Determination 
of Penn Water’s Claims Against Consolidated, for Assertjed 
Operating Expenses of Penn Water During the Period of 
This Court’s Stay Order. 

Penn Water, having exercised voluntary “self-help” in 
handling its impoundings under the stay order of this Court 
as hereinbefore described, has tendered to this Court tjhe 
issue as to whether all or any part of the $2,171,483.23 which 
it withheld from its impoundings is properly chargeable to 
Consolidated, as being “reasonable and necessary consoli¬ 
dated operation, maintenance, and general expenses” of 
Penn Water, as required to be paid by Consolidated under 
the FPC prescribed rate schedules set forth in its order Of 
October 27, 1949, to be effective on and after February 1, 
1949. 

Penn Water argues in its brief (pp. 14-15), that 
words “reasonable and necessary” are words used 
normal contractural sense and not as ‘words of ar 
a special meaning peculiar to the utility industry”, 
remains uncontroverted, however, that the jurisdiction 
this Court attached under its stay order before Penn 
began any of its asserted suits for unpaid bills 
This Court is as fully competent to determine this issue 
incident to policing its stay, as any other Court would 
competent to determine it in a suit for unpaid bills, 
exercising self-help under this Court’s stay order, 

Water in effect requested this Court’s determination 
the propriety of its actions, or in any event made it 
sary for any objecting party to request such 
or waive its rights. Determination by this Court has 
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requested by FPC, Consolidated, and the Maryland Com¬ 
mission, but only after reference to FPC for construction 
of the words which that Commission in fact used as “words 
of art” in its prescribed rate schedule. 

Whether this Court takes upon itself such determination 
after hearing evidence from all parties, or refers the matter 
to FPC for initial determination upon evidence and argu¬ 
ment, as we believe proper, it should make permanent its 
temporary injunction issued September 15, 1952. When 
this Court has determined the extent to which Penn Water, 
in making its impoundings, has misconstrued the FPC pre¬ 
scribed schedules and when it has ordered Penn Water to 
bring the impounded funds to a proper level, then there 
can be no further dispute as to Consolidated’s liability or 
Penn Water’s rights for the period covered by this Court’s 
stay order. The issue having been joined in this Court, 
suits elsewhere are properly enjoined pending this Court’s 
determination. After such determination, further Court 
action would be neither required nor even permitted by law. 

In conclusion, it might be stated that the resolution of 
this problem for this period will be highly persuasive, if 
not conclusive, as to the Penn Water’s right to charge Con¬ 
solidated for disputed similar items in the periods preceding 
and following the period covered by this Court’s stay order. 
As our countermotion of July 2,1952, has indicated (Count- 
termotion, p. 7, and Appendix A), Consolidated has re¬ 
quested FPC to determine all disputes regarding Penn Wa¬ 
ter’s charges to Consolidated, including the disputed items 
for which Penn Water has already reimbursed itself out 
of its impoundings. We agree that FPC is the proper forum 
for the initial determination of the entire problem. A ref¬ 
erence to FPC of the part related to this Court’s stay order 
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will not only facilitate this Court’s determination of the 
problem it must decide, but will in addition expedite an 
equitable determination by the proper tribunal of the en¬ 
tire operating expense dispute between Penn Water and 
Consolidated. 

CONCLUSION 

Wherefore, upon the foregoing argument and our objec¬ 
tions and countermotion filed July 2, 1952, we respectfully 
request this Court to dismiss petitioner’s motion for an or- 
der disposing of funds segregated under stay orders, and 

grant the relief requested in the countermotion. ! 

| 

Charles D. Harris, 

General Counsel, i 

Public Service Commission | 
of Maryland, 

Intervener. 
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timore Company) is entitled to % of the power and energy 
generated at the hydroelectric plant of Safe Harbor Water 
Power Corporation (Safe Harbor)? 

II. Is Baltimore Company entitled to the portion of the 
rate reduction allocated to it by the Commission? 

Both questions should be answered in the affirmative. 

STATEMENT OF THE CASE 

Baltimore Company intervened in the proceedings be¬ 
low before the Commission for the following three pur¬ 
poses: (1) To maintain its contract right to % of the 
power and energy generated at the Safe Harbor hydro 
development. (2) To establish its right to the entire 
amount of any rate reduction which might be ordered by 
the Commission against the Petitioner herein, Pennsyl¬ 
vania Water & Power Company (Penn Water). (3) To have 
the Commission determine the reasonableness of Penn 
Water’s large rate case expenditures, all of which were 
being charged to Baltimore Company by Penn Water. 

The Commission: (1) unqualifiedly sustained Baltimore 
Company’s contract right to % of the Safe Harbor power 
and energy; (2) allocated approximately 88% of the rate 
reduction to Baltimore Company; and (3) declined to pass 
on the reasonableness of Penn Water’s rate case expenses. 

Penn Water, in this appeal, claims that Safe Harbor sells 
its output “jointly” with Penn Water to the latter’s cus¬ 
tomers in Pennsylvania and that Baltimore Company is 
entitled only to % of that part of Safe Harbor’s output, if 
any, which may be left over after these “joint” sales. For 
this and other reasons, Penn Water challenges the correct¬ 
ness of the Commission’s apportionment of rate reductions 
among Penn Water’s customers. 

On this appeal, Baltimore Company has intervened for 
the purpose of maintaining its contract right to % of Safe 
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Harbor’s output and to show that the record conclusively 
confirms such contract right and sustains Baltimore Com¬ 
pany’s right to the portion of the rate reduction allocated 
to it by the Commission. 

SUMMARY OF ARGUMENT 

This Brief is in answer to Part V of Penn Water’s Bjdef. 

It should be noted at the outset that this Part of Penn 
Water’s Brief deals solely with the question of allocation 
of rate reductions among its customers. Dollar-wise, the 
argument is academic so far as Penn Water is concerned, 
because that Company’s regulated over-all return in no 
way depends on the apportionment between its regulated 
vendees of the rate reduction ordered by the Commission 
in this case. Penn Water’s effort to have this rate reduction 
apportionment amended in favor of its customers in Penn¬ 
sylvania is obviously for the purpose of promoting the 
diversion of Baltimore Company’s hydro power away from 
Maryland and into Pennsylvania to assist Penn Wateir in 
its admitted efforts to avoid Federal Power Commission 
jurisdiction thereover (P. W. Br., p. 96). Penn Water’s at¬ 
tack on Baltimore Company’s % interest in Safe Harbor’s 
output is a major part of this effort and is aimed at making 
available to Penn Water the output of Safe Harbor for sale 
to Penn Water’s customers in Pennsylvania. 

Significantly, none of Penn Water’s Pennsylvania cus¬ 
tomers are in this case- supporting Penn Water’s contention 
that the Commission discriminated against them by not 
giving them their fair share of the rate reduction. 

POINT I. BALTIMORE COMPANY IS ENTITLED TO % OF 
SAFE HARBOR’S ENTIRE OUTPUT. 

In 1929-1931, Baltimore Company, jointly with Pe|nn 
Water, promoted the construction of the Safe Harbor 
project. Baltimore Company’s cash and credit made fhe 
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project possible. In 1931, as % owner of Safe Harbor and 
guarantor of its 21 million dollar bond issue, Baltimore 
Company purchased % of Safe Harbor’s entire output until 
1980, and obligated itself to pay therefor each year, until 
1980, % of Safe Harbor’s operating expenses, depreciation, 
and return. 

All of the evidence in this record establishes Baltimore 
Company’s right to an undiminished % of Safe Harbor’s out¬ 
put for the period of the contract. 

Penn Water, however, contends that because Safe Har¬ 
bor’s name was added to several of Penn Water’s short¬ 
term contracts with Penn Water’s Pennsylvania customers 
in 1933 and 1935, Baltimore Company has lost its right to 
% of Safe Harbor’s entire output and is now entitled only 
to % of what, if any, may be left over after supplying Penn 
Water’s customers in Pennsylvania under these contracts. 
Such a claim had never been asserted or suggested prior 
to the present proceeding and is a complete repudiation 
of the entire factual and testimonial record subsequent to 
Safe Harbor’s nominal participation in these very con¬ 
tracts of Penn Water with its Pennsylvania customers. 

Since 1933, the Federal Power Commission, in three 
separate cases, including the instant one, has found that 
Safe Harbor makes no sales to Penn Water’s Pennsylvania 
customers and that Baltimore Company’s right to % of 
Safe Harbor’s output continues unaffected by Safe Harbor’s 
merely nominal participation in Penn Water’s Pennsyl¬ 
vania contracts. The United States Court of Appeals for 
the Third Circuit likewise so found in both Safe Harbor 
appeals. 

The record in this case points unerringly to a similar 
affirmance by this Court in this case on the identical facts. 
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The facts in this record which establish Baltimore Com¬ 
pany’s right to % of Safe Harbor’s entire ouput, the unin¬ 
terrupted continuance of that right unaffected by Safe 
Harbor’s nominal joinder in the Pennsylvania contracts of 
Penn Water, and the absence of any sale by Safe Harbor 
under such contracts to Penn Water’s customers in Penn¬ 
sylvania are, in bare outline, as follows: 

A. The history of the financing, ownership, and division 
of the output of Safe Harbor by and between Baltimore 
Company and Penn Water portrays a joint undertaking in 
which Baltimore Company and Penn Water in respective 
portions of % and y 3 assumed the burdens and obligations 
of the original project, and became guarantors of its opera¬ 
tion until 1980 in return for the division between the tiwo 
companies of the plant’s output in the same proportion. 

It is not only inequitable but unconscionable that Penn 
Water should have repudiated its recognition throughout 
the years of Baltimore Company’s % share in Safe Harbor’s 
output and now seek to have the Commission, or the Court, 
wrest from Baltimore Company and the people of Mary¬ 
land this valuable right. i 

I 

B. The language of the 1931 Contract between Safe Har¬ 
bor, Baltimore Company, and Penn Water is clear and 
unambiguous throughout in establishing Baltimore Com¬ 
pany’s long-term right to % of Safe Harbor’s output and 
long-term obligations therefor. This is established by 
seven separate articles in the Safe Harbor Contract, by 
recitals in the Agreement executed the same day between 
Penn Water and Baltimore Company, and in the 19$9 
Supplement to the Safe Harbor Contract. 

C. The addition of Safe Harbor’s name as a party t}o 
Penn Water’s Pennsylvania customer contracts was only 
one of several preliminary steps forming part of a plan 
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considered in 1932 for the possible avoidance of the dupli¬ 
cate payment of Pennsylvania gross receipts taxes by hav¬ 
ing Safe Harbor sell directly to Penn Water’s Pennsylvania 
customers. The contracts so signed by Safe Harbor pro¬ 
vided that the addition of its name was at Safe Harbor’s 
request; that the Pennsylvania customers should deal with 
Penn Water as though it were the only other party to the 
contract; and that all payments should be made to Penn 
Water. The tax saving plan was never carried out. Safe 
Harbor and Penn Water continued to pay double gross 
receipts taxes on Safe Harbor’s sales to Penn Water and 
Penn Water’s resale to its Pennsylvania customers, not¬ 
withstanding the presence of Safe Harbor’s name on the 
contracts; and all parties concerned, including the Penn¬ 
sylvania customers, considered that Safe Harbor made no 
sales under the contracts, was merely a nominal party 
thereto, and that Penn Water was the sole seller to the 
Pennsylvania customers, and throughout the years so re¬ 
ported to all the regulatory authorities. 

D. Penn Water’s new construction of the Safe Harbor 
Contract, developed by counsel for the purposes of this 
case, has no affirmative support from any of Penn Water’s 
witnesses or any other direct evidence in this case, but rests 
upon a supposition of counsel which couples Safe Harbor’s 
nominal participation in Penn Water’s short-term Penn¬ 
sylvania customer contracts with a new and untenable 
“interpretation” of the Safe Harbor Contract which is 
demonstrably contrary to the plain language and intent of 
that Contract. 

E. All that has occurred since Safe Harbor became a 
nominal party to Penn Water’s Pennsylvania contracts es¬ 
tablishes that Safe Harbor makes no sales thereunder: (a) 
The joint Operating Committee of Baltimore Company 
and Penn Water, in a study of the problem in 1937, recom- 
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mended that Safe Harbor, as in the case of Penn Wafer’s 
Pennsylvania customers, continue to make no sales to the 
Pennsylvania Railroad, and this recommendation was ap¬ 
proved by the Presidents of the two companies, (b) All 
payments under the Pennsylvania customer contracts have 
always been made to Penn Water alone and retained] by 
it. (c) Safe Harbor formally reported to the Federal Po’Jver 
Commission in 1937, in response to a direct inquiry from 
the Commission, that it made no sales under these Pennsyl¬ 
vania contracts but sold its entire output % to Baltimore 
Company and % to Penn Water, (d) Safe Harbor, Penn 
Water, and the latter’s Pennsylvania customers throdgh- 
out the years reported to the Federal Power Commission, 
the Pennsylvania Public Utility Commission, the Mary¬ 
land Commission, and the Securities and Exchange Com¬ 
mission, that Safe Harbor made no sale to the Pennsyl¬ 
vania customers under these contracts, and that its entire 
output was sold % to Baltimore Company and % to Penn 
Water, (e) Up until the present case, the unqualified 
sworn testimony of the officers of Safe Harbor and of 
Penn Water before the Federal Power Commission, dnd 
the assertions of Safe Harbor’s Pennsylvania counsel in 
their briefs in the First and Second Safe Harbor Rate Cases 
(Safe Harbor Water Power Corporation v. Federal Power 
Commission (1941), 124 F. 2d 800, cert, denied, 316 Uj S. 
663 (1942); and Safe Harbor Water Power Corporation v. 
Federal Power Commission (1949), 179 F. 2d 179, c^rt. 
denied, 339 U. S. 957), affirmed Baltimore Company’s right 
to % of Safe Harbor’s output, (f) The Federal Power Com¬ 
mission in 1940, in the First Safe Harbor Rate Case, and! in 
1946, in the Second Safe Harbor Rate Case, affirmed and Re¬ 
affirmed Baltimore Company’s undiminished right to of 
Safe Harbor’s output, and the United States Court of Ap¬ 
peals for the Third Circuit likewise so found in the appeals 
in both of those cases. (g) During every month from 1932 
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to October, 1946, Penn Water submitted statistical data 
to Safe Harbor and Baltimore Company showing sale of 
% of Safe Harbor’s output to Baltimore Company and % 
to Penn Water, unaffected by either the original nominal 
joinder of Safe Harbor in Penn Water’s Pennsylvania con¬ 
tracts or the subsequent removal of its name from one of 
them, and this data was used by all three companies dur¬ 
ing that 14-year period in making their formal reports to 
the Federal Power Commission, the Public Service Com¬ 
mission of Maryland, and the Public Utility Commission 
of Pennsylvania, (h) Until after the beginning of the 
hearings below, Baltimore Company, Penn Water, and 
Safe Harbor all considered, and repeatedly and consistently 
stated, that Baltimore Company purchased % and Penn 
Water y 3 of the entire Safe Harbor output. 

POINT II. BALTIMORE COMPANY IS ENTITLED TO THAT 
PORTION OF THE RATE REDUCTION ALLOCATED 
TO IT BY THE COMMISSION. 

The Commission did not accept in full any of the con¬ 
tending positions before it, but as to a matter clearly within 
its statutory power made its own decision after weighing 
the voluminous evidence. Under the doctrine of adminis¬ 
trative finality as to such factual determinations, the find¬ 
ing of the Commission must be sustained unless it is 
arbitrary, unreasonable, and without supporting evidence, 
which cannot be shown on the record here. 

On the contrary, Penn Water’s attack on the allocation 
is itself unreasonable, arbitrary, and wholly unsupported 
by the evidence for the following principal reasons: 

A. The ajppcn^iariTrient of the reduction does not affect its 
total amount, and the only parties (other than Baltimore 
Company) directly affected by the Commission’s allocation 
are Penn Water’s Pennsylvania customers, not one of whom 
has in any way protested the allocation. 
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B. The Commission’s apportionment was correctly based 
on Baltimore Company’s undiminished right to % of Safe 
Harbor’s output. 

C. An intentional refusal by Penn Water to deliver Safe 
Harbor power to Baltimore Company is not a “failure to 
deliver” within the meaning of the Safe Harbor Contract, 
as now, for the first time, contended by Penn Water. Under 
the Safe Harbor Contract, Penn Water agrees to transput 
over its facilities % of Safe Harbor’s output to Baltimore 
Company. The same article of the Agreement requires 
Penn Water to pay Safe Harbor for any such output that it 
“fails to transmit.” This provision was inserted to insure 
performance by Penn Water of its contract obligation 
physically to transmit Baltimore Company’s share of Safe 
Harbor power to Baltimore, and not to provide Penn Water 
with a means of evading that Contract obligation, by in¬ 
tentionally diverting Safe Harbor power from the Baltimore 
Company to other markets. 

Penn Water’s present contention that its physical con¬ 
trol of the means of delivering Safe Harbor power to Bal¬ 
timore Company permits it to divert Baltimore Company’s 
entitlement to Penn Water’s customers under this “fails 
to transmit” language, is yet another unconscionable dis¬ 
tortion of the clear language and intent of the Contract. 

D. Penn Water’s claim that it is forced to pay Baltimore 
Company for the “privilege” of supplying service to it 
ignores the value of the generation and delivery in 1946 
to Penn Water by Baltimore Company of over 159,000,0(jK) 
kwh, the diversion to Penn Water of over 162,000,000 kwjh 
of Baltimore Company’s share of Safe Harbor energy, and 
the sale of all of that energy to its Pennsylvania custome^ 
by Penn Water for which Penn Water received the entiife 
proceeds. Under the system operation, Baltimore Com¬ 
pany is entitled to be reimbursed for the energy so geii- 
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erated and diverted, either in cash, by energy from Penn 
Water, or both. This fact in no way diminishes the assur¬ 
ance to Penn Water of the over-all return ordered by the 
Commission. 

E. Penn Water’s argument that “backfeed” should be 
charged to it under its option to purchase backfeed under 
the 1927 Contract, is contrary to the evidence in this pro¬ 
ceeding which shows that this part of the 1927 Agreement 
was superseded by the 1931 Supplemental Agreement. 

ARGUMENT 

Point I. 

BALTIMORE COMPANY IS ENTITLED TO 2/3 OF SAFE HARBOR 

POWER AND ENERGY. 

A. History of Baltimore Company’s 2/3 Ownership 

of the Safe Harbor Project. 

The financing and development in 1929-31 of the Safe 
Harbor hydro project, which has a generating capacity 
about twice as large as Penn Water’s Holtwood plant, was 
a joint undertaking by Baltimore Company and Penn 
Water. When the project was planned, it was found neces¬ 
sary to look to Baltimore Company not only as the primary 
and principal customer of Safe Harbor, but also as a source 
of steam generation essential to “firm up” the hydro to in¬ 
sure the fullest utilization of Safe Harbor’s “run of river” 
power, and for Baltimore Company to become the guaran¬ 
tor of both Safe Harbor’s and Penn Water’s financial suc¬ 
cess. The support by Baltimore Company’s strong credit 
position and Baltimore Company’s supply of % of the 
equity capital was also essential to the establishment of 
the Safe Harbor project. Baltimore Company subscribed 
to % of Safe Harbor’s common stock and paid 6 million 
dollars for it. Penn Water subscribed to % of the stock 
and paid 3 million dollars for it. Only half of Baltimore 
Company’s share of Safe Harbor stock was voting stock, 
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and thus voting control of Safe Harbor was equally divided 
between Baltimore Company and Penn Water. Baltiinore 
Company unconditionally guaranteed, and thereby ren¬ 
dered marketable at the depth of the Great Depression, 
the 21 million dollar bond issue of Safe Harbor (a new 
project without credit standing), and Penn Water indem¬ 
nified Baltimore Company as to y 3 of this guarantee, j 

As an integral part of this joint undertaking, Baltiijnore 
Company and Penn Water, the two owners, agreed by the 
1931 three-party Safe Harbor Contract (Item E, Jt. App., 
p. 4554) that each should be entitled to the output of the 
Safe Harbor plant in the exact proportion of their con¬ 
tribution of equity capital and assumption of liability (di¬ 
rect and indirect) as guarantors of the Safe Harbor bonds, 
viz., % to Baltimore Company and % to Penn Water, and 
that the obligation to purchase and pay for such output in 
this proportion should continue until 1980. 

Two 220,000-volt steel-tower transmission lines were Con¬ 
structed from Safe Harbor to Baltimore (Exh. No. (216, 
Jt. App., p. 3851) at a cost of $3,262,140 (Exh. No. 421j| Jt. 
App., p. 4371), and Baltimore Company is obligated until 
1980 to pay the operating expenses, depreciation, and re¬ 
turn thereon. 


B. The Safe Harbor Contract Sells Baltimore Company 
2/3 of Safe Harbor Power and Energy to 1980. j 

The Safe Harbor Contract recites that Baltimore Com¬ 
pany and Penn Water “desire to purchase, and Safe Efar- 
bor Company desires to sell, the entire output of the initial 
Safe Harbor development,” and then sets forth the %-% 
respective ownership of Safe Harbor’s common stock and 
ultimate liability on the guarantee of its bonds. j 
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Article II reads in part as follows: 

“Power and Energy Entitlements 

“Baltimore Company and Holtwood Company shall 
be entitled to all the capacity and energy available 
(other than any which may be required for the per¬ 
formance of any duty or obligation to serve imposed on 
Safe Harbor Company by its charter or otherwise by 
law) from the initial six unit development at Safe 
Harbor, * * * this total entitlement to be divided be¬ 
tween Baltimore Company and Holtwood Company as 
follows: 

“The part of the total capacity and daily energy 
available from the initial development, * * * to which 
each receiving company is entitled will be called that 
company’s ‘contract proportion.’ Baltimore Company’s 
contract proportion shall he two-thirds and Holtwood 
Company’s contract proportion one-third.” 

Article III reads in part as follows: 

“Other Entitlements 

“(a) * * * Safe Harbor Company will not contract 
to supply power and energy (except any which may 
be required for the performance of any duty or obliga¬ 
tion to serve imposed on it by its charter or otherwise 
by law) from additions to its plant to any party other 
than Baltimore Company and Hcltwcod Company 
without the written consent of both Baltimore Com¬ 
pany and Holtwood Company.” 

Article V provides that Baltimore Company and Penn 
Water shall each pay its “contract proportion” of the total 
combined annual payment to Safe Harbor. 

Article VI provides that Baltimore Company and Penn 
Water, “as between themselves, shall ultimately assume 
and bear respectively two-thirds and one-third of any and 
all liability on or in respect of such guaranty” of Safe 
Harbor’s bonds. 
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Article VII provides in part as follows: i 

“Transmission Lines and Charges 

“Baltimore Company desires its contract proportion 
of electrical energy to be delivered at the points of de¬ 
livery specified in Article XII, and agrees to pav the 
cost of transmission from Safe Harbor to said delivery 
points in addition to making the payments namJpd in 
Article V. * * * Holtwood Company undertakes, to 
transmit or cause to be transmitted to Baltimore the 
energy sold by Safe Harbor Company to Baltimore 
Company, and Baltimore Company agrees to pay di¬ 
rectly to Holtwood Company certain charges for such 
transmission service, as hereinafter provided.” 

On the same day that the Safe Harbor Contract was exe¬ 
cuted, June 1, 1931, Penn Water and Baltimore Company 
entered into another agreement (Supplemental Agreerhent, 
Item H, Jt. App., p. 4577) now in litigation, which referred 
to the Safe Harbor contract “for the transmission and pur¬ 
chase of electrial power and energy, by Power (Penn Wtiter) 
one-third and by Electric (Baltimore Company) two-thirds, 
of the electrical output of the initial development of gj hy¬ 
droelectric project of Safe Harbor, known as the Safe flar- 
bor Development.” j 

A supplemental agreement of November 22,1939, between 
Safe Harbor, Baltimore Company, and Penn Water (Ijtem 
G, Jt. App., p. 4574), covered the installation of an addi¬ 
tional 42,500 h. p. water wheel turbine at Safe Harbor). It 
referred to the “sale to Baltimore Company and Holtwood 
Company of the electrical power and energy generated by 
the Safe Harbor Company at its hydroelectric development 
at Safe Harbor, Pennsylvania” under the 1931 Safe Haijbor 
Contract, and provided with respect to the new turbine 
(known as the “No. 1 Unit”) as follows: 

“The Baltimore Company shall be entitled to tiro- 
thirds and the Holtwood Company to one-third of all 
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the capacity and energy available from the No. 1 Unit. 
They shall make payments therefor, pursuant to Article 
V of the Original Agreement, in the ratio oj their said 
entitlements ” 

The logic and fairness of the above apportionment of 
Safe Harbor power and energy for a long term between its 
two owners, Baltimore Company and Penn Water, the intent 
of those two owners, and the language to effectuate that in¬ 
tent could not be clearer. 

C. Safe Harbor’s Participation in Penn Water’s 
Pennsylvania Contracts is Nominal Only. 

In accounting for the appearance of Safe Harbor’s name 
on two of Penn Water’s contracts with its Pennsylvania 
utility customers, Penn Water’s Brief (p. 100) contents it¬ 
self with the ambiguous statement that it was done “for 
various reasons.” 

The facts are these: when the Safe Harbor Contract was 
executed, on June 1, 1931, Penn Water, was individually 
selling electricity to three Pennsylvania utility companies 
under short-term contracts, viz., Edison Light and Power, 
subsequently Metropolitan Edison (M. E.), at York, Penn¬ 
sylvania Power and Light (P. P. & L.), at Lancaster, and 
Philadelphia Electric (P. E.), at Coatesville, Baltimore Com¬ 
pany providing the steam power to “firm up” Penn Water’s 
service to these customers during low river flow. 

Coincidentally with the execution of the Safe Harbor 
Contract in 1931, the Baltimore Company, under the Basic 
Agreement of the same date with Penn Water, became obli¬ 
gated to guarantee both Safe Harbor and Penn Water’s re¬ 
turns and their reasonable operating expenses. Safe Har¬ 
bor’s large output (about twice that of Penn Water’s Holt- 
wood plant) suddenly brought upon the market a block of 
power which Baltimore Company, still in the depths of the 
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depression, could not at that time possibly absorb. Ip re¬ 
liance upon the receipt of Safe Harbor Power, Baltimore 
Company entered into a long-term contract for the 
sale to Potomac Electric Power Company (PEPCOj) at 
Washington, D. C. (Exh. No. 415, T. 24608), of large quanti¬ 
ties of Safe Harbor power, to which contract Safe Harbor 
was not and is not now a party. An extension of the Safe 
Harbor-Baltimore transmission line was built to supply 
PEPCO (See Map, Exh. No. 37, Jt. App., p. 3388). £enn 
Water continued selling power — much of which was gen¬ 
erated at Safe Harbor — to Penn Water’s three Pennsyl¬ 
vania utility company customers under its then existing 
contracts without any necessity for joining Safe Harbor 
as a party thereto. Since Baltimore Company and Penn 
Water owned all of Safe Harbor’s output, they could, and 
did, sell it without any necessity for Safe Harbor’s becom¬ 
ing a party to their contracts of sale. And since Baltimore 

I 

Company was the underwriter and residuary beneficiary of 
the three-company system, all of Penn Water’s sales Were 
applied as credits to the Baltimore Company. 

Why then, did Safe Harbor’s name appear on these Penn 
Water contracts with Penn Water’s Pennsylvania utility 
customers, but not on Baltimore Company’s contract with 
PEPCO? I 

The reason appears in a clear statement, made by jthe 
Superior Court of Pennsylvania in an opinion filed March 
16,1934, in the case of Pennsylvania Power and Light Com¬ 
pany v. Public Service Commission of Pennsylvania, ]L71 
Atl. 412, decided at about the time of the event and mainy 
years before the issue now developed by Penn Water had 
ever been thought of. There the Court pointed out that if 
Safe Harbor should sell directly to customers in Pennsyl¬ 
vania “who are now supplied indirectly through Holtwciod 
Company” (Penn Water) it could, inter alia, “avoid cunjiu- 
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lative taxation which, under the decision in Commonwealth 
v. Philadelphia Electric Co. (1933), 312 Pa. 528,168 Atl. 318, 
would be imposed twice instead of only once unless the 
sales were permitted to be made direct.” This language 
referred to a Pennsylvania gross receipts tax, the double 
payment of which, once by Safe Harbor on its sale to Penn 
Water and again by Penn Water on its re-sale to the Penn¬ 
sylvania customers, could have been avoided had Safe Har¬ 
bor sold directly to the Pennsylvania customers. 

In anticipation of such possible tax avoidance, as pointed 
out by the Pennsylvania Superior Court in the same opin¬ 
ion, Safe Harbor’s Pennsylvania Certificate of Public Con¬ 
venience and Necessity was enlarged to permit (not compel) 
such direct sales. Thereafter Safe Harbor’s name was 
added to the P. P. & L. contract, then to the P. E. contract, 
and finally, to the M. E. contract, all of which were for short 
terms. However, the purpose for which this was done was 
never carried out because it would have involved compli¬ 
cated and impracticable changes in intercompany account¬ 
ing, contracts, and possibly operations, and it was conse¬ 
quently decided that the disadvantages of direct sales by 
Safe Harbor outweighed the tax saving advantages (Exh. 
No. 470, Jt. App., pp. 2382, 4485). That no such direct sales 
were ever made is clearly shown by the fact that the pay¬ 
ment by Safe Harbor and Penn Water of the double gross 
receipts tax was continued without interruption until the 
duplication was eliminated by amendment of the tax law in 
1942, long after Safe Harbor’s name had been added to the 
contracts (Jt. App., p. 2382). 

Safe Harbor’s name was removed in 1945 from the M. E. 
contract in recognition of the fact that it made no sales 
thereunder (Jt. App., p. 2385, Exhs. Nos. 160, 161, Jt. App., 
pp. 3785-3787). 
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When Safe Harbor’s name was added to the three Penn¬ 
sylvania Company contracts of Penn Water, each of these 
contracts provided that such addition was at Safe Harbor’s 
request, that all payments under the contract should be 
made to Penn Water, and that the purchasing utility “shall 
be entitled to deal with Holtwood Company (Penn Walter) 
in all respects as if Holtwood Company were the only party 
contracting with it hereunder.” P. P. & L. Contract of May 
1,1933, Article I, for seven year term and two-year renewal 
periods (Exh. No. 76, Jt. App., p. 3678); P. E. Contract of 
August 1, 1933, Article VII, for five-year term and three- 
year renewal periods (Exh. No. 73, Jt. App., p. 3655); ivt. E. 
Contract of January 1,1935, Article XII, for ten-year period 
and three-year renewal periods (Exh. No. 72, Jt. Appi, p. 
3639). 

It should be observed that at the time of each of these Con¬ 
tracts : 

(a) Penn Water’s own output, plus % of Safe Harbor but- 
put, on an annual basis, was entirely adequate to discharge 
Penn Water’s commitments under its short-term contracts. 
It did not require any of Baltimore Company’s 2/3 of Safe 
Harbor output (as Penn Water alleges that it now does] 17 
years later, under substantially increased load conditions 
in Pennsylvania, which Baltimore Company has asked to be 
limited, Exh. No. 370, Jt. App., pp. 4167-4181, Penn Watbr’s 

Brief, p. 32). | 

■ 

(b) Baltimore Company was the underwriter of the 
three-company system, and Penn Water’s revenues from its 
Pennsylvania customers were credited by it on its bills to 
Baltimore Company. 

I 

(c) Baltimore Company had assumed a 49-year responsi¬ 
bility for the large quantity of surplus power at Safe Harbor 
which it could not at that time absorb into the Baltimqre 
system. 
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(d) Penn Water’s contracts with its Pennsylvania custo¬ 
mers were all for short terms, terminable by either party 
on eighteen months’ notice prior to their respective expira¬ 
tions. 

(e) At the time that Mr. John A. Walls signed the con¬ 
tracts as President of Safe Harbor, he was also President of 
Penn Water, and Penn Water and Baltimore Company were 
operating in complete harmony with no thought that Penn 
Water would later refuse to terminate and revise these 
short-term contracts on Baltimore Company’s request, as it 
has since refused to do with respect to the P. P. & L. and 
P. E. contracts (See Exh. No. 370, Jt. App., pp. 4167-4181). 
Penn Water uses the argument of Baltimore Company’s 
equal voting control (P. W. Br., p. 102) to fasten a short 
term commitment on Baltimore Company, while at the same 
time it uses Penn Water’s equal voting control to prolong the 
commitment and veto Baltimore Company’s effort to termi¬ 
nate and amend it! Penn Water’s entire argument (P. W. 
Br., 99-102) ignores the short-term nature of the contracts, 
the surplus of power at the time of their execution and the 
inexorable and fully anticipated increase in Baltimore 
Company’s load in a matter of years to the point where it 
could physically absorb its entire 2/3 share of Safe Harbor 
power. 

(f) These short-term contracts did not (as claimed, P. 
W. Br., 32, 10) “reduce the contractual commitments of the 
two stockholders” which were and are firm commitments to 
1980 regardless of the termination by Penn Water’s Penn¬ 
sylvania customers of their short-term contracts. Balti¬ 
more Company always has guaranteed and still does guar¬ 
antee and pay directly to Safe Harbor 2/3 of that Company’s 
return and expenses, and is so bound until 1980. 

(g) At no time has Safe Harbor, Penn Water, or Penn 
Water’s Pennsylvania customers ever obtained a release, 
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partial or otherwise, from Baltimore Company, of Balti¬ 
more Company’s contract right to 2/3 of Safe Harbor’s out¬ 
put. 1 

i 

(h) The recitals in each contract now relied on by Penn 
Water stated that “Safe Harbor Company desires to becpme 
a party to this contract,” i.e., that the nominal participation 
was not at the request of the purchasers but on the solicita¬ 
tion of Safe Harbor in order that, as above pointed ou|t, it 
might put itself in position to avoid double taxation, j 

(i) All payments under the Pennsylvania contracts were 
to be made to Penn Water and have been made to and re¬ 
tained by it without any change or enlargement in Penn 
Water’s obligations to pay only y 3 of Safe Harbor’s return 
and expenses. 

I 

(j) Baltimore Company in no way waived, assigned! or 
abandoned its contract entitlement to 2/3 of Safe Harbor’s 
output either to Safe Harbor, to Penn Water, or to Penn 
Water’s Pennsylvania customers. 

(k) Under the Safe Harbor Contract, Baltimore C6m- 

pany must pay Penn Water until 1980 the operating Ex¬ 
penses, depreciation, and return on the two 220,000-Volt 
transmission tower lines from Safe Harbor to Baltimore— 
and, in this very case, Penn Water’s own cost allocations 
actually charged Baltimore Company with 100% of the 
operating costs of these lines (Exh. No. 351, Table 1, Lihes 
7-10, Jt. App., pp. 4120, 4121, Exh. No. 378, Par. 2, Jt. A^p., 
p. 4195). j 

D. Penn Water’s New Retroactive “Interpretation” 
of the Safe Harbor Contract Contravenes its j 
Clear Language and Intent. 

i 

Penn Water’s counsel now contends that because Safe 

i 

Harbor became a nominal party to the P. P. & L. and P. E. 
short-term contracts, Baltimore Company has surrendered 
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for all time and beyond recall its rights to 2/3 of Safe Har¬ 
bor’s output, and that for having provided 2/3 of the capital 
stock and encumbered its credit to buttress 21 million dol¬ 
lars of Safe Harbor’s bonds, it must now be satisfied with 
2/3 of the crumbs, if any, of what Safe Harbor cannot sell 
“jointly” with Penn Water to the latter’s Pennsylvania 
customers. 

This new “interpretation” by Penn Water’s counsel runs 
substantially as follows: Baltimore Company (a) is en¬ 
titled only to 2/3 of Safe Harbor power “other than that 
which may be required for the performance of any duty or 
obligation to serve imposed on Safe Harbor by its charter 
or otherwise by law”; (b) Safe Harbor is a “party” to con¬ 
tracts for the sale of electricity to other public utilities in 
Pennsylvania; (c) under such contracts Safe Harbor has a 
“duty or obligation” “by law”; (d) ergo—Baltimore Com¬ 
pany is entitled only to 2/3 of what, if any, may be left over 
after such alleged legal duty is performed. 

Baldly phrased, Penn Water would have this Court con¬ 
strue the above language to read “duty or obligation to serve 
imposed on Safe Harbor by its charter or assumed by com- 
tract” 

In the first place, the very language of the Safe Harbor 
Contract clearly imports that the only exception to Balti¬ 
more Company’s absolute right to 2/3 of Safe Harbor’s en¬ 
tire output must be because of a “duty or obligation to 
serve” which has been “imposed” upon it from without; that 
it must be an “imposed” duty or obligation to serve—not an 
assumed duty, such as by contract. It is not, as argued by 
Penn Water (P. W. Br., 99), a “service to which it is obli¬ 
gated,” but a “duty to serve” which has been “imposed” by 
law. 
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Furthermore, the Safe Harbor Contract restricts an<jl lim¬ 
its even the type of such imposed duty or obligation to Serve. 
These must be duties which are imposed “by its charter or 
otherwise by law.” The reference to a charter-imposed duty 
clearly refers to a non-contractual one and under the well 
known rules of ejusdem generis, the phrase “otherwise by 
law” clearly refers to a similar imposition of a duty by a 
superior power, such as a duly authorized regulatory 
agency. 

“* * * such general word or phrase is to be held to re¬ 
fer to things of the same kind, as in the case of a ‘dilean 
up’ phrase, such as the term ‘otherwise’ with respejct to 
a classification which immediately precedes it.”i (28 
C. J. S. 1049). | 

That the phrase “otherwise by law,” does not relatei to a 
duty assumed by contract, conclusively and inescapably ap¬ 
pears from the fact that in the immediately following Article 
(Article III) of the same Safe Harbor Contract, this identical 
language is used as an exception to a limitation placed on 
Safe Harbor’s right to contract for the sale to others of the 
output of further additions to its plant. 

Article III is quoted above and reads in part as follows: 

“Furthermore, Safe Harbor will not contract to ^up- 
ply power and energy ( except any which may be re¬ 
quired for the performance of any duty or obligatiofi to 
serve imposed on it by charter or otherwise by Idw) 
from additions to its plant to any party other than Bal¬ 
timore Company and Holtwood Company without the 
written consent of Baltimore Company and Holtwood 
Company.” I 

If, in the above sentence, “otherwise by law” means, as 
Penn Water now contends, an obligation assumed by cpn- 
tract, Article III then makes the obviously self-contradic¬ 
tory provision that Safe Harbor will not contract to sell 
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electricity except such electricity as it has obligated itself to 
sell by contract. 

Furthermore, the inclusion in Article III of a provision for 
contractual disposal of output from additions to the plant, 
necessarily demonstrates that the absence of such provision 
in Article II is an exclusion of any provision for similar con¬ 
tractual disposal of the output of the initial installation. 

It should be noted that Penn Water’s entire argument on 
this contention is not based on any testimony of its wit¬ 
nesses as to what the contractual intent of the parties was, 
or how they construed the Safe Harbor Contract and the 
Pennsylvania customer contracts for 17 years by their 
conduct, but instead is based wholly on an a priori process of 
reasoning developed by counsel to meet the exigencies of 
this particular case. What one of those exigencies is is re¬ 
vealed by Penn Water’s admission (P. W. Br., 32, 103) that 
it must have a large part of Baltimore Company’s 2/3 share 
of Safe Harbor’s output if Penn Water alone (and not the 
integrated interstate system) is to provide all the power and 
energy required to serve its Pennsylvania utility company 
customers under its Pennsylvania contracts. These con¬ 
tracts have been extended by Penn Water contrary to Balti¬ 
more Company’s directions (Exh. No. 370, Jt. App., pp. 4167- 
4181). 

Even in the hearing before the Commission in this case, 
the officers and other witnesses of Penn Water significantly 
refrained from making any claim in their sworn testi¬ 
mony that Baltimore Company is not entitled to % of the 
Safe Harbor output. The embarrassment of Penn Water’s 
officers in their efforts to make their testimony conform to 
the newly developed theory of their counsel, without en¬ 
gulfing themselves in assertions which they knew to be 
directly contrary to the demonstrable facts and their own 
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prior sworn testimony, is evidenced by the indirection 
of their answers when cross-examined by Staff Counsel 
(Mr. Walls, T. 1990-96, 2782-91; Mr. Spaulding, T. 3148[58, 
3186-200; also see Jt. App. pp. 513-15, 534, 608-09). 


Entirely aside, however, from the clear language of the 
Safe Harbor Contract, this convenient “interpretation” 
falls under the sheer weight of the facts in this record. 

E. All That Has Occurred Since 1933 Confirms Baltimore 
Company’s Ownership of 2/3 of Safe Harbor’s Output 
Undiminished by the Pennsylvania Customer Contracts 
of Penn Water. | 

1. The Operating Committee Memorandum of March 
3, 1937 Confirms Baltimore Company’s Right to % 
of Safe Harbor’s Output. 

When the Pennsylvania Railroad began electrifying its 
lines near Holtwood and Safe Harbor in Pennsylvania, 
Penn Water and Baltimore Company, through the Oper- 
ating Committee (set up under the Basic Penn Water-Bal- 
timore Company Agreement of 1931 and the Safe Harbor- 
Penn Water-Baltimore Company Agreement of the same 
year), studied the problem of whether Safe Harbor should 
sell directly, or jointly with Penn Water, to the Railroad 
in Pennsylvania. The Operating Committee report, dat^d 
March 3, 1937 (Exh. No. 470, Jt. App., pp. 4485-4491), rec¬ 
ommended that sale of all the power to the Railroad in 
Pennsylvania be made by Penn Water alone, which recom¬ 
mendation was formally approved by the Presidents 6f 
both Companies (Mr. Walls, for Penn Water, Jt. Apji, 
pp. 2520, 2384). After referring to a proposed “working 
agreement” of 1931 that Penn Water should make all sales 
of power to the Railroad in Pennsylvania, the memoraii- 
dum continues in part as follow’s: 

“It was later realized that on account of increasing 
gross receipts tax rates, a court decision upholding 
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double or repeated gross receipts taxation in case of 
the sale and resale of power in Pennsylvania, and other 
reasons, it might sometime prove to be desirable to 
have the Safe Harbor Company sell some of the power 
directly to the Pennsylvania Railroad. Hence in the 
orders obtained from the Public Service Commission 
of Pennsylvania dated January 10, 1933, issued over 
the protest of Pennsylvania Power & Light Company 
and upheld by the Superior Court of Pennsylvania, 
complete flexibility was secured in that permission 
was obtained for Safe Harbor Company to sell power 
directly to the Pennsylvania Railroad and for Holt- 
wood Company to sell power to the Pennsylvania Rail¬ 
road in Manor Township, in which the Conestoga Sub¬ 
station is located. * * * 

“It is now necessary to decide how the sale will be 
handled.” (Emphasis added) 

The memorandum then dismissed a joint sale by Penn 
Water and Safe Harbor as too complicated and resolved 
the problem into a choice between a sale by Penn Water 
or a sale by Safe Harbor. Under the first plan, i. e., sale by 
Penn Water, the Committee’s memorandum said that, 

“* * * power and energy delivered to the Pennsylvania 
Railroad in Pennsylvania would be considered as sold 
to the Pennsylvania Railroad by Holtwood Company 
(Penn Water) and the revenue received therefor 
would be credited to Baltimore Company on the Holt- 
wood-Baltimore bill under Paragraph (e) of Article 
III of the Supplemental Agreement, in exactly the 
same manner as sales to Lancaster 3 York and Coates- 
ville” (Emphasis added) 

The memorandum went on to say that under the second 
plan (i. e., direct sale by Safe Harbor), Baltimore Company 
and Penn Water’s respective % and % share of Safe Har¬ 
bor’s output would be reduced (as now contended for 
by Penn Water) to similar proportions of the balance of 
Safe Harbor’s output over its direct sale. 
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In comparing these two possible plans, the Committee 
found that: (1) sale by Safe Harbor “would require modi¬ 
fication or supplementing of the three party Safe Har\bor 
Contract, for which prior filing with the Federal Power 
Commission and the Public Service Commission of Penn¬ 
sylvania is necessary and would also cause complications 
in Safe Harbor billing,” none of which would be requijred 
in the sale by Penn Water; (2) Safe Harbor had no arrange¬ 
ments for purchasing steam power which would be neces¬ 
sary to firm up any direct sale by it; (3) any deviation 
from the established arrangement of Baltimore Company 
and Penn Water being entitled to the entire output of 
Safe Harbor was undesirable; and concluded that the oply 
possible advantage to a direct sale by Safe Harbor would 
be a saving in the Pennsylvania gross receipts tax “aind 
this is not believed to be large enough to justify the con¬ 
tractual changes and complications.” With respect to this 
tax, the Operating Committee observed: ! 

“It is an interesting fact that a similar saving in 
gross receipt tax could be effected by having Safe 
Harbor Company make the sales to other customers 
in Pennsylvania as for example Pennsylvania Pov^er 
& Light Company. Safe Harbor Company was made a 
party to all recent contracts with Pennsylvania cits- 
tomers partly to make that possible. * * * Neverthe¬ 
less the tax saving (equal in amount to the grc|ss 
receipts tax on one-third of the revenue received frc|m 
the Pennsylvania customers) has never been consid¬ 
ered sufficient to justify contractual changes and com¬ 
plications resulting from direct sale by Safe Harbpr 
Company” (Emphasis added). 

This language, used at a time when Safe Harbor was 
(and for four years had been) a nominal party to Peijm 
Water’s Pennsylvania contracts, shows clearly that tljie 
parties did not consider Safe Harbor as making the sal^s 
or having any direct obligation under these contracts. 
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2. Safe Harbor Has Repeatedly Confirmed Baltimore 
Company's Right to % of Safe Harbor’s Output. 

(a) By Official Reports of its Officers 

By letter dated March 28,1940, the Federal Power Com¬ 
mission requested Safe Harbor to report any transactions 
under the several Pennsylvania customer contracts now 
in question. Safe Harbor’s reply of April 2,1940, was writ¬ 
ten when Mr. J. A. Walls was President of Safe Harbor 
and also President of Penn Water, and was signed by Mr. 
J. L. Rintoul, as Treasurer of Safe Harbor, who was at that 
time also Vice President of Penn Water. (Item DDDD, Jt. 
App., pp. 4702-4704). 

In this formal report to the Federal Power Commission, 
relating specifically to these Pennsylvania contracts, and 
submitted at a time when Safe Harbor was, and for seven 
years had been a nominal party to them, the following 
categorical statements were made: 

“This Company sells its entire output to the Consoli¬ 
dated Gas Electric Light and Power Company of Bal¬ 
timore and the Pennsylvania Water & Power Company 
under rate schedule FPC No. 1 * * *. 

“As under rate schedule FPC No. 2 (Pennsylvania 
Railroad contract) although this Company is a party 
to the contract between the Consolidated Gas Electric 
Light and Power Company of Baltimore, the Penn¬ 
sylvania Water & Power Company, and the Pennsyl¬ 
vania Railroad Company, it does not sell any energy 
under this contract, because as noted in the preceding 
paragraph all of the Company's output is sold under 
rate schedule FPC No. 1 to the Consolidated Gas Elec¬ 
tric Light and Power Company of Baltimore and Penn¬ 
sylvania Water & Power Company. Therefore, there 
are no transactions by this Company under rate sched¬ 
ule FPC No. 2. 

“With respect to rate schedule FPC Nos. 3 and 4 
(P. P. & L. and P. E. contracts) it is also true that this 
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Company is a party to these contracts, but for the 
reason noted above there are no transactions by this 
Company under these rate schedules. * * *” (Emphasis 
added). 

(b) By the Brief of Its Counsel 
The same position was taken in 1946 by Pennsylvania 
counsel for Safe Harbor, Messrs. George T. Hambright, 
Arthur H. Hull, and George Ross Hull in the brief filed 
with the Federal Power Commission in the Second Safe 
Harbor Rate Case. In that brief, Safe Harbor’s position 
was stated as follows: 

“* * * The outcome of the negotiations with the Bal¬ 
timore Company resulted in that Company and Holt- 
wood Company agreeing to undertake jointly the Safe 
Harbor project and, although preserving equal voting 
control, to contribute the equity capital, share in the 
output of the plant, pay Safe Harbor for its prodiict 
and share the net earnings on the basis of one-third by 
Holtwood Company and two-thirds by Baltimore Com¬ 
pany (T. 50). The plan adopted, * * * resulted ip a 
financial structure giving Baltimore Company two- 
thirds and Holtwood Company one-third of Respbn- 
dent’s net earnings, and a Power Contract provision 
giving Baltimore Company entitlement to two-thirds 
of the power output from the development and Holt¬ 
wood Company one-third (T. 50). * * * 

“Under the terms of the contract Baltimore Com¬ 
pany is entitled to two-thirds and Holtwood Company 
to one-third of all the capacity and energy available 
from Safe Harbor. 

“Although Respondent is a party with Holtwood 
Company to many of the latter’s firm power con¬ 
tracts, Respondent’s entire output is sold contractually 
to Baltimore and Holtwood Companies. 

“Respondent is in an unusual situation. It is one 
of the few solely wholesale producers of power. It 
sells its entire output to two customers.” (Emphasis 
added). 
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When, on the hearing below, Mr. Walls, President of 
Penn Water, was asked about the above-quoted section of 
the Safe Harbor Company’s brief, he stated (Jt. App., p. 
488), “That being a statement of counsel of company, I 
would agree with it as a statement made on a contractual 
matter by counsel in which I would have confidence.” 

(c) By its Annual Reports to the Federal Power 

Commission 

In Safe Harbor’s Annual Reports to the Federal Power 
Commission, it likewise stated that its entire output was 
sold to Penn Water and Baltimore Company. Thus, for 
example, in its Annual Report to the Commission for 1937 
(Item MMM, Jt. App., p. 4695), it summarizes its sales for 
that year as having been made solely to those two com¬ 
panies. To the same effect, as an additional example, see 
its report to the Federal Power Commission for the year 
1945 (Item AA, Jt. App., p. 4645). After the new theory 
was adopted for the purpose of raising jurisdictional ques¬ 
tions in its rate case because of alleged “joint sales,” Safe 
Harbor changed its uniform practice of 14 years’ standing 1 
by altering its form of report (Item RR, Jt. App., pp. 4656- 
66). This change in reporting, prepared with the assistance 
of Penn Water’s Executive Vice President (T. 16722-25) 
and filed in April, 1947, for the obvious self-serving pur¬ 
pose of supporting Penn Water’s position in an issue which 
had arisen in this case, is now cited by Penn Water (P. W. 
Br., 98, 103, 104) for that very purpose! Baltimore Com¬ 
pany immediately expressed sharp dissent in a letter to 
Safe Harbor’s President (Exh. No. 478, Jt. App., p. 4493). 

(d) By Its Annual Reports to the Securities and i 

Exchange Commission i 

Thus, for example, in Safe Harbor’s Annual Report to 
the Securities and Exchange Commission for 1935 (Exh. 

No. 93, Jt. App., p. 3707), it stated: 
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i 

“By a contract dated June 1, 1931, between Regis¬ 
trant and Holtwood and Consolidated Companies to 
remain in force until April 22, 1980, Holtwood Com¬ 
pany is entitled to one-third and Consolidated Com¬ 
pany to two-thirds of all the capacity and energy avail¬ 
able from Registrant's initial hydroelectric develop¬ 
ment and the two purchasing companies are to make 

annual payments to Registrant in the same proportion . 

♦ ♦ ♦” | 

This report also shows Safe Harbor’s entire operating 
revenue for that year as having been paid to it by Bal¬ 
timore Company $1,200,000 and by Penn Water $600,000, 
i. e., in proportions of % and Ys respectively. I 

In its 1945 Annual Report to the same Commission (Exh. 
No. 97, Jt. App., p. 3710), the Safe Harbor Company states 
that “it sells its entire output ’ to its two owner companies. 

In its 1945 Annual Report to the same Commission (Elxh. 
No. 105, Jt. App., p. 3711), Safe Harbor repeats in sub¬ 
stance the above-quoted language in its 1935 Report, ^nd 
reports revenue from Baltimore Company of $2,463,54^.94 
and from Penn Water of $1,231,772.47, i. e., % from Balti¬ 
more Company and Yi from Penn Water. 

(e) By Its Bills Rendered to Baltimore Company 

and Penn Water 

As examples of Safe Harbor’s consistent and uninter¬ 
rupted practice of billing % of its entire output to Balti¬ 
more Company and Ys to Penn Water, see Exh. No. J17, 
being Safe Harbor’s bills for the years 1944, 1945, and 
1946, at Jt. App., p. 2525. Item g in each bill is for % of 
the entire output to Baltimore Company. Items j, 3 , anc^ k, 
respectively, are for Ys of the entire output to Penn Water. 
These bills were approved on behalf of Baltimore Coin- 

I 

pany by R. T. Greer and on behalf of Penn Water by G. 
W. Spaulding. I 
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3. Penn Water Has Repeatedly Confirmed Baltimore 
Company’s Right to % of Safe Harbor’s Output 
(a) By the Sworn Testimony of its Officers 

In 1944, Mr. George W. Spaulding, then a Vice President 
of Penn Water and now its Executive Vice President, testi¬ 
fied as advisory superintendent of power of Safe Harbor 
in the Second Safe Harbor Rate Case. On direct examina¬ 
tion, he testified with respect to a Safe Harbor exhibit 
(Exh. No. 10 in that case; Exh. No. 140, Jt. App., p. 3778 
in this case), showing a comparative statement of operating 
revenues and sales of Safe Harbor for the calendar years 
1939 to 1943, inclusive. He testified in part as follows: 

“Items 9 and 10 show the amounts of energy re¬ 
ported to have been delivered by the Safe Harbor 
Company to its two customers in the annual reports 
filed with the Federal Power Commission and the Pub¬ 
lic Utility Commission of Pennsylvania. The energy 
sales to Baltimore Company in Item 9 are equal to 
two-thirds of the energy generated at the Safe Harbor 
project. * * * while the energy sales to Pennsylvania 
Water & Power Company are equal to one-third of the 
energy generated at the Safe Harbor project” * * * 

He further testified, 

“It is desired to call attention to a note which has 
appeared on the respective annual reports filed with 
the Federal Power Commission which reads as follows, 
and I quote: 

“ ‘Respondent (Safe Harbor) sells its entire output, 
under a long term contract, to Consolidated Gas Elec¬ 
tric Light and Power Company of Baltimore and Penn¬ 
sylvania Water & Power Company \ * * *” 

The above testimony in full is set forth as Exh. No. 141, 
at Jt. App., pp. 3779, et seq. 
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(b) By Its Annual Reports to the Federal Power 

Commission 

In Penn Water’s Annual Reports to the Federal Power 
Commission, it set forth its sales to its Pennsylvania cus¬ 
tomers as having been made solely by it. For example I see 
for 1937, Item EEE, Jt. App., p. 4688; for 1945, Item HH, 
Jt. App., p. 4653; and for 1946, Item SS, Jt. App., p. 4667, 
in which latter, for the first time (i. e., after the “new inter¬ 
pretation” was adopted for purposes of this case) it referred 
to “joint sales” with Safe Harbor. This change in reporting 
was in April, 1947, made during the pendency of this pse 
for the obvious purpose of supporting Penn Water’s new 
theory. In the 1945 Report by Penn Water, the following 
language appears (Jt. App., p. 4654): 

“The Respondents, under long-term contracts (copies 
of which are on file with the Commission) agree to 
deliver to Consolidated Gas Electric Light and Power 
Company of Baltimore all power generated at the Safe 
Harbor hydroelectric development on the Susque¬ 
hanna River and at the Holtwood hydroelectric and 
steam electric plants, except such power as may be 
sold by Pennsylvania Water & Power Company to its 
other (firm) customers. ! 

“In actual operating practice, energy is diverted by 
Respondents and delivered by Pennsylvania Water & 
Power Company over its northern interconnections) to 
others whenever interchange transactions are practic¬ 
able and economically justified, i. e., whenever the 
cost of increased generation at the steam plants on 
Consolidated Gas Electric Light and Power Company's 
or Potomac Electric Power Company's systems is 
lower than the cost of power generation on other 
plants on the interconnected systems. In the actqal 
accounting for interchange transactions by Pennsjyl- 
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vania Water & Power Company (page 2) such energy 
is considered to have come from the Baltimore and/or 
Washington Steam plants. * * *” 

(c) By Its Annual Reports and Registration Statements 

Filed with the Securities and Exchange Commission. 

In Penn Water’s Annual Report to the Securities and Ex¬ 
change Commission for the year 1935 (Exh. No. 106, Jt. 
App., p. 3715), the following appears: 

“By a contract, dated June 1, 1931 with Safe Harbor 
Company and Consolidated Company, to remain in 
force until April 22, 1980, Registrant is entitled to one- 
third and Consolidated Company to two-thirds of all 
the capacity and energy available from Safe Harbor 
Company’s initial hydroelectric development and the 
two purchasing companies are to make annual pay¬ 
ments to Safe Harbor Company in the same proportion. 
♦ * 

The same language appears in each Annual Report to and 
including 1945. The latter Report is Exh. No. 116, Jt. App., 
p. 3720. 

The same language appears in two Registration State¬ 
ments filed with the Securities and Exchange Commission 
by Penn Water, one dated May 28, 1935 (Exh. No. 117, Jt. 
App., p. 3723), and one dated January 4,1940 (Exh. No. 120, 
Jt. App., p. 3727). The latter Statement (Jt. App., p. 3728) 
sets forth Penn Water’s individual sales to its Pennsylvania 
customers. 

(d) By Payments Made by Penn Water to Safe Harbor. 

Exhibit No. 16 (Jt. App., p. 2525) was prepared by Mr. 
Spaulding, Executive Vice President of Penn Water, and 
shows “Payments Made by Penn Water and Baltimore Com¬ 
pany to Safe Harbor Water Power Corporation” for the 
years 1944, 1945, and 1946 in the respective proportions of 
1/3 and 2/3 of Safe Harbor’s entire revenue. 
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(e) By Its Monthly and Annual Reports to 

Baltimore Company. 

Each month from July, 1932 to October, 1946, the form 
(Exh. No. 471, Jt. App., p. 4492) was made out by Ppm 
Water and sent to Baltimore Company. Penn Water, Balti¬ 
more Company, and Safe Harbor have used these statistical 
reports in reporting energy purchases and sales to the fed¬ 
eral Power Commission, the Public Service Commission of 
Maryland, and the Public Utility Commission of Pennsyl¬ 
vania (Thomas, Jt. App., p. 2386). Items 20 and 21 of fhe 
above Exhibit No. 471 (which sets forth this data for pie 
years 1944-1946) show that Baltimore Company purchased 
2/3 of Safe Harbor’s send-out and Penn Water purchased 
1/3 of it. 


4. Penn Water’s Pennsylvania Customers Have Re¬ 
peatedly Confirmed Baltimore Company’s Right 
to 2/3 of Sale of Safe Harbor’s Output. 

Penn Water now contends that Safe Harbor owes a diity 
to Penn Water’s Pennsylvania customers, but the customers 
have not asserted any such duty, and in their official reports 
have clearly indicated that Safe Harbor makes no sale to 
them. 


Thus, in Pennsylvania Power & Light Company’s Annual 
Report to the Federal Power Commission for 1945 (Ite)m 
W, Jt. App., pp. 4682-83), it designates in detail a “Sui(n- 
mary of Purchases According to Companies and points of 
Receipt,” and although it designates eleven companies fro|m 

i 

which it purchased power in 1945 and seventeen points t>f 

i 

receipt, it nowhere mentions any purchase from Safe Ha|r- 
bor Company. All of the power purchased under the con¬ 
tract here under consideration is reported by P. P. & L. 
having been purchased from Penn Water. 
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So likewise, in the Annual Report of Philadelphia Elec¬ 
tric Company to the Federal Power Commision for the year 
1944 (Item BBB, Jt. App., p. 4685), that company sum¬ 
marizes its purchases and points of delivery for power, but 
nowhere mentions any purchase from Safe Harbor, report¬ 
ing all power purchased under the P. E. Contract here be¬ 
ing considered as having been purchased from Penn Water. 

5. The Federal Power Commission in the First Safe 
Harbor Rate Case Confirmed Baltimore Company's 
Right to 2/3 of Safe Harbor's Output. 

In its Opinion (No. 47) in the First Safe Harbor Rate 
Case, decided June 11,1940 (2 F. P. C. 182), the Commission 
found that: 

“* * * Under the tripartite contract of 1931, the elec¬ 
tric energy generated at the Safe Harbor project is sold 
at wholesale to the two parent companies for resale.” 

And yet again it said: 

“Safe Harbor Corporation sells its entire electric en¬ 
ergy output to Pennsylvania Water & Power Company 
and Consolidated Gas Electric Light and Power Com¬ 
pany of Baltimore for resale.” 

The Commission noted that: 

“Consolidated Gas Electric Light and Power Com¬ 
pany owns two-thirds of the outstanding stock and 
Pennsylvania Water & Power Company owns one-third. 
Each company is entitled to electric energy from the 
project in the proportion of stock ownership” 

6. The United States Court of Appeals for the Third 
Circuit, in the First Safe Harbor Rate Case, Con¬ 
firmed Baltimore Company's Right to Two-thirds of 
Safe Harbor's Output. 

On appeal from the above Order, the United States Court 
of Appeals for the Third Circuit (Biggs, J.) found as fol- 
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lows (Safe Harbor Water Power Corporation v. Federal 
Power Commission (1941, C. C. A. 3rd), 124 F. 2d 800; Cejrti- 
orari denied, 316 U. S. 663 (1942)): 

“* * * Under a long term contract expiring in 1980, 
Safe Harbor sells all of the electrical energy created by 
it to its two parent companies, * * *. * * *The Maryland 
Company and the Pennsylvania Company are entitled 
to take electric power from Safe Harbor in the direct 
proportion of their respective stock ownerships; viz., 
the Maryland Company is entitled to two-thirds and the 
Pennsylvania Company is entitled to one-third of tfie 
electrical energy produced. The Pennsylvania CoW- 
pany in turn sells the electric energy which it pur¬ 
chases to the Maryland Company and others at whole¬ 
saler The greater part of the electricity created by 
Safe Harbor goes into interstate commerce. Though 
title to some of it passes from Safe Harbor to the Penn¬ 
sylvania Company in Pennsylvania and is not in inter¬ 
state commerce, we think that the assertion of the Fed¬ 
eral Power Commission that the Safe Harbor hydro¬ 
electric project in Pennsylvania is operated as part of a 
large integrated interstate electric system is substan¬ 
tially correct.” (Emphasis added). I 

7. The Federal Power Commission in the Second Sate 
Harbor Rate Case Confirmed Baltimore Company’s 
Right to Two-thirds of Safe Harbor’s Output. j 

In its Opinion (No. 143) in the Second Safe Harbor Ra^e 
Case, filed October 25, 1946 (5 F. P. C. 221) the Federal 
Power Commission made the following findings of fact: 

«* * * Under a contract dated June 1, 1931, and ex¬ 
piring April 22, 1980 (1931 contract), Safe Harbor sells 
all of the electric power and energy generated by ztjs 
hydroelectric project to Consolidated Gas Electric Light 
and Power Company of Baltimore, at Baltimore, Mary¬ 
land (Maryland Company), and Pennsylvania Wateir 
— 

“ 2 These others include the cities of Lancaster, Coatcsvillc and York, Penti- 
sylvania .” 
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& Power Company, oj Holtwood, Pennsylvania (Penn¬ 
sylvania Company) for resale. 

* * 

“Under the 1931 contract, Safe Harbor is obligated to 
sell two-thirds of the electric energy produced to the 
Maryland Company and one-third to the Pennsylvania 
Company. As indicated in the preceding paragraph, 
the actual division of Safe Harbor’s power and energy 
will not necessarily conform to the contract propor¬ 
tions. The billing arrangements, however, are prem¬ 
ised upon a presumption of receipt by the Maryland 
Company of all of Safe Harbor’s electric power and 
energy. Safe Harbor bills the Maryland Company for 
two-thirds of its output and the Pennsylvania Company 
for one-third; the latter, in turn, bills the Maryland 
Company for that one-third. 

* * 

“Under the terms of the 1931 contract, which is the 
subject of this proceeding, Safe Harbor sells its entire 
output of electric energy to the Maryland Company and 
the Pennsylvania Company. The Maryland Company 
is entitled to two-thirds and the Pennsylvania Company 
to one-third; each is obligated to contribute annual pay¬ 
ments to Safe Harbor in the same proportion. * * * 

“There are other contracts of interest here, but they 
involve no rates or charges for the transmission or sale 
of electric energy by Safe Harbor: 

“(a) Safe Harbor is a party to certain contracts under 
which it makes no sales, but which have in¬ 
fluenced the design, construction, and operation 
of the Safe Harbor project. Under three such 
contracts, the Pennsylvania Company (i.e. Penn 
Water) supplies the power and energy require¬ 
ments of Lancaster and Coatesville, Pennsyl¬ 
vania, and vicinity and a part of the require¬ 
ments of York, Pennsylvania, and vicinity. Un¬ 
der a fourth such contract, Safe Harbor is a 
party, along with the Maryland Company and 
the Pennsylvania Company, for the supply of 
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the entire electric energy requirements of the 
Pennsylvania Railroad for its main line between 
Perryville, Maryland, and Washington, D. C. 
and generally west of Thorndale, Pennsylvania, 
to Harrisburg, Pennsylvania. 

“(b) The Maryland Company has contracts with the 
Washington Company, under which the respec¬ 
tive systems are interconnected for economy 
operation and for the supply of electric energy to 
the Pennsylvania Railroad. A substantial amount 
of energy delivered by the Maryland Company 
to the Washington Company is generated at Safe 
Harbor. 

«* * * 

“* * * Safe Harbor’s present (i.e. in 1946) arrangje- 
ments with its parent companies, its two sole customers, 
is, in general, of that type. * * *” (Emphasis added). 

8. The United States Court of Appeals for the Third 
Circuit in the Second Safe Harbor Rate Case Con¬ 
firmed Baltimore Company’s Right to Two-thirds Of 
Safe Harbor’s Output. 

In its opinion on that appeal ( Safe Harbor Water Pow^r 
Corp. v. Federal Power Commission (1949), 179 F. 2d 17^, 
184), the Court said: 

“As we pointed out in our earlier opinion, 124 F. 2d at 
page 802, Safe Harbor’s output is delivered to an inte¬ 
grated interstate electric system under the terms of thq 
so-called ‘1931 contract,’ two-thirds of the energy beina 
sold to the Maryland Company and the remaining one- 
third going to the Pennsylvania Company ” 

9. The Federal Power Commission in the Instant Case 
Confirmed Baltimore Company’s Right to Two-thirds 

of Safe Harbor’s Output. 

In its Opinion in this case, issued January 5, 1949, the 
Commission said in part: 
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“The reference to Penn Water’s entitlement from 
Safe Harbor relates to a fifty-year agreement of June 
1,1931 wherein Safe Harbor agreed with the Baltimore 
Company and Penn Water (and the latter inter sese) 
that in return for a combined annual payment (in 
monthly installments) which would yield to Safe Har¬ 
bor, after operating expenses (including taxes and de¬ 
preciation), a specified rate of return, the latter com¬ 
panies should he entitled to all of the capacity and 
energy available from the former’s six-unit develop¬ 
ment in the ratio of two-thirds (to Baltimore Company) 
and one-third (to Penn Water). 8 The foregoing con¬ 
tracts with their amendments are sometimes referred 
to as system foundation contracts. 

«» * * 

“* * * While Safe Harbor is a party to several of the 
contracts, its position in the P. P. & L. and Philadelphia 
Company contracts is a nominal one, 1 * involving a legal 
technicality, 10 which has no bearing or effect upon the 
operations of the system. 

“* * * 

“Respondents nevertheless contend that the Com¬ 
mission is without authority over the rate charged for 
the sales to P. P. & L., Philadelphia Company and Balti- 

“ H The payment constituting the obligation of Baltimore Company and Penn 
Water is prorated between those parties in the ratio of their capacity and 
energy entitlements (the contract proportion) and remains unaffected by the 
amount of power actually received by either. Safe Harbor later agreed 
(1939) to install an additional 2o-cycle generator and cable to Conestoga 
Substation, to provide for increased power and energy requirements of the 
Railroad, the entitlement of two-thirds to Baltimore Company and one-third 
to Penn Water being applied to the capacity and energy to be available from 
this unit. Safe Harbor is committed not to contract to supply power and 
energy from additions to its plant to any other party without the consent of 
Baltimore Company and Penn Water.” 

“ 13 Safe Harbor is not a contract payee under the Railroad agreement, nor 
under the CoatesvUle and Lancaster agreements wherein Penn Water is a 
party with the Philadelphia Company and PP&L respectively; while a 
party to the parallel operation agreement between the Railroad, Phila¬ 
delphia Company, Baltimore Company, and Penn Water, no rates as to it 
are there involved. It is no longer a party to the York contract with 
Metropolitan Company. Indeed , the Coatesvillc and Lancaster agreements 
provide that Philadelphia Company and PP&L, respectively, may deal with 
Penn Water in all respects as if it were the only party contracting with it. 
Involving possible savings in the Pennsylvania gross receipts tax.” 
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more Company, claiming that such rates ‘are joint rates 
over which this Commission has no jurisdiction’. 20 This 
claim apparently rests upon the fact that Safe Harbor 
is a nominal party to Penn Water’s contracts wfith 
with P. P. & L. and Philadelphia Company and upon the 
coordinated nature of operations of the integrated sys¬ 
tem. Eoth points may be conceded, but it does not fol¬ 
low that the rates involved are ‘joint’ in any sense which 
removes them from this Commission’s regulatory juris¬ 
diction in this proceeding. In the first place, Safe Har¬ 
bor sells its entire output to Penn Water and Baltimore 
Company and having received payment therefor consti¬ 
tuting its entire revenue, it cannot sell any paid of it 
to Penn Water’s Pennsylvania customers. And whjile 
the system operations are coordinated, the compensa¬ 
tion features of the contracts by which Safe Harbor 
and Penn Water sell to Baltimore Company clearly 
refute any suggestions of ‘joint rate.’ Indeed, t)he 
record is replete with evidence, much of it supplied 
by Penn Water, which shows this ‘joint rate 9 contention 
to be wholly without substance (Emphasis added)J 

The Commission found in part as follows: 

“ (15) Penn Water alone sells firm power and energy 
to Metropolitan Company under a 1945 agreement, [to 
supply a part of the latter’s requirements in Yoifk, 
Pennsylvania; to Philadelphia Company under a 1933 
agreement, to supply its requirements in Coatesville, 
Pennsylvania; and to P. P. & L., under a 1933 agreement, 
to supply its requirements in Lancaster, Pennsylvania. 
In addition, Penn Water alone sells energy to each pf 
these companies in interchange.” (Emphasis added).! 


““Significantly, Respondents do not contend that Penn Water's rate to 
Metropolitan Company is ‘joint’. Though Safe Harbor, which was formerly 
a nominal party to that contract is not now* a party, the real situation thelre 
is precisely the same as that involved in Penn Water’s contracts with 
PP&L and the Philadelphia Company where Safe Harbor is a nominal 
party.” 
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10. All of the Affirmative Testimony in This Case Con¬ 
firms Baltimore Company's Right to 2/3 of 
Safe Harbor's Output. 

The testimony of Mr. Ralph L. Thomas (who was Project 
Engineer of Safe Harbor, and Penn Water’s member of the 
Operating Committee at the time Safe Harbor’s name was 
added to Penn Water’s Pennsylvania customer contracts, 
and who, since February 1, 1938, has been Executive Engi¬ 
neer and later Vice President of the Baltimore Company), 
is a clear, cogent, informed, and unqualified affirmative 
statement with respect to Safe Harbor’s merely nominal 
status in those contracts (Jt. App., pp. 2381-86, 2399-2403). 
He speaks with the authority of one who, in behalf of Penn 
Water, actually participated in the negotiation of the con¬ 
tracts with its Pennsylvania customers here in question. 

His testimony may be summarized as follows: 

The plan to have Safe Harbor sell directly to Penn 
Water’s Pennsylvania customers was never carried out; the 
double gross receipts tax payments were continued on 
Safe Harbor’s sales to Penn Water, and the latter’s sales 
to its Pennsylvania customers; all payments continued to 
be made by Penn Water which deducted them from its 
bill to Baltimore Company; the Operating Committee, after 
studying the matter over a period of years, recommended 
in 1937 that Penn Water should continue to make the sales 
in Pennsylvania because the tax savings resulting from 
direct sales by Safe Harbor would not justify the ensu¬ 
ing contractual, regulatory, and operating complications; 
all parties, including the Pennsylvania customers, had 
always considered and acted on the basis that Safe Harbor 
made no sales other than to its two parent Companies, 
and the statistical, accounting, operating, billing, and pay- 
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ment practices of all the Companies and their revenues, Ex¬ 
penses, taxes, and net income remained unaffected hy 
either the addition of Safe Harbor’s name to these con¬ 
tracts or its subsequent removal from one of them; tjhe 
periodic reports of all of the Companies involved to the 
Federal Power Commission, the Pennsylvania Public Util¬ 
ity Commission, the Maryland Public Service Commission, 
and the Securities and Exchange Commission all showed 
in statistical detail throughout the years that Safe Harbor 
made no sale under these Pennsylvania customer con¬ 
tracts, and this remained so until after the beginning of 
the hearings before the Commission in this case. 


Mr. Holland, then Chief Engineer of the Maryland Pub¬ 
lic Service Commission, testified that Penn Water ajid 
Safe Harbor had represented to the Maryland Commission 
in 1938 that “Safe Harbor Co. sells one-third of its output 
to Holtwood Company at Safe Harbor in Pennsylvania and 
the balance to Baltimore Company at Baltimore aJid 
Takoma Park in Maryland,” and with reference to oth^r 
customers “that the Holtwood Company (Penn Water) 
makes the sales to other parties” (T. 20406). 


Point II. 

BALTIMORE COMPANY IS ENTITLED TO THAT PORTION OF TlilE 
RATE REDUCTION ALLOCATED TO IT BY THE COMMISSION. 

I 

The Commission in its Opinion No. 173 (Pet. App., pp. 39, 
156) determined that the rate reduction to be ordered 
should be apportioned among the several customers 6f 
Penn Water by making (a) an allocation of costs of service 
between these customers, and (b) a comparison of tl^e 
costs so allocated to each customer with the revenues ob¬ 
tained from that customer. This was done by using figures 
established in the record for the year 1946, which was th|e 
full year nearest to the termination of the proceeding^. 
The result was a finding that approximately 80 per cen^. 
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of the excess revenues of Penn Water came from Balti¬ 
more Company and 10 per cent, from the Pennsylvania 
customers of Penn Water, leaving 10 per cent, attributable 
to the service supplied by Penn Water to the Pennsylvania 
Railroad over which the Commission did not assert juris¬ 
diction. The rate reduction ordered of approximately 
$1,950,000 on a 1946 basis was the amount of excess rev¬ 
enues shown in the Commission’s cost allocation (Pet. 
App., p. 174) to be derived from Baltimore Company and 
the Pennsylvania customers. Schedules were ordered to 
be filed which would apportion a reduction in this amount 
as shown by this allocation. 

Baltimore Company and the Maryland Commission 
maintained before the Commission that any excess rev¬ 
enues were derived entirely from Baltimore Company, and 
that the rates to the Pennsylvania customers of Penn 
Water were already too low. Penn Water maintained 
there, as it does here, that Baltimore Company is not en¬ 
titled to a major portion of the reduction, and submitted 
exhibits which varied from giving Baltimore Company 
no more than 50 per cent, of the reduction to showing 
that Baltimore Company was entitled to no reduction at 
all. The final study submitted by the Commission’s staff 
would have given Baltimore Company approximately 98 
per cent, of the reduction (Exh. No. 421, Jt. App., pp. 
4367-81), having shown about 96 Yz per cent, of Penn 
Water’s excess revenues to come from Baltimore Com¬ 
pany, only slight excess revenues from the Pennsylvania 
Railroad, slight excess from P. E., and rates that are al¬ 
ready too low for P. P. & L. and M. E. (i. e., rates which 
failed to carry the cost of service to these companies). 
There was evidence and argument submitted to the Com¬ 
mission in support of all of these views, which is reviewed 
and analyzed at length in Opinion No. 173 (Pet. App., pp. 
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156-175). The Commission did not accept in full any of 
the contending positions (including that of the Commis¬ 
sion’s own Staff) but, after reviewing all of the evidence 
and conflicting contentions, adopted an allocation of co^ts 
(Pet. App., p. 174) based upon the final Exhibit for the 
year 1946 submitted by the Staff, but making such adjust¬ 
ments thereto as the Commission felt to be required by its 
weighing of the evidence. 

This constitutes a clear factual determination within 
statutory duties and power conferred upon the Commis- 

I 

sion which must be sustained unless found to be arbitrary 
and unreasonable and without supporting evidence. 

Colorado Interstate Gas Co. v. Federal Power 
Commission, 324 U. S. 581 (1945); 

Rochester Tel. Co. v. U. S., 307 U. S. 125,139-140 
(1939); 

Of. National Labor Relations Bd. v. Hearst Pub¬ 
lications, 322 U. S. Ill (1944); 

Dobson v. Commissioner of Internal Revenue, 
320 U. S. 489 (1943); | 

Gray v. Powell, 314 U. S. 402 (1941). 


The Commission’s Opinion (Pet. App., pp. 156 et sei^) 
summarizes the abundant evidence and submits the rea¬ 
sons on which its allocation is based, showing that its 
order in this respect is clearly supported by the evidence. 
There is no need to duplicate here. Under the law of the 
above cases and the well established doctrines of adminis¬ 
trative finality as to such factual determinations, no valid 
attack may be made in this proceeding upon the allocation 
as established by the Commission’s order or the rate sched¬ 
ules subsequently ordered to carry it out. 

It is not the Commission’s rate reduction allocation, biit 
rather Penn Water’s attack thereon which is unreasonable, 
arbitrary, and wholly unsupportable under the evidence 
for the following principal reasons: 
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A. The Apportionment of the Reduction Does Not 

Affect its Total Amount. 

First and foremost is the fact that Penn Water has no 
direct interest which has been injured by the allocation , 
but would receive under the Commission’s order exactly 
the same 5 1 /4% upon its regulated business whether Balti¬ 
more Company were ordered to receive 10%, or 90%, or 
100% of the reduction. 

Its arguments attacking the apportionment must be re¬ 
garded as an indirect way of upsetting the Commission’s 
action, and must fail as to allocation of the reduction for 
want of substantial interest affected. Not one of the Penn¬ 
sylvania customers who are directly interested has entered 
the proceeding to request a lowering of the rates charged 
to it for service from the Penn Water, Safe Harbor, Balti¬ 
more Company system, and not one of them has in any 
way protested the allocation made, or the tariffs prescribed, 
by the Commission. 

B. The Apportionment is Correctly Based on Baltimore 
Company’s Right to 2/3 of Safe Harbor’s OutpHt. 

Point I of this Brief has already demonstrated that Penn 
Water’s principal attack upon the allocation, through its 
attack on Baltimore Company’s contract right to two- 
thirds of the entire Safe Harbor output, is not only unsup¬ 
ported by evidence, but is contrary to all the evidence be¬ 
fore the Commission. The finding of the Commission on 
this contention of Penn Water is likewise subject to the 
compulsion present in the doctrine of administrative final¬ 
ity. Certainly, the Commission was not only correct in 
its finding as to Baltimore Company’s right to % of the 
entire Safe Harbor output and so crediting Baltimore Com¬ 
pany in its cost allocation, but any other finding would have 
been arbitrary and unreasonable and subject to reversal. 
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C. An Intentional Refusal by Penn Water to Deliver Safe 
Harbor Power to Baltimore Company is Not a “Failure 
to Deliver” Within the Meaning of the Safe Harbor 
Contract. 

Realizing the weakness of the attempt to destroy Balti¬ 
more Company’s clear legal right to 2/3 of the entire Safe 
Harbor output, Penn Water seeks to attach a second string 
to its bow by arguing that “assuming that Baltimore Com¬ 
pany is entitled to two-thirds of the entire Safe Harbor out¬ 
put, ” Baltimore Company should not in the cost allocation 
be compensated therefor at its replacement value to Balti¬ 
more Company (as was done by the Commission’s alloca¬ 
tion ), but should receive only the rate Baltimore Compahy 

pays therefor under the Safe Harbor Contract (P. W. Bj:., 

| 

115 et sea.). For this argument, Penn Water relies on a 
sentence in Article VII of the Safe Harbor Contract, insert<?d 
to insure performance by Penn Water of its contract obliga¬ 
tion to deliver Safe Harbor power to Baltimore—not jto 
permit its evasion thereof—and reading as follows: 

“* * * Should Holtwood Company (Penn Water) ^t 
any time fail to transmit or cause to be transmitted any 
of the energy sold by Safe Harbor Company to Balti¬ 
more Company, Holtwood Company forthwith will 
purchase all such energy from Safe Harbor Company 
at Safe Harbor and will pay therefor at the rates paya¬ 
ble by Baltimore Company therefor under Article jV 
hereof.” 


Penn Water argues that any of Baltimore Company’s 2/3 
of Safe Harbor output which Penn Water voluntarily di¬ 
verts from Baltimore Company to Penn Water’s Pennsyl- 
vania customers is energy which Penn Water has “failed 
to transmit” to Baltimore Company within the terms of the 
above provision, and that it thereby becomes “energy to be 
regarded as purchased by Penn Water, and the rates paya- 
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ble by Penn Water are the same rates as Baltimore Com¬ 
pany would pay” (P. W. Br., 116). Penn Water goes so far 
as to say that this is so “in the Commission’s view,” but the 
reference cited (Jt. App., pp. 1614-15) clearly shows that 
the Commission’s “view” was that such would be the case 
only under “catastrophic conditions”! 

Thus, Penn Water contends that because it physically 
controls the means of delivering Safe Harbor power to Bal¬ 
timore it may, over Baltimore Company’s strenuous objec¬ 
tions, withhold from Baltimore Company and divert to Penn 
Water’s own use in supplying Penn Water’s Pennsylvania 
customers, any or all of Baltimore Company’s 2/3 of Safe 
Harbor’s output by the simple means of labeling the power 
which it has refused to deliver to Baltimore Company as 
power that it has “failed” to deliver under Article VII. 

The mere statement of this contention should be its own 
refutation. 

As shown above, although Safe Harbor sold 2/3 of its 
output to Baltimore Company, neither Safe Harbor nor Bal¬ 
timore Company had or have any facilities for the delivery 
of that power to Baltimore Company. Article VII of the 
Safe Harbor Contract is entitled “Transmission Lines and 
Charges,” and under it Penn Water “undertakes” to provide 
and operate the transmission facilities necessary for such 
deliveries, and “to transmit or cause to be transmitted to 
Baltimore the energy sold by Safe Harbor Company to Balti¬ 
more Company * * *.” The sentence which Penn Water 
now wrenches from its context is a provision with the sole 
purpose of relieving Baltimore Company of its obligation 
to pay Safe Harbor and assuring Safe Harbor of payment for 
any of Baltimore Company’s 2/3 of Safe Harbor output 
which was not delivered to Baltimore because of Penn 
Water’s default or delay in discharging its obligation to pro- 
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vide and repair with all possible promptness the transmis¬ 
sion lines to Baltimore. The claim that Penn Water may 
rightfully entitle itself to Baltimore Company’s 2/3 shaife 
of Safe Harbor power by the simple expedient of refusing 
to deliver such power to Baltimore Company merits ho 
serious consideration by this Court. 

It is inconceivable that Penn Water could appropriate Bal¬ 
timore Company’s low cost Safe Harbor power, sell it to Pehn 
Water’s Pennsylvania customers, and require Baltimore 
Company to replace it on its system by electricity generate^ 
with steam at much higher cost to Baltimore Company (anid 
through it, to its customers). But, nevertheless, Penn Water 
alleges (P. W. Br., p. 116) that the Commission by not per¬ 
mitting Penn Water to do so has allocated an overcharge tb 
its Pennsylvania customers “of approximately $500,000.” 
Penn Water’s customers make no such claim, and no such 
claim can be validly sustained. 

This clause, stating the obligation of Penn Water to pro¬ 
vide transmission and a penalty for “failure,” could not law¬ 
fully reduce Baltimore Company’s entitlement to specific 
performance of the contract (as Penn Water’s contention 
would in effect do). The Restatement of Contracts §378 
states the law clearly: 

“The fact that a contract contains a provision foi* 
the payment of a penalty or liquidated damages for 
breach of a promise is not a bar to the specific enforces 
ment of the promise.” ! 

The Commission in its allocation has merely given to Bal-j 
timore Company what the law clearly requires. 

D. Penn Water Does Not Pay Baltimore Company for the 
“Privilege” of Supplying Power to Baltimore. 

Penn Water’s Brief (p. 112) makes the obviously fantas¬ 
tic complaint that the Commission has actually required it 
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to pay Baltimore Company substantial sums of money “pre¬ 
sumably for the privilege of supplying such service,” i.e., 
electric service to Baltimore Company. It was found, how¬ 
ever, that during the test year 1946 Baltimore Company 
generated by steam and delivered 159,637,000 kwh to Penn 
Water, which Penn Water sold to its Pennsylvania custo¬ 
mers. During the same year, Penn Water received 162,677,- 
000 kwh of Baltimore Company’s share of Safe Harbor en¬ 
ergy and also sold that to its Pennsylvania customers (Exh. 
No. 432, Jt. App., p. 4400. See also Exh. No. 436, Jt. App., p. 
4404). Baltimore Company did not bill Penn Water for any 
of this energy and Penn Water received the entire proceeds 
for it from its Pennsylvania customers. Penn Water’s un¬ 
tenable contention that it need not account to Baltimore 
Company for Baltimore Company’s % share of Safe Har¬ 
bor’s energy or for Baltimore’s full costs of the above de¬ 
scribed steam-generated energy explains the “incongruous 
conclusion” at which Penn Water thus arrives. 

The Baltimore Company-Safe Harbor-Penn Water sys¬ 
tem has been operated since 1931 as an integrated unit so 
as to secure the “maximum utilization” of the hydro re¬ 
sources and “the economical utilization of the power po¬ 
tentialities of the power pool to meet most adequately the 
integrated requirements of the pool for the final benefit of 
the ultimate consumer” (see testimony of Mr. Walls, Presi¬ 
dent of Penn Water, at Jt. App., p. 25, and of Mr. Spauld¬ 
ing, its Executive Vice President, at Jt. App., p. 69). It is 
quite possible for such operation of the system to result in 
Penn Water’s sale to its Pennsylvania customers of huge 
amounts of “back up” steam generated power from Balti¬ 
more Company and large quantities of Baltimore Com¬ 
pany’s share of Safe Harbor power. Baltimore Company 
obviously is entitled to fair compensation for the power so 
supplied to Penn Water, and this compensation may on 
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I 

occasion well exceed the value of the reduced amount of 
power Penn Water has supplied to Baltimore Company. 
Under such circumstances, a year-end payment to Balti¬ 
more Company would assuredly be appropriate. Nor woifild 
any such payment by Penn Water to Baltimore Company 
reduce by one dollar Penn Water’s receipt of the full 5 V^% 
return allowed to it by the order of the Commission in this 
case. j 

E. Penn Water Does Not Purchase “Backfeed” From 
Baltimore Company Under Article VI of 

the 1927 Agreement. j 

Article VI of the 1927 Agreement between Penn Wat|er 
and Baltimore Company (Item H, Jt. App., p. 4577) gave 
Penn Water an option to purchase backfeed from Balti¬ 
more Company, for the daily net amount of which backfeed 

I 

Baltimore Company was to charge cost plus 10%. 

The complete answer to Penn Water’s contention abolit 
Article VI appears in the testimony of Mr. Thomas (Jt. 
App., pp. 2396-99) where he pointed out that Article VI of 
the 1927 agreement became a “dead letter” after the 19^1 
supplemental agreement was made because the Article yi 
provision was inconsistent with the plan of operating the 
system under the 1931 agreement. 

It was correct, therefore, for the Commission to use tl|e 
Baltimore steam costs as reported for the year 1946. This 
would be true whether the energy supplied was backfeed 
from Baltimore or diversion from Baltimore’s supply froijn 
Safe Harbor, for in either case the energy has to be replacqd 
on the system with steam-generated energy at the expense 
of Baltimore Company. j 
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In regard to this, Mr. Holland, testifying for the Mary¬ 
land Commission, said (T. 20421) : 

“Whenever a kilowatt hour of energy is delivered to 
a Pennsylvania customer by Holtwood Company (Penn 
Water), the Baltimore Company has to replace that 
kilowatt hour of energy by another one generated at its 
steam plants, or purchased from other steam plants, 
with the minor exception of some of the early-morning 
hours when the river flow is high and the steam plants 
are at minimum load.” 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that this Court should sustain the findings and Order of the 
Federal Power Commission with reference to Baltimore 
Company’s ownership of 2/3 of Safe Harbor’s entire output 
and the allocation among Penn Water’s customers of the 
rate reduction. 


Respectfully submitted, 

Alfred P. Ramsey, 

G. Kenneth Reielich, 

Counsel for Intervenor, 
Consolidated Gas Electric 
Light and Power Company 
of Baltimore. 
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IN THE 


llniteii States fflourt nf Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,236 

Pennsylvania Water & Power Company and 
Susquehanna Transmission Company of Maryland, 

Petitioners, 

v. 

Federal Power Commission, 

Respondent. 


No. 10,239 | 

Pennsylvania Public Utility Commission, ! 

Petitioner, 

v. | 

Federal Power Commission, 

Respondent. 

No. 10,531 | 

Pennsylvania Water & Power Company and j 

Susquehanna Transmission Company of Maryland, 

Petitioners, 

v. 

Federal Power Commission, 

Respondent. 


To the Honorable the Judges of the United States 
Court of Appeals for the District of Columbia: 

In the Court’s Order of December 19, 1950, fixin 
times for the Petitioners to file motions and supportin 
briefs and for Respondent and Intervenors to answer and 
for other purposes, no provision was made for the ser¬ 
vice by Petitioners of reply briefs in connection with sudh 


to be 
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motion. Consequently, counsel will on oral argument 
make such reply as seems appropriate to the arguments 
contained in the brief of the Staff of the Federal Power 
Commission, Respondent, and the joint brief of the Public 
Service Commission of Maryland and the Consolidated 
Gas Electric Light and Power Company of Baltimore, 
Intervenors. 

However, in such briefs, counsel for Respondent and 
Intervenors interpret the Opinion of the United States 
Court of Appeals for the Fourth Circuit in the Case 6102, 
Pennsylvania Water & Power Company v. Consolidated 
Gas Electric Light and Power Company of Baltimore, et 
al., as holding invalid only Articles IV and V of the con¬ 
tract between those Companies, dated June 1, 1931. On 
a Motion to Interpret Mandate, decided, with Opinion, 
on January 10, 1951, the Court of Appeals directed the 
District Court to issue a declaratory judgment, among 
other things, “declaring that the agreements of Decem¬ 
ber 31, 1927, June 1, 1931 and September 29, 1939 are 
void and of no effect In view of the fact that this Opin¬ 
ion disposes of the question of interpretation of said con¬ 
tract as urged by counsel for Respondent and Intervenors 
and that the Opinion will not be available in the official 
reports at the time of the argument in these proceedings, 
a copy of such Opinion as transmitted to counsel by the 
Clerk of the Court is printed and filed herewith. 

Respectfully submitted, 

Randall J. LeBoeuf, Jr., 

Craigh Leonard, 

Wilkie Bushby, 

Raymond Sparks, 

Counsel for Petitioners. 


January 15, 1950. 
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UNITED STATES COURT OF APPEALS 
For the Fourth Circuit 

No. 6102 

Pennsylvania Water & Power Company, 
a Pennsylvania Corporation, 

and ' 

Pennsylvania Public Utility Commission, 

Appellants, I 

versus 

Consolidated Gas, Electric Light and Power Company 
of Baltimore, a Maryland Corporation, j 

and 

Public Service Commission of Maryland, Intervener, 

Appellees . | 

i 

_ _ 

appeals from the united states district court for th)s 

DISTRICT OF MARYLAND, AT BALTIMORE. 

________ __ 

ON MOTION OF APPELLANTS TO 
INTERPRET MANDATE. 

(Argued January 6, 1951. Decided January 10, 1951.) 

Before Parker, Soper and Dobie, Circuit Judges. 

Wilkie Busliby and diaries E. Thomas (James Piper, 
R. Dorsey Watkins, William J. Grove and Lloyd S. Ben¬ 
jamin on brief), for Appellants, and Alfred P. Ramsey, 
Harry N. Baetjer and Charles D. Harris (G. Kenneth 
Reiblich, Norwood B. Orrick and John Henry Lewin oin 
brief), for Appellees. ! 
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Soper, Circuit Judge: 

By a decision rendered upon the appeal in this case 
on September 30, 1950, we reversed the judgment of the 
District Court and held that an agreement for the sale 
and delivery of electric energy by Pennsylvania Water and 
Power Company, a Pennsylvania corporation, to Consoli¬ 
dated Gas, Electric Light & Power Company of Baltimore, 
a Maryland corporation, is invalid in that it violates the 
federal anti-trust laws and is contrary to the public policy 
and laws of Pennsylvania: and the case was remanded to 
the District Court to enter a declaratory judgment in 
accordance with our opinion. Thereafter a controversy 
arose in the District Court as to whether the invalidation 
of the agreement revived an earlier agreement between the 
parties for the interstate sale and delivery of electric energy 
and entitled Consolidated to continued deliveries by Penn 
Water, in accordance with the terms set forth therein; 
and by motion of Penn Water we were asked to interpret 
the mandate of this court and settle the controversy. The 
matter was accordingly set for hearing, briefs were filed 
and counsel for the parties were heard at length. 

The invalid agreement, which has been called the “ basic 
agreement” throughout this litigation was executed on 
June 1, 1931. In effect it superseded an earlier agreement 
of December 31, 1927 for the sale of electric energy from 
January 1, 1927 to December 31, 1970, which Consolidated 
now desires to reinstate. There were in fact four agree¬ 
ments in this series between the parties as follows: Agree¬ 
ment of December 31, 1927; Supplemental Agreement of 
December 27, 1928; Supplemental Agreement of June 1, 
1931; and Supplemental Agreement of September 29,1939. 
Little need be said of the agreement of December 27, 1928 
and the agreement of September 29, 1939, since they have 
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no bearing on the point in issue. The agreement of 
ber 27, 192S transferred title to nine cables in B< 

City from Penn Water to Consolidated in 
of the payment of $105,000. This transaction was 
settled and closed and there is no attack upon its 
The agreement of September 29, 1939, which was 
at the request of the Public Service Commission of 
land, reduced by $000,000 the annual payments of 
dated to Penn Water under the 1931 agreement, as 
the amounts to be paid by Consolidated with 
plant additions by Penn Water after December 31, 

There is no controversy about these provisions and 
agreement throws no light upon the matter in dispute r 
Attention may therefore be confined to the 1927 and 
1931 agreements. The 1931 agreement is spoken o^ as 
supplemental to that of 1927, but in fact the later agree¬ 
ment took the place of the earlier one so completely fhat 
it has governed the relations between the parties for the 
past twenty years and has been uniformly considered and 
called herein the ‘‘basic agreement” between the partjies. 

i 

It is of great significance that prior to the decision of ^his 

i 

court on appeal and the refusal of certiorari by !the 
Supreme Court it never occurred to any one to suggest 
that if the 1931 agreement were stricken down, the 1927 
agreement would spring into life. Indeed the opposite 
assumption has been made. Heretofore Consolidated at 
no time made the contention that even if the 1931 contract 
were invalidated the 1927 agreement would remain in 
effect; and no such contention was made in the District 
Court, as appears from the concluding paragraph of its 
opinion where it was suggested that the invalidation of 
the basic agreement would enable Penn Water to with¬ 
draw completely from the interstate transportation and 
sale of electric energy. 


De^em- 
tirnore 
consideration 
fix ally 
legality, 
made 
Mary- 
Consoli- 
well as 
respect to 

ip38. 

I VAi v 
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It is obvious that this common assumption of the par¬ 
ties rather than the afterthought of Consolidated presents 
the true situation prevailing between the parties and the 
only reasonable answer to the question before the court. 
A comparison of the provisions of the two agreements 
clearly shows the correctness of this conclusion, because 
the 1931 agreement made such fundamental changes that 
thereafter it completely dominated the interparty trans¬ 
actions. In 1927 Penn Water agreed to sell approximately 
400,000,000 kwh of 25 cycle electricity annually to Consoli¬ 
dated until 1970, and Consolidated agreed to pay for it on 
a unit rate basis. It was an ordinary utility contract for 
the supply of capacity and energy on a unit rate basis and 
placed no restrictions on Penn Water’s operations. 

The 1931 agreement, on the other hand, provided that 
Consolidated should be entitled to all the electric capacity 
and energy available to Penn Water and not otherwise 
disposed of in the performance of existing contracts, and 
in consideration thereof, Consolidated agreed to pay Penn 
Water an amount equal to its operating expenses, a speci¬ 
fied rate of return on existing facilities, and on the cost 
of new facilities less depreciation, and Consolidated was 
allowed a credit for the amount of the sales of energv 
by Penn Water to other persons. Closely associated with 
these provisions were the illegal restrictions on the future 
activities of Penn Water which resulted in the invalidation 
of the whole contract. Therein Penn Water was required 
to obtain the approval of Consolidated before entering 
into any agreement for the sale or purchase of electric 
power and energy and to obtain the approval of Consoli¬ 
dated before making any investment or disposing of its 
property having a value in excess of $50,000. These re¬ 
strictive conditions were included in order to safeguard 
Consolidated in the performance of its promises and it is 
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conceded that without them the contract would have b^en 
impracticable and would not have been made. When the 
sweeping nature of these changes is considered with the 
fact that they have controlled the business transactions 
between the parties for twenty years, it is easy to under¬ 
stand why the contract of 1931 has been treated as the 
basic agreement and the 1927 agreement has been given 
little thought.* 

It is true that the 1931 contract grew out of the prjor 
contractual relationship between the parties and in tljat 
sense was supplemental to the 1927 agreement. Indeed 
the latter document contains the seed from which the sub¬ 
sequent illegal transaction has grown. It recited the prior 
sales of electric energy to Consolidated and the express 
purpose to broaden the scope of the cooperative use of tjhe 
resources and facilities of the parties so as to benefit tjhe 
public and avoid unnecessary duplication of investment, 
and it declared that no major investments affecting facili¬ 
ties should be undertaken by either party without inform¬ 
ing the other and granting it under equal conditions tjie 
position of preferred customer or seller, as the ca^e 

may be. 

* 

The 1931 agreement referred to those recitals aijd 
declared it to be the intent of the parties to accomplish 
a more complete coordination by the sale to Consolidated 
of all Penn Water's power and energy available for sale 
and by paying therefor on the basis of an annual charge 
sufficient to yield an equivalent revenue to that thereto¬ 
fore received by Power plus a reasonable income on its addi¬ 
tional investments thereafter made. Obviously it v-as the ip- 

*Thc 1931 agreement states that it supplements the agreement of 1927 
and reaffirms the consistent provisions thereof; but a comparison of the docu¬ 
ments shows that all of the substantial parts of the earlier agreement ha\je 
been supplanted in the later leaving only incidental provisions that do not affedrt 
the conclusions herein reached. 
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tent of the parties to abandon the old relationship and to 
accept a new one and in furtherance of this purpose, to 
consolidate and merge the two agreements in one, the later 
agreement supplanting the earlier in all substantial re¬ 
spects and becoming the guide for their future actions. 
Unfortunately, in carrying out this purpose, Penn Water 
gave up its independent status as a producer and seller 
of electric energy and subjected itself so completely to 
the dominance of Consolidated as to violate the controlling 
statutes and hence the 1931 agreement must be stricken 
down. With it must also go the 1927 contract even though 
it be assumed to be lawful in its inception, for it is obvious 
that the parties never intended in any event to go back 
to their early relation. Indeed it would be unjust after 
the long lapse of time to require them to do so. Consoli¬ 
dated, having broken the law, is in no position to ask the 
relief of this court. See Virginia Dare Transp. Co. v. 
Norfolk Southern Bus Corp., 4 Cir., 176 F. 2d 354; Rey¬ 
nolds Metals Co. v. Metals Disintegrating Co., 3 Cir., 176 
F. 2d 90; Duane v. Merchants Legal Stamp Co., 231 Mass. 
113, cert, denied 249 U. S. 613. 

The case here is not one where there has been merelv 

an invalid amendment of a prior valid contract. If it 

were, there would be force in the suggestion that the 

declaration of invaliditv of the amendment leaves the 

•/ 

original contract in force. Here the prior contract has 
been merged in and its nature changed by the subsequent 
unlawful agreement, and as so changed, it has resulted 
in an unlawful relationship which has continued for twen¬ 
ty years. When the illegality of such relationship is 
declared, it is idle to contend that the court can withdraw 
the original contract from the illegal relationship and give 
it validity, certainly after it has been buried therein for so 
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long a period. It must perish along with the relationship 
of which it has been made an inseparable part. 

We repeat, as we said in our opinion, that it is npt 
our function to decide how far the activities of Penn 
Water and Consolidated are subject to the regulations <pf 
the Federal Power Commission or the Pennsylvania Public 
Utility Commission. “It may well be, although the 
present arrangement between the Maryland and Pennsyl¬ 
vania utilities is invalid for the reasons set forth, that a)n 
interconnection of facilities and an interchange of electri¬ 
cal energy between them may be continued by some method 
that would meet with the approval of the appropriate 
regulatory authority and will not offend either the anti¬ 
trust laws or the utility laws of Pennsylvania.” 

Throughout the trial of this case and in the argument 
of the pending motion, Penn Water has reiterated its 
desire to continue to supply electric energy to Consoli¬ 
dated; and in view of the close relationship between thp 
parties, the existence of interconnecting equipment and 
the control over its rates by the regulatory bodies, therp 
is no reason to fear that the interests of consumers of 
electricity in Maryland will suffer through the invalida¬ 
tion of the existing contract between the two utilities. 

The District Court should issue a declaratory judgment 
(1) setting aside its judgment and order of March 1$, 
1950; (2) declaring that the agreements of December 31|, 
1927, June 1, 1931 and September 29, 1939 are void and o^ 
no effect; and (3) dissolving the restraining order of 
February 9, 1949. ! 


i 
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Certificate of Service 

I hereby certify tbai Lhave* this day served the fore¬ 
going copy of thejtlpmion' oithe United States Court of i 
Appeals for the Fourth Circuit upon all parties of record 
in this proceeding by personally serving a copy thereof on: 

Bradford Ross, Esq., 

General Counsel, , 

Federal Power Commission, 

1800 Pennsylvania Ave., N. W., 

Washington 6, D. C. 

and by mailing copies thereof, properly addressed and 
with sufficient postage thereon, to each of the following 
persons, to wit: 

Lloyd S. Benjamin, Esq., 

Counsel, Pennsylvania Public Utility 
Commission, 

Harrisburg, Pennsylvania. 

Alfred P. Ramsey, Esq., ' 

Counsel, Consolidated Gas Electric 
Light and Power Company of Baltimore, 

Lexington Building, i 

Baltimore 3, Maryland. 

Charles D. Harris, Esq., 

General Counsel, 

Public Service Commission of Maryland, 

Munsey Building, 

Baltimore 2, Maryland. 

Bated at Washington, B. C. this 15th day of January, 

1951. 

i 

i 

Raymond Sparks, 

i, 

Counsel for Petitioners, Pennsylvania Water , [ 
& Power Company and Susquehanna Trans¬ 
mission Company of Maryland. 
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The Court will recall that the Commission in its initial, 
opinion (Pet. App. 173) attempted to support its treat 
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ment of net revenues, received by Penn AVater from inter¬ 
change transactions with the Pennsylvania customers, as 
based on its interpretation of the invalid Baltimore con¬ 
tract that those revenues should be treated as if received 
from the Baltimore Company. In the brief on the motion 
and on oral argument, the Commission’s counsel attempted 
to justify the Commission’s treatment of net revenues 
arising from Penn AA r ater’s interchange transactions as 
though based on services actually rendered. The purpose 
of this memorandum is to demonstrate that the Commis¬ 
sion’s treatment could not be justified on either basis. The 
Court will also recall that the Commission’s treatment of 
the net interchange revenues was a major factor in caus¬ 
ing what Petitioners believe to be a discriminatory al¬ 
location of the lion’s share of the rate reduction to the 
Baltimore Company as against the Pennsylvania utilities. 

Petitioners, both on the motion to set aside the Com¬ 
mission’s orders and on the review on the merits, complain 
of the treatment accorded by the Commission to the net 
interchange revenues which Penn AVater received during 

the test vear 1946 from its customers in Pennsvlvania. 

* 

These net revenues in an amount of $1,127,699 were 
received bv Penn AVater from the Pennsvlvania customers 
and represented the aggregate net amount due Penn Water 
from the Pennsvlvania customers as a result of inter- 
change transactions between them. In making its alloca¬ 
tion of cost of service, however, the Commission treated 
these net revenues as though they had been received from 
Baltimore Company, with the result that the revenues 
which Penn Water was alleged to have received from 
Baltimore Company in the test year 1946 were stated in 
an amount more than 100% in excess of the $1,104,951 
which Baltimore Company actually paid to Penn AA r ater 
(Pet. App. 152). 
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It should he noted parenthetically that the matter 
here in issue relates only to the Commission’s adjustment 
of revenues insofar as it affects the Commission’s 
allocation of cost of service and determination of excels 
revenues as between the Maryland and Pennsylvania 
utility customers. There is no dispute as to the fa^t 
that the revenues were received by Penn Water, and thi,t 
Baltimore Company received a credit therefor in reduc¬ 
tion of its annual bill from Penn Water, just as it wis 
credited with all other operating revenues which Pepn 
Water received (Jt. App. 4223). There is no doul^t, 
therefore, that Baltimore Company actually received fiajll 
credit for any net interchange revenues which Penn Wat^r 

received from its Pennsvlvania customers. 1 

%■ 


The Contract Basis for the Commission’s 
Allocations is Untenable 

In attacking the basis upon which the Commission 
made this adjustment of revenues to show the net inter¬ 
change revenues from the Pennsylvania customers als 
revenues received from Baltimore Company, Petitioners 
accepted at its face value the reason which the Coni- 
mission itself gave for this adjustment in its opinioh 
(Pet. App. 173). The Commission had said “As inter¬ 
change sales in Pennsylvania are on a when-as-and-^f 
basis, the mwh so supplied by Penn Water comes froiji 
Baltimore Company’s contract residual entitlement tp 
Penn Water’s resources and are therefore deemed tb 
have been made for Baltimore Company’s account.” Therfe 


1 These same credits were continued in the rate schedules prescribed by the 
Commission. Commission’s counsel, in their brief in opposition to the motion, 
argued that the form of the rate schedules was necessary to preserve the Balti¬ 
more contractual arrangement. We have answered that elsewhere. This memo¬ 
randum is not directed to the form of the rate schedule but to the allocation and 
its effect on the ultimate rates to the utility customers. 
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was no other explanation for the adjustment, and no 
reason why the Commission should advance any other, 
for this was entirely consistent with the testimony of their 
witnesses (Jt. App. 422, 1510-18, 2249-51) and the position 
formerly taken by the Commission staff counsel. 

Petitioners understood from the quoted section of the 
Commission’s opinion that the Commission construed the 
Baltimore contract to provide that Baltimore Company 
was entitled to all the residue of Penn Water’s energy 
after its firm commitments to other customers had been 
met. Inasmuch as the Baltimore contract nowhere dis¬ 
tinguished between the sales of firm and interchange energy 
to other customers pursuant to other contracts, and inas¬ 
much as the contracts with the Pennsylvania customers 
covered both firm and interchange energy, Petitioners 
contended that the Commission’s adjustment of the inter¬ 
change revenues was an erroneous legal interpretation 
of Baltimore Company’s “contract residual entitlement.” 

In Commission counsel’s brief on the merits particular 
care was taken to avoid any reference to the Baltimore 
contract as such; and in consequence, the Commission’s 
treatment of the net interchange revenues was defended, 
not on the previously-stated ground that the energy sup¬ 
plied by Penn Water as interchange came from Baltimore 
Company’s “contract residual entitlement,” but on the 
ground that this energy was “part of the energy pur¬ 
chased by Baltimore Company which is sold by Penn 
Water ‘for Baltimore Company’s account’ ” (Comm. P»r. 
155). Irrespective of the variations in language, how¬ 
ever, the theory in the opinion and the brief was the 
same, i.e., that the energy which Penn Water sold in 
interchange and for which in 1946 it received net revenues 
from its Pennsylvania customers, came out of the residue 
to which Baltimore Company was “entitled” or which 
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it “purchased” under the illegal Baltimore contraqtual 
arrangement. In fact the basic reasoning is clearly- 
stated in the conclusion of the Commission counsel’s argu¬ 
ment (Comm. Br. 15S), where reference is made to inter¬ 
change sales “having been made from energy to wpich 
Baltimore Company is entitled (and for which it p^ys) 

# # #77 

Since Baltimore Company neither received nor paid 
for this energy in actual fact, the entitlement and payraent 
have no apparent basis other than a misinterpretation of 
the contract. 

In their brief on the motion to set aside the Commis¬ 
sion’s orders, Petitioners contended that the Commission’s 
adjustment of Penn Water’s actual revenues, in order to 
show net interchange revenues received from the Pennsyl¬ 
vania customers as though they were revenues received 
from Baltimore Company, was unjustifiable. Petitioners 
pointed out that, since the Commission’s theory in making 

I 

such an adjustment presupposed that Baltimore Company 
had a contractual entitlement to the residue of Penn 
Water’s output, the adjustment could in no event be Still 
warranted, since the assumed contractual entitlement 
had been wiped out by the decision of the Fourth Circuit. 
Petitioners argued that, irrespective of the proper lpgal 
construction of the Baltimore contract, Baltimore Cpm- 
pany in fact had had no lawful entitlement to Penn Water’s 
residual output, 2 that the adjustment of revenues prem¬ 
ised thereon was wholly without support and that the 
Commission’s cost allocation based thereon must fall \^ith 
the Baltimore contract itself (Pet. Br. on Mot., p. 27). 

In reply, Commission counsel asserted, both in the 
brief and in argument upon the motion, that in treating 
the energy supplied by Penn Water in interchange as 


2 The contract being void ab initio . 
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belonging to Baltimore Company, the Commission did not 
rely upon any contractual entitlements, but on the other 
hand, was looking to the actual physical facts of opera¬ 
tion. There is, however, no finding by the Commission in 
its opinions or orders that it relied on these physical 
facts to support its adjustment of revenues in its cost 
allocation. Moreover, there is no basis whatsoever in 
the actual physical facts of operation to support any such 
adjustment. Thus, either the Commission’s findings in 
this respect are in error or counsel for the Commission 
are attempting to circumvent the invalidation of the Balti¬ 
more contract by arguing that the Commission relied upon 
such facts rather than the Baltimore contract. 

The Actual Physical Facts of Operations Afford No 
Basis for the Commission’s Adjustment of Revenues 

in its Cost Allocation 

It is the Commission’s position that Baltimore Com¬ 
pany “receives delivery of all of the residue of Penn 
Water’s capacity and energy remaining after Penn 
Water’s firm power obligations to the three Pennsylvania 
utilities and the Railroad have been met (or it receives 
credits for sale of that residue made for its account).” 
(Comm. Br. on Mot., pp. 25-26). Likewise, the Commission 
contends in Finding 15 (Pet. App. 182): 

“Penn Water alone sells firm power and 
energy to Metropolitan Company under a 1945 
agreement, to supply a part of the latter’s require¬ 
ments in York, Pennsylvania; to Philadelphia Com¬ 
pany under a 1933 agreement, to supply its 
requirements in Coatesville, Pennsylvania; and to 
PP&L, under a 1933 agreement, to supply its 
requirements in Lancaster, Pennsylvania. In addi¬ 
tion, Penn Water alone sells energy to each of these 
companies in interchange.” 
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Consistent with this finding, 3 the Commission’s opinion 
shows that 746,286 mwh were sold in 1946 to the Penn¬ 
sylvania customers as firm energy exclusive of inter¬ 
change. In the Commission’s view, Penn Wafer’s 
resources consisted only of its own hydro and s^eam 
generation and one-third of the Safe Harbor output, 
making a total of 992,320 mwh for 1946. After giving 
recognition to the fact that 376,684 mwh of 25 (jycle 
energy was actually delivered to Baltimore Company,] and 
in fact could not in any substantial way be made available 
for use in Pennsylvania, the Commission determined that 
615,636 mwh were available in Pennsylvania agains^ the 
firm commitments of 746,286 mwh (Pet. App. 172-73). 
This difference was made up, in actuality, by use of |Safe 
Harbor energy and supplemental steam supplies. !ft is 
therefore apparent that on the Commission’s theory, Ij’enn 
Water in the test year 1946 had no residual energy, dfter 
its firm coimnitments to the Pennsylvania customers had 
been met, to which Baltimore Company would have })een 
entitled under the contract or under any other theoretical 
arrangements for service. Since there was in fact no 
residue which might have been supplied to Baltiniore, 
there was no justification for treating the interchange 
revenues as being received from Baltimore Company. 

The Commission’s theory in connection with the ihter- 

I 

change sales to the Pennsylvania customers, as state<jl in 
the brief of its counsel on the motion (Comm. Br. on IVjot., 
p. 27), is that “the Commission made the residual payment 
commensurate with the residual service by providing for 
crediting the revenues from those sales to Baltimore Com¬ 
pany, thus giving it the benefit of all of the energy produced 

Petitioners object to this finding and disagree with the energy accounting 
adopted by the Commission. Such objections and disagreements, however, though 
argued in connection with the merits of this case, are not involved in argument 
on the motion to set aside the Commission's orders. 
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by the residue of the Penn Water plant’s capabilities 
after supplying the excepted firm power loads.” Since 
as a physical fact there was no “energy produced by the 
residue of the Penn Water plant’s capabilities after sup¬ 
plying the excepted firm power loads,” any “residual 
payment commensurate with the residual service” would 
have been zero. Therefore, no interchange revenues at all 
should be credited to Baltimore Company. It is thus 
apparent that the physical facts do not support the Com¬ 
mission’s adjustment of revenues, and that the professed 
reliance, in its counsel’s brief, upon actual services rather 
than the contract entitlements is wholly without support. 

As was pointed out to the Court in oral argument, 
Penn Water’s actual service to Baltimore Company was 
entirely a 25 cycle, 3 phase supply, while the service in 
Pennsylvania, with a minor exception, was of a com¬ 
pletely different character, i.e., 60 cycle for the utility 
customers and 25 cycle single phase for the Railroad. 
Since this difference in character makes diversion from 
supply to Baltimore Company for supply in Pennsylvania, 
or vice versa, a physical impossibility except as very minor 
amounts can be put through two small frequency changers 
at Holtwood, there is no possible basis in the physical facts 
of operations which actually took place on which the 
Commission could ever find that the large amount of 
energy supplied as interchange in Pennsylvania was 
energv that would otherwise have been available to Balti- 
more Company from Penn Water. 

The Commission’s Unsupportable Allocations Resulted 
in Gross Discrimination Against the Pennsylvania 

Customers 

Tt is impossible to contradict the above demonstrated 
Tacts (1) that in the Commission’s view Penn Water’s 
resources available for use in Pennsylvania were in 1946 
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less than Penn Water’s firm obligations and no residual 

services to Baltimore could therefore be available ^ and 

(2) that the energy supplied from Penn Water’s resources 

in Pennsylvania is not energy that might otherwise be 

supplied to Baltimore Company by Penn Water, because 

of different physical characteristics of the two supplies. 

Nevertheless, without support of the “contract residual” 

concept and without any basis in actual operations), the 

Commission purported to find that Penn Water’s service 

1o Baltimore Company included not only the 376,684 mwh 

of 25 cycle energy actually delivered at Highland town 

Substation, but also included 125,801 mwh of 60 cycle 

energy delivered by Penn Water as interchange in Fenn- 

svlvania. 4 

* 

The Commission, in its cost of service, allocated to 
Baltimore Company a charge at the low rate of 1.24 
mills for this 125,801 mwh of 60 cycle energy, although 
Baltimore Company was not entitled to receive the energy 
and physically did not and could not have received it 
from Penn Water. The Commission then gave Baltimore 
Company a credit (computed at 5.9 mills per kwh)* for 
this 125,801 mwh of 60 cycle energy. Baltimore Com¬ 
pany is thus given an unwarranted profit of 4.66 mills 
per kwh on this 125,801 mwh of 60 cycle energy, pr a 
total of about $5S6,232. 

The Commission attempts to defend this large credit 
to Baltimore Company, at the average rate of 5.9 mills 
per kwh, on the basis that the sale of this 125,801 mwh 
of 60 cycle energy as interchange diverted an eqijiva- 
lent amount of Penn Water service from Baltimore 

4 These figures and others hereafter discussed are all contained in Table V-B 
of the Commission’s Exhibit No. 421 and appear in its opinion (Jt. App. 4378; 
Pet. App. 172-173). 

5 This rate of 5.9 mills per kwh results from dividing all of Penn Water’s 

net interchange revenues amounting to $1,127,699 by all of the net interchange 
sales of 191,664,000 kwh. | 
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Company and required additional steam generation. As 
we have shown that no such Penn Water service could 
be or was, in fact, diverted from Baltimore Company, 
the Commission’s argument based thereon is untenable. 

Moreover, the Commission in its cost allocation pro¬ 


vided for Baltimore Company’s being paid by Penn Water 
for the equivalent amount of this 125,801 mwh of energy, 
on the basis of its steam costs, at 1.7 mills per kwh. The 
Commission provided this credit because it treated such 
energy as being supplied either from Safe Harbor genera¬ 
tion (which the Commission claimed had been diverted 
from Baltimore Company because it was energy to which 
Baltimore was contractually entitled) or supplied by Balti¬ 
more Company itself as backfeed. 

The Commission considered that Baltimore Company 
provided a total of 256,451 mwh of 60 cycle energy for use 
in Pennsylvania, and on the basis of 4.7 mills per kwh 
gave a total credit to Baltimore Company of $1,205,320 
therefor. 

This 256,451 mwh included the 125,801 mwh used for 
interchange sales as well as 130,650 mwh used for firm 
energy sales in Pennsylvania (this 130,650 mwh being the 
difference, based on the Commission’s figures, between 
Penn Water’s resources available for use in Pennsyl¬ 
vania of 615,636 mwh and Penn Water’s total firm energy 
sales to its Pennslyvania customers of 746,2S6 mwh). 

It was a substantial and erroneous duplication for the 
Commission to credit Baltimore Company with $586,232 
for 125,801 mwh of 60 cycle energy at the rate of 4.66 
mills per kwh (5.9 paid by the Pennsylvania customers 
for interchange less 1.24 charged to Baltimore Com¬ 
pany) and to credit Baltimore Company with $591,265 
paid by Penn Water for an equal amount of energy at 
4.7 mills per kwh alleged to be used in connection with 
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linn power sales. Thus, the Commission in effect pro¬ 
vided duplicate credits to Baltimore for 125,801 ijnwh 
of energy by charging it to Penn Water once at 4.7 mills 
per kwh and by treating the interchange revenues fjrom 
the Pennsylvania customers which included a charge for 
an equal amount of energy at 5.9 mills as revenues fjrom 
Baltimore Company with only an offsetting charge^ to 
Baltimore Company of 1.24 mills therefor. 

In an attempted defense of its position, the Commission 
contends that the entire 256,451 mwh, on which the 
$1,205,320 credit to Baltimore Company was based, jwas 
energy that was used for firm supply in Pennsylvania, 
even though the deficiency which their figures showl in 
Penn Water’s resources for such services (including the 
alleged entitlement to one-third of Safe Harbor output) 
is only 130,650 mwh, and even though the Commission 
concedes that Penn Water’s firm energy supply to its 
Pennsylvania customers is its first obligation. Whether 
under the invalid Baltimore contract or on the physical 
facts of operation, clearly Penn Water’s firm energy 
supply obligations to Pennsylvania customers came befpre 
its interchange energy supply obligation to such customers 
or any residual entitlement of Baltimore Company whjich 
Penn Water had under the invalid Baltimore contract. 

The Commission, however, created a fictitious residue 
of Penn Water’s available energy, after firm supply to its 
Pennsylvania customers, by a wholly artificial and capri¬ 
cious method. It took the entire amount of 256,451 mwh, 
which it had found Baltimore Company supplied Pepn 
Water, and instead of allocating 330,650 to Penn Water’s 
actual deficiency in its firm power supply to the Penn¬ 
sylvania customers and allocating the balance of 125,803. 
mwh lo Penn Water’s deficiency in interchange supply, 
the Commission allocated all of the 256,451 mwh lo 
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Penn Water’s firm supply to the Pennsylvania custom¬ 
ers. This resulted in the Commission saying that the 
entire 256,451 mwh should be subtracted from the total of 
Penn Water’s firm supply of 746,286 mwh to the Penn¬ 
sylvania customers leaving a balance of 489,835 mwh. 
Then the Commission went on to find that although Penn 
Water had available a total of 615,636 mwh for supply 
in Pennsylvania, it used only 489,835 mwh for firm supply. 
The balance of 125,801 mwh (being the difference be¬ 
tween the 489,835 figure and 615,636) which the Commis¬ 
sion had thus artificially obtained, it then found to be 
a “residue” and, therefore, to be energy to which Balti¬ 
more Company was entitled. 

Of course, as shown above, this is inconsistent with the 
Commission’s own finding that Penn Water had available 
a total of 615,636 mwh which the Commission conceded 
Penn Water was first obligated to furnish to the Penn¬ 
sylvania customers as firm supply. In addition, this 
energy could not physically have been transmitted to 
Highlandtown Substation and which was actually sent 
by Penn Water to its Pennsylvania customers. Finally, 
with the invalidity of the Baltimore contract, no hypo¬ 
thetical residual entitlement of anv kind could in anv 
event remain. 

This artificial creation of a “residue” of 125,801 mwh 
for Baltimore Company has taken from the Pennsylvania 
customers for allocation purposes 125,801 mwh of low’ 
cost hydro supply (chargeable at 1.24 mills per kwh) 
which they actually did receive; and, further, contrary to 
the facts, the Commission has shown such 125,801 mwh 
as sold to Baltimore Company. In the absence of any 
contractual entitlement of Baltimore Company to these 
125,801 mwh and in the absence of any physical basis for 
sucli energy accounting, it is evident that the Pennsyl- 
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vania customers have been seriously hurt by the Com¬ 
mission’s arbitrary action. To be deprived of 125,801 
mwh of low cost hydro energy (at 1.24 mills) in their 
firm supply and to be forced by the Commission’s account¬ 
ing to take higher cost steam energy (at 4.7 mills) resets 
in the Pennsylvania customers being overcharged at the 
rate of 3.46 mills per kwh, or a total of at least $435,271. 6 
This grossly discriminatory overcharge to Pennsylvania 
customers 7 results in an equal discriminatory benefit to 
Baltimore Company. 

To obtain such unsupportable results the Commission 
was forced to adopt a pro ration procedure (Pet. App. 
173). However adroitly such procedure benefits Baltimore 
Company at the expense of Penn Water’s Pennsylvania 
customers, it cannot be claimed that it has any basis in 
operational facts or any other justification. The way tjhe 
Commission evolved the formula was as follows: It tobk 
its figures for Penn Water’s alleged resources available 
for firm sales of energy in Pennsylvania of 615,636 mwh 
and compared them with its figures for the total of both 
firm and interchange sales of 937,950 mwh. On this com¬ 
parison it found that Penn Water’s resources were on^v 
65.6% of the total of both firm and interchange sal^s. 
Then the Commission said, as a consequence of this coiji- 
parison, that only 65.6% (489,835 mwh) of Penn Water’s 
sales to its Pennsvlvania customers could have been made 


0 This figure leaves out the profit of 1.2 mills per kwh on this 125,801 mvyh 
which is the difference between the 4.7 mills allowed by the Commission for 
the energy to Baltimore Company as though it were chargeable at its purported 
steam generation costs and the 5.9 mills actually paid therefor by the Pennsyl¬ 
vania customers. The Commission gave all this profit of $150,961 to Baltimore 
Company and none to the Pennsylvania customers or Penn Water. The only 
conceivable justification for the Commission’s giving all of this profit to Balti¬ 
more Company was based on a contractual residual theory which in any every, 
irrespective of other arguments, fell with the invalidity of the Baltimore 
contract. 

7 To the extent that cost of service in connection with the unregulated Rail¬ 
road business is overstated. Penn Water is itself hurt by the Commission’s errof. 
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from Penn Water’s resources and that 65.6% of its inter¬ 
change sales must also have been supplied by Penn Water. 
Accordingly, it created the above discussed fictitious 
alleged deficiency in Penn Water’s firm supply to the 
Pennsylvania customers and corresponding fictitious resi¬ 
due for Baltimore Company of 125,801 mwh. 

As shown above, however, there is no contractual or 
other basis for this proration since Penn Water’s firm 
energy supply obligations to its Pennsylvania customers 
come ahead of its interchange energy supply obligations 
to such customers and ahead of any residual entitlement 
which Baltimore Company might have had even under the 
invalid Baltimore contract. 

To illustrate what the Commission did, assume for 
instance that there had been no interchange energy sup¬ 
plied to the Pennsylvania customers at all. In such event 
with a deficiency in Penn Water’s resources to fill its 
firm supply obligations to the Pennsylvania customers, 
obviously there could have been no residue or excess for 
Baltimore Company. That there was in fact interchange 
energy supplied cannot alter this basic deficiency. Tt 
simply means that there was an added deficiency in Penn 
Water’s resources for the additional interchange energy. 
For the Commission to twist this added deficiency into the 
creation of a residue or excess by Penn Water of its firm 
supply was in effect to find that from an added deficiency 
in Penn Water’s interchange supply to the Pennsylvania 
customers besides its deficiency in the firm supply, there 
was created a “residue” or excess of Penn Water’s firm 
supply available for Baltimore Company. 

The substantial dollar amounts of the errors arising 
from the Commission’s clearly erroneous treatment of 
interchange even on the basis of its own figures have been 
indicated above. It is not the purpose of this memorandum 
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to set forth all of the errors of the Commission’s cost 
allocations 8 or to suggest the treatment of all the related 
elements in the cost allocation were the Commissioik to 
proceed along proper lines. Only considering those 
discussed above, including the crediting to Baltimore of 
the total net interchange revenues of $1,127,699 and the 
related arbitrary treatment of interchange in the energy 
allocation, the Commission’s unsupportable cost alloca¬ 
tion resulted in a very substantial discrimination of at 
least $500,000 per year—$500,000 per year given to Balti¬ 
more Company and $500,000 per year taken from Penn¬ 
sylvania utility companies. 

In summary, it is evident that, if the Commission 
attempts to abandon its reliance upon alleged contractual 
entitlements as justification for the adjustment of inter¬ 
change revenues and attempts to bottom such adjustment 
upon physical facts, it faces an equally hopeless and 
defenseless situation. On the physical facts on the Cj)m- 

s For instance, on the Commission’s figures that Penn Water supplied 
746,286 mwh firm sales and 191,664 mwh of interchange sales to the Pennsyl¬ 
vania customers and that Penn Water had therefor 615,636 mwh of its |own 
resources and was supplied 256,451 mwh by Baltimore Company, there appears 
to be a deficiency of 65.863 mwh not accounted for. Credit, however,' was 
actually given by the Commission to Baltimore Company for this in, the 
$1,127,699 of interchange revenues from the Pennsylvania customers credited 
to Baltimore Company. Assuming arguendo that the Commission’s enfergy 
and cost allocations were otherwise correct, if the interchange revenues which 
the Commission erroneously credited to Baltimore Company were properly 
treated, the effect would not be to shift all of the $1,127,699 in the cost Allo¬ 
cation to the Pennsylvania customers and Penn Water since certain offsetting 
adjustments would be proper. Baltimore Company would be entitled tq an 
adjustment for the 65,863 mwh energy referred to above. This 65,383 rjiwh 
which the Commission assumed had been supplied by Baltimore Company, if 
priced at 4.7 mills per kwh, would produce an offsetting adjustment of $307,300 
for Baltimore Company. It is also true that the alleged cost of service of! the 
125,801 mwh (at 1.24 mills per kwh) firm supply presumed to be diverted 
from Baltimore Company, is reflected in the Commission’s determination of 
Penn Water’s total cost of service to Baltimore Company. Therefore, spnee 
this energy was not delivered or sold to Baltimore Company, some reduction 
would be due in the cost of service allocated to it therefor. This might amount 
to approximately $156,000, assuming for the moment that the Commission’s 
allocation was proper in other respects. These offsetting adjustments of approxi¬ 
mately $465,000 contrast with $1,127,699 amount of interchange revenues 
erroneously credited to Baltimore Company. 
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mission’s own figures there was no residual entitlement 
available from Penn Water’s resources after its firm 
commitments to the Pennsylvania customers had been 
met and its 25 cycle services had been supplied to Balti¬ 
more Company. In consequence, there is nothing upon 
which a residual payment can be based, and no support 
for the treatment of interchange energy as energy sold 
to Baltimore. 

Consequently, this memorandum has shown that the 
Commission cannot justify the treatment of the revenues 
Penn Water received from interchange with the Penn¬ 
sylvania customers as revenues from Baltimore Company 
either on its interpretations of the Baltimore contract or 
on the basis of any services which were actually rendered; 
and the resulting discrimination in favor of Baltimore 
Company of over $500,000 per year is wholly without con¬ 
tractual support or physical basis. 

Respectfully submitted, 

Randall J. LeBoeuf, Jr., 

Craigh Leonard, 

Raymond Sparks, 

Counsel for Petitioners. 


February 6, 1951. 
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and Susquehanna Transmission Company of Maryland 
(Transmission Company), being (a) petitioners in Cages 
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No. 10,236 and No. 10,531, (b) movants of a motion filed 
December 29, 1950 to set aside the orders of the Federal 
Power Commission on the basis of the decision of the 
Lnited States Court of Appeals for the Fourth Circuit 
(reported in 184 F. 2d 552, cert. den. 340 U. S. 906, and 
186 F. 2d 934) declaring the contractual arrangements 
(the Baltimore contract) between Penn Water and Con¬ 
solidated Gas Electric Light and Power Company of 
Baltimore (Baltimore Company) void and of no effect, 
and (c) movants of a further motion filed May 8, 1951 
for permission to file a supplemental brief, and for further 
relief on the basis of the decision of the United States 
District Court for the District of Maryland filed May 3, 
1951, declaring the contractual arrangements (the Safe 
Harbor contract) between Penn Water, Baltimore Com¬ 
pany and Safe Harbor Water Power Corporation (Safe 
Harbor) void and of no effect, respectfully petition this 
Court for rehearing of its decision in these proceedings 
filed July 3, 1951 and of its decision on the motion 
described in (c) above filed July 6, 1951. 

The Court’s decision filed July 3, 1951 affirms the orders 

of the Federal Power Commission which were the subject 

of review proceedings herein and dismisses petitioners’ 

motion to set aside the said orders. The Court’s decision 

filed July 6, 1951, directed said decision of the United 

States District Court for the District of Marvland to be 

* 

filed herein but otherwise denied the motion described in 
(c) above. Petitioners believe that the decision of this 
Court filed July 3, 1951 is erroneous and is premised upon 
an incorrect interpretation and application of the provi¬ 
sions of the Federal Power Act, and likewise believe that 
such decision is erroneous in that this Court in adopting 
every finding and conclusion of the Federal Power Com¬ 
mission has not been guided by the proper standards of 





judicial review of administrative orders as recently enun¬ 
ciated by the Supreme Court of the United State^ in 
Universal Camera Corporation v. National Labor Rela¬ 
tions Board , 340 U. S. 474 (1951), and National La\bor 
Relations Board v. Pittsburgh Steamship Company, ;340 
U. S. 498 (1951), and petitioners believe that the decision 
of this Court in denying their motion to set aside the 
orders of the Federal Power Commission and its decision 
denying in part the motion described in (c) above ^re 
erroneous. 

Petitioners request rehearing for the above reasons and 
also because they believe the Court has overlooked certain 
additional major matters in arriving at its decision. 

Major points which petitioners believe this Court )ias 
either overlooked or failed to consider in arriving at its 
decisions are as follows: 


I. The decision of the United States District 
Court for the District of Maryland, dated May 3, 
1951, declared the Safe Harbor contract void and 
of no effect under the principles enunciated in ;he 
decision of the United States Court of Appeals ::or 
the Fourth Circuit holding the Baltimore contract 
void and of no effect, the Safe Harbor contract 
being one of the two foundation contracts underly¬ 
ing the orders of the Federal Power Commissilon 
under review. This Court in its opinion did i^ot 
mention such decision of the United States District 

I 

Court for Maryland or the invalidity of the Safe 
Harbor contract but, on the contrary, appeared to 
base its decision on purported contractual entitle¬ 
ments of Baltimore Company under said contract. 

II. The Baltimore contract and the Safe Harbpr 
contract (constituting the two foundation contracts 
underlying the orders of the Federal Power Coin¬ 
mission under review) were held void and of no 
effect by the Courts on the ground that they wefe 
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violative of the public utility laws of Pennsylvania, 
public policy, the common law, and ultra vires Penn 
Water, a Pennsylvania corporation, and Safe Har¬ 
bor, a Pennsylvania corporation, respectively, in 
addition to being violative of the Federal antitrust 
laws. This Court discussed only the Federal anti¬ 
trust laws in its opinion. The Court orders declar¬ 
ing the Baltimore and Safe Harbor contracts void 
and of no effect are attached hereto as Exhibits 
“A” and “B” respectively. 

III. The order of the Federal Power Commission 
dated October 27, 1949, under review in Case No. 
10,531, provided for a further reduction in the rates 
of Penn Water in excess of the reduction ordered 
by the Commission’s order of January 5, 1949, so 

tJ W 7 7 

as to give a return below the o 1 4% found by FPC 

to be fair, and said order of October 27, 1949 was 

issued bv the Federal Power Commission after all 
* 

jurisdiction to modify or amend the Commission’s 
order of January 5, 1949 had vested in this Court, 
pursuant to the provisions of Section 313(b) of the 
Federal Power Act and was therefore void. 

We shall discuss these three points in order. 


I. 

On May S, 1951, petitioners moved this Court for per¬ 
mission to submit to this Court the decision of May 3, 
1951, by the United States District Court for the District 
of Maryland, declaring the Safe Harbor contract to be void 
and of no effect, and to brief and argue before this Court 
the effect of the invalidity of the Safe Harbor contract on 
the rate orders herein under review, the Safe Harbor 
contract being one of the two foundation contracts under¬ 
lying such rate orders. 

On July 6, 1951, this Court entered an order directing 
the decision of said District Court to be filed herein, but 
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otherwise denying the motion. Accordingly, petitioners 
were not permitted to lay before this Court in detail their 
arguments to show that the invalidity of the Safe Ildrbor 
contract necessarily nullified the rate orders or, at the 
least, required substantial modification therein. 

In the meantime, on July 3, 1951, this Court hahded 
down its decision affirming all the rate orders under review. 
Such decision did not mention said decision of the Uiiited 
States District Court for the District of Maryland ofi the 
invalidity of the Safe Harbor contract. On the contrary, 
this Court’s decision of July 3, 1951, treated the ^afe 
Harbor contract as in full force and effect and reasoned 
therefrom that Baltimore Company had contractual' en¬ 
titlements thereunder which formed a proper basis for the 
conclusions arrived at in the rate orders under review, 
Specifically this Court held that, due to such contractual 
entitlements, Baltimore Company was entitled to tlwo- 
thirds of Safe Harbor’s output, although it had b|een 
receiving in fact no more than one-third. Accordingly |the 
Court held that the difference between Baltimore Com¬ 
pany’s alleged entitlements and its actual receipts of Safe 
Harbor’s output, representing approximately one-third of 
the available Safe Harbor services, had been diverted fijom 
Baltimore Company by Penn Water, and that Penn Wa|ter 
was properly required by the Federal Power Commission 
to account to Baltimore Company therefor on the basis 
of Baltimore Company’s much higher steam generation 
costs for an equivalent amount of output. | 

Since the Safe Harbor contract is void and of no effect, 
it follows that Baltimore Company had no contractual 
entitlement to any of the Safe Harbor output. Th^re 
could be no diversion of any Safe Harbor output and jno 
basis for any such accounting by Penn Water to Baltimore 
Company. 


i 
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In addition, the existence and validity of the Safe 
Harbor contract and the Baltimore contract was, as termed 
by the Federal Power Commission itself, the foundation 
of its finding that the operations thereunder of Safe Har- 
lx>r, Penn Water and Consolidated constituted a single, 
integrated, interstate power pool and that, therefore, the 
services by Penn Water of power to utility customers in 
Pennsylvania, otherwise intrastate, were interstate and 
subject to the jurisdiction of the Commission. 

Since the Safe Harbor contract (as well as the Balti¬ 
more contract) did not exist and was not valid, but instead 
was void and of no effect, this finding of the Commission 
is without basis. 

Tn consequence, the Commission’s rate orders cannot 
be sustained, and the holding of this Court in its decision 
of July 3, 1951, is erroneous. Furthermore, Petitioners 
should be permitted to show this Court in detail the bear¬ 
ing of the invalidity of the Safe Harbor contract on the 
rate orders under review. 


II. 

This Court in its opinion discussed the contention of 
the Federal Power Commission that the Commission had 
authority to maintain a power contract in effect under 
Part II of the Federal Power Act, notwithstanding the 
decision of a court that the contract was void and of no 
effect under the Federal antitrust laws. In such discus¬ 
sion this Court stated that the power contract was held 
to be void and of no effect because violative of the Fed¬ 
eral antitrust laws, and then concluded that under Part 
II of the Federal Power Act the Federal Power Commis¬ 
sion had authoritv to direct the maintenance of contracts 
which were violative of the Federal antitrust laws. 


l 


But this Court in its opinion at no place adverted to 
the fact that the power contracts here involved as 1 the 
foundations of the Commission’s rate orders were jield 
by the courts to be void and of no effect ab initib as 
violative of the public utility laws of Pennsylvania, public 
policy and the common law, and as ultra vires the Con¬ 
tracting parties, in addition to being violative of the 
Federal antitrust laws. That the power contracts w L ere 
held void and of no effect on such separate grounds is 
shown by the decision of the United States Court of 
Appeals for the Fourth Circuit invalidating the Baltimore 
contract, and the decision of the United States District 
Court for the District of Maryland invalidating the Safe 
Harbor contract. The United States Circuit Court of 
Appeals for the Fourth Circuit said (186 F. 2d 934, 935 
(1951)): 

“By a decision rendered upon the appeal in this 
case on September 30, 1950, we reversed the judg¬ 
ment of the District Court and held that an agree¬ 
ment for the sale and delivery of electric energy 
by Pennsylvania Water and Power Company, a 
Pennsylvania corporation, to Consolidated Gas, 
Electric Light & Power Company of Baltimore,, a 
Maryland corporation, is invalid in that it violates 
the federal anti-trust laws and is contrary to the 
public policy and laws of Pennsylvania (Empha¬ 
sis supplied.) 

The United States District Court for the District of 
Maryland in its order invalidating the Safe Harbor con¬ 
tract (Exhibit B hereto), said as to the agreements making 
up the Safe Harbor contract: 

“said agreements contain restrictive and other 
provisions which are per se in violation of the 
Sherman Anti-Trust Act; said agreements violate 
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the laws of Pennsylvania governing public utilities 
and are therefore illegal; said agreements are con¬ 
trary to public policy, and the common law and 
therefore invalid; and said agreements place the 
internal of Safe Harbor Water Power 

Corporation in the hands of others and destroy the 
corporate virility of said Corporation and are there¬ 
fore ultra vires and invalid;” 

Consequently the holding of this Court that the Federal 
Power Commission has authority under Part II of the 
Federal Power Act to maintain in effect a power contract 
violative of the Federal antitrust laws does not form a 
basis for sustaining an order of the Federal Power Com¬ 
mission maintaining in effect a power contract made by a 
Pennsylvania utility corporation which violates the laws 
of Pennsylvania applicable to such a corporation, is con¬ 
trary to public policy and is beyond the powers of such 
a Pennsylvania corporation to make. 

There would be no basis for a holding, and this Court 
has not so stated, that there is anything in the Federal 
Power Act which could authorize the Federal Power 
Commission to require action by a public utility corpora¬ 
tion of a state which would violate the laws of that state 
simply because such corporation is engaged in interstate 
activities. Such a holding would, it is submitted, not only 
conflict with the stated purposes of the Federal Power 
Act to leave to the states all matters with which they may 
be properly concerned but would also be in contravention 
of the Tenth Amendment to the Constitution of the United 
States as a usurpation by the Federal Government of 
powers reserved to the states. 

Furthermore the utility corporation derives its corpo¬ 
rate powers from the state of its incorporation, not from 
the Federal Government. Accordingly there is nothing 
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that the Federal Power Commission, or any other agency 

of the Federal Government, can do to breathe into a sthte 

* 

utility corporation powers which it does not have. T]he 
courts have held that a Pennsylvania utility corporation 
under its organic authority has no power to make Gie 

I 

power contracts here involved; consequently they ajre 
void and of no effect regardless of any interpretation of 
the Federal antitrust laws and Part II of the Fedeifal 
Power Act. 

The existence and validity of the Baltimore contract 
(which the courts have held invalid and not to exist un^er 
state law) was the basis of supporting the rate orders 
under review in four important respects which petitionejrs 
brought to the attention of the Court. Two of such poirjts 
are discussed by this Court. These two points alone show 
that in the absence of a valid Baltimore contract undpr 
state law the rate orders must be set aside. The Court]’s 
opinion ignores all questions of invalidity of the contracts 
on grounds other than the Federal antitrust laws. I 
In discussing the petitioners’ challenge to the Commis¬ 
sion’s determination of rate of return, this Court sus¬ 
tained the Commission, stating: 

“The assurance it (Penn Water) receives from 
Baltimore Company, under presently existing ar¬ 
rangements, of revenues sufficient to cover oper¬ 
ating expenses and a fair return on its investment 
removes much of even the small amount of ri$k 
ordinarily found in public utility companies.” 

As previously stated in petitioners’ motion papers ai^d 
briefs, the alleged security provided by the Baltimore 
contract was regarded by the Commission as a justifica¬ 
tion of the unusually low 5 a /4 % return. But the Balti¬ 
more contract does not exist; aside from illegality undqr 
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the Federal antitrust laws it is void and illegal, and Penn 
Water under the laws of the state of its incorporation, 
Pennsylvania, has no power to continue operations there¬ 
under. Furthermore, since the contract is void and of no 
effect the Baltimore Company has no obligation to con¬ 
tinue to take power from Penn Water and pay therefor 
amounts which will yield that return. In consequence 
there is no “guaranteed return” upon which Penn Water 
mav rely and there is no basis for the Commission’s 
determination that a 5 1 / 4% return is reasonable because 
of such alleged guaranteed return. This Court should, 
therefore, set aside the Commission’s orders as unsup¬ 
ported by the facts. 

The second fatal error in the Commission’s opinion 
which is discussed in the opinion of this Court relates to 
the treatment of interchange revenues. Enough has 
already been said in briefs and arguments as to the nature 
of these so-called interchange revenues so that it is only 
necessary to observe that the Commission’s conclusion, 
affirmed by this Court, that the revenues which Penn Water 
received from sales of interchange energy to customers 
in Pennsylvania should properly be credited to Balti¬ 
more Company’s account is dependent upon an interpre¬ 
tation of the Baltimore contract to mean that, in the 
words of this Court, “Baltimore Company is entitled to 
all of Penn Water’s output and of Penn Water’s one- 
third Safe Harbor entitlement remaining after Penn 
Water’s firm power obligations to its Pennsylvania cus¬ 
tomers are met.” 

Since the Baltimore contract, aside from illegality under 
the Federal antitrust laws, is void and of no effect be¬ 
cause violative of the laws of Pennsylvania and beyond 
the powers of Penn Water to make, Baltimore Company 
has no contractual entitlement whatever to any of Penn 
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Water’s output, and to regard sales made by Penn Water 
and revenues received by Penn Water as being for the 
account of Baltimore Company thus becomes an unpup- 
portable artificiality. In the absence of the contract, 
revenues received by Penn Water as the result of net 
interchange transactions made by it with its Pennsyl¬ 
vania customers can properly be credited only to the 
actual recipient, Penn Water. 

III. 

The proceedings in Case No. 10,531 deal with the Cjom- 
mission’s order of October 27, 1949. It does not appear 
that the opinion of this Court gave any consideration 
whatever to petitioners’ arguments addressed to the 
invalidity of said order. 

To be sure, this Court’s opinion states: 

“Penn Water raises many other points which, 
in its view, constitute error requiring us to reverse 
in part or to remand. Many of these points involve 
just the sort of weighing of evidence and making 
of pragmatic adjustments which fall within | the 
special competence of an expert agency and wl|iich 
should not be interfered with by a court unfamiliar 
with day-to-day operations and complex technolog¬ 
ical and financial materials. . .” 


Petitioners’ arguments with respect to the October order 
do not, however, deal with the weighing of evidence nor 
with the making of pragmatic adjustments. They deal 


with an illegal rate reduction which this Court’s 


opn^ 


ion 


did not consider. 

As argued orally and illustrated in the briefs, the Com¬ 
mission’s order of January 5, 1949 required Penn Walter 
to file a rate schedule for services to Baltimore Company 
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which “together with the Conowingo backwater payment, 
the revenues from the sales referred to in (e), above, 
and a credit for service to the Pennsylvania Railroad com¬ 
puted as set forth in (37), above, will provide a 5%% 
return to Penn Water and Transmission Company, after 
operating expenses and depreciation charges” on a rate 
base computed in accordance with the Commission’s 
formula (Pet. App. 189). The credit for services to the 
Pennsylvania Railroad therein referred to was to be 
“only the amount calculated at rates which would have 
yielded $1,261,323 based on volumes and demands for the 
test year 1946” (Pet. App. 188). 

The figure $1,261,323 was the Commission’s determina¬ 
tion of Penn Water’s actual cost of service to the Railroad 
in 1946, and in consequence the January order did not pur¬ 
port to affect the alleged excess revenue Penn Water had 
actually received or would continue to receive from serv¬ 
ices to the Railroad, since such services were held by the 
Commission to be a direct sale for consumption not sub¬ 
ject to its jurisdiction. 

In the October order, however, the Commission required 
a further credit to Baltimore Company in the amount of 
$141,777 per year described as being “in adjustment of 
revenue received by Penn Water from Pennsylvania Rail¬ 
road for special facilities provided by Baltimore Company 
as found in Opinion No. 173” (Supp. Pet. App. 60). The 
$141,777, however, was not included by the Commission 
in the cost of service to the Railroad but was, on the con¬ 
trary, a part of the so-called excess revenues received from 
the Railroad. The net result is that by following the 
formula of the January order and crediting Baltimore 
Company only with Penn Water’s alleged cost of service 
to the Railroad (i.e., $1,261,323 in 1946), Penn Water’s 
bill to Baltimore Company in 1946 would have been 
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$652,993, which amount is equal to the net cost of service 
to Baltimore Company as found by the Commission. (Pet. 
App. 174.) Following the formula of the October or^er, 
however, the bill to Baltimore Company would have b^en 
$141,777 less, which reduction would have resulted iii a 
return to Penn Water on the Commission’s prescribed r^te 
base of slightly less than 4%%. In consequence, the Octo¬ 
ber order was an amendment of the January order, m4de 
by the Commission after all jurisdiction to modify or 
amend the January order had vested in this Court uj|on 
the filing of the transcript of record, as set forth in Sec¬ 
tion 313(b) of the Federal Power Act. 

The fact that the October order would have required, on 
the basis of 1946 figures, a reduction in Penn Water’s tyill 
to Baltimore Company to an amount below the alleged 
cost of service and a reduction in the allowed rate of 
return to less than 4%%, is very clearly not a matter of 
weighing of evidence nor a pragmatic adjustment; it is 
quite clearly the mathematical result of w T holly arbitrary 
and illegal action by the Federal Power Commission in 
violation of the Federal Power Act and in derogation 
of the exclusive jurisdiction of this Court. Petitioners 
submit that this wholly arbitrary and Illegal action should 
be reconsidered by this Court. 
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CONCLUSION 

The petition for rehearing should be granted. 

Respectfully submitted, 

Randall J. LeBoeue, Je., 

Craigh Leonard, 

Wilkie Bushby, 

W. V. T. Justis, 

Raymond Sparks, 

Counsel for Petitioners, 
Pennsylvania Water d Power Company 

and 

Susqueiianna Transmission Company 
of Maryland. 


July 18, 1U51. 
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Certificate 

I hereby certify that the foregoing petition for rehear¬ 
ing is presented in good faith and not for the purposes 
of delay. j 

W. V. T. Justis, | 
Counsel for Petitioners, j 

Pennsylvania 

Susquehanna Transmission 
of Maryland. 



Water & Power C omjfany 
and 
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Certificate of Service 

I hereby certify that I have this day served the fore¬ 
going petition for rehearing upon all parties of record in 
this proceeding by personally serving a copy thereof on: 

Bradford Ross, Esq., 

General Counsel, 

Federal Power Commission, 

1800 Pennsylvania Ave., N. W., 

Washington 6, D. C. 

and by mailing copies thereof, properly addressed and 
with sufficient postage thereon, to each of the following 
persons, to wit: 

Lloyd S. Benjamin, Esq., 

Counsel, Pennsylvania Public Utility Commission, 
Harrisburg, Pennsylvania. 

Alfred P. Ramsey, Esq., 

Counsel, Consolidated Gas, Electric Light and 
Power Company of Maryland, 

Lexington Building, 

Baltimore 3, Maryland. 

Charles D. Harris, Esq., 

General Counsel, 

Public Service Commission of Maryland, 

Munsey Building, 

Baltimore 2, Maryland. 

Dated at Washington, D. C. this 18th day of July, 1951. 

W. V. T. Justis, 

Counsel for Petitioners, 
Pennsylvania Water & Power Company 

and 

Susquehanna Transmission Company 
of Maryland. 



17 


EXHIBIT A 

H&nxtzb States iistrirt 

District of Maryland 


Pennsylvania Water & Power Company, 

Plaintiff, 

Pennsylvania Public Utility 
Commission, 

Intervener, 

v. 

Consolidated Gas, Electric Light and 
Power Company of Baltimore, 

Defendant, 

Public Service Commission of Maryland, 

Intervener. 


Judgment and Order on Mandate 

Appeals having heretofore been taken to the Uhited 
States Court of Appeals for the Fourth Circuit b>i the 
plaintiff, Pennsylvania Water & Power Company, anrjl the 
intervener, Pennsylvania Public Utility Commission, from 
the judgment and order made in the United States District 
Court for the District of Maryland on the 18th day of 
March, 1950, dismissing the amended and supplemental 
complaint in this action; and said appeals having ibeen 
duly heard by said Court of Appeals and that Court hav¬ 
ing on September 30, 1950 made and entered its judgment 
reversing said judgment and order appealed from With 
costs in favor of the plaintiff, Pennsylvania Watejr & 
Power Company, and of intervener, Pennsylvania Piiblic 
Utility Commission, and with instructions to this Court 
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to enter a declaratory judgment in accordance with the 
opinion and judgment of said Court of Appeals; and an 
order having been entered by the United States Court of 
Appeals, upon motion of the defendant, on October 26, 
1950, staying the mandate and execution and enforcement 
of said judgment pending application by defendant to the 
Supreme Court of the United States for a writ of cer¬ 
tiorari within thirty days thereof, and such petition hav¬ 
ing been filed, and a petition for certiorari also having 
been filed by the Public Service Commission of Maryland, 
and said petitions for certiorari having been denied by 
the Supreme Court on December 11, 1950; and said Court 
of Appeals having duly issued its mandate on the 14th 
day of December, 1950, commanding that such proceedings 
be had in this cause, in conformity with the opinion and 
judgment of said Court of Appeals, as according to right 
and justice, and the laws of the United States, ought to 
be had, and said mandate having been duly filed in the 
office of the Clerk of this Court on the 15th dav of Decern- 
her, 1950; and said Court of Appeals having filed an 
opinion on January 10, 1951, interpreting its said man¬ 
date ; 

Now, upon said appeal and all the papers and proceed¬ 
ings with respect thereto, and upon said mandate, it is 

Ordered and adjudged in favor of the plaintiff, Penn¬ 
sylvania Water & Power Company, and the intervener, 
Pennsylvania Public Utility Commission, and against the 
defendant, Consolidated Gas Electric Light and Power 
Company of Baltimore, and the intervener, Public Service 
Commission of Maryland, this 17th day of January, 1951, 
that: 

1. Said judgment and order of March 18, 1950, be, 
and the same hereby is, reversed and set aside, with costs, 
to be taxed by the Clerk; 




2. The following agreements between the plaintiff, 
Pennsylvania Water & Power Company, and the defend¬ 
ant, Consolidated Gas, Electric Light and Power Company 


of Baltimore: 


Agreement as of December 31, 1927, 

Supplemental Agreement as of June 1, 1931, and 
Supplemental Agreement as of September 29, 1939, 


are declared to be void and of no effect. 


3. The temporary restraining order granted herei 
February 9, 1949 is hereby dissolved. 


n on 


/s/ William C. Coleman, 

Chief Jud^e, 
U. S. District C<|)urt. 
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EXHIBIT B 

In tlj? 3Inttei* States Sistrxrt QInnrt 

For the District of Maryland 


Pennsylvania Water & Power Company, \ 

Plainti ff, 1 

Pennsylvania Public Utility I 

Commission, I 

Plaintiff-Intervenor, I 

V ' \ Civil No. 5253 

Consolidated Gas Electric Light and / 

Power Company of Baltimore and Safe l 
Harbor Water Power Corporation, I 

Defendants, 1 

Public Service Commission of Maryland, J 

Defendant-Intervenor. / 


Judgment 

This action having come on for hearing on April 20,1951 
on motion of plaintiffs Pennsylvania Water & Power Com¬ 
pany and Pennsylvania Public Utility Commission for 
summary judgment declaring that the agreement between 
Pennsylvania Water & Power Company, Consolidated Gas 
Electric Light and Power Company of Baltimore and Safe 
Harbor Water Power Corporation dated June 1, 1931, and 
the agreements supplementary thereto dated August 1, 
1932 and November 22, 1939, are illegal and invalid under 
the antitrust laws and the laws of Pennsylvania covering 
public utilities and are contrary to public policy and ultra 
vires Safe Harbor Water Power Corporation, and counsel 
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for the parties having been heard, and due eonsideratiojn 
having been given, and the Court having filed its memor¬ 
andum opinion herein dated May 3rd, 1951, it is this 21st 
day of May, 1951, by the United States District Court fo|r 
the District of Maryland, 

Ordered and Adjudged, that: J 

1. Plaintiffs’ motion for summary judgment is hereby 
granted; and 

2. The agreement between Pennsylvania Water & Power 
Company, Consolidated Gas Electric Light and Powe^* 
Company of Baltimore and Safe Harbor Water Powef* 
Corporation dated June 1, 1931, and the agreements sup¬ 
plementary thereto dated August 1, 1932 and Novembejr 

22, 1939, are on their face invalid and illegal; said agreb- 

| 

ments contain restrictive and other provisions which arb 
per se in violation of the Sherman Anti-Trust Act; said 
agreements violate the laws of Pennsylvania governing 
public utilities and are therefore illegal; said agreement^ 
are contrary to public policy, and the common law an<jl 
therefore invalid; and said agreements place the internaf 
control of Safe Harbor Water Power Corporation in th<^ 
hands of others and destroy the corporate virility of saicji 
Corporation and are therefore ultra vires and invalid; 
and accordingly said agreements are hereby declared t<|) 
be void and of no effect. 

/s/ Albert V. Bryan, 

United States District Judge, 
Specially Designated to Sit in a Distric : 

Court for the District of Maryland. 

Norfolk, Va. 

Filed 22nd May 1951. 
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No. 10,236 

Pennsylvania Water & Power Company and Susquehanna 
Transmission Company of Maryland, Petitioners, 

vs. 

Federal Power Commission, Respondent. 

No. 10,239 

Pennsylvania Public Utility Commission, Petitioner, 

vs. 

Federal Power Commission, Respondent. 

No. 10,531 

Pennsylvania Water & Power Company and Susquehanna 
Transmission Company of Maryland, Petitioners, 

vs. 

Federal Power Commission, Respondent. 

ANSWER OF INTERVENORS TO PETITIONS 

FOR REHEARING 

Charles D. Harris, 

General Counsel to the Public 
Service Commission of Maryland, 

Alfred P. Ramsey, 

G. Kenneth Reiblich, 

Counsel for Consolidated Gas 
Electric Light and Power Com¬ 
pany of Baltimore, 

Intervenors. 

July 26, 1951 


The Daily Record Co., Baltimore 3, Md. 
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Hnitrii States ©ourt of Appeals 
for the Sistrirt of ©alumina fflirnrit 

No. 10,236 

Pennsylvania Water & Power Company and Susquehanna 
Transmission Company of Maryland, Petitioners, 

vs. 

Federal Power Commission, Respondent. 

— 

No. 10,239 

Pennsylvania Public Utility Commission, Petitioner, 

vs. 

Federal Power Commission, Respondent. 

No. 10,531 

Pennsylvania Water & Power Company and Susquehanna 
Transmission Company of Maryland, Petitioners, 

vs. 

I 

Federal Power Commission, Respondent. 

ANSWER OF INTERVENORS TO PETITIONS 

FOR REHEARING 

Intervenors, the Public Service Commission of Mary¬ 
land and Consolidated Gas Electric Light and Power Con)i- 
pany of Baltimore, oppose the granting of the Petitions 
for Rehearing filed by Petitioners, Pennsylvania Water & 
Power Company and Susquehanna Transmission Company 
of Maryland in Cases Nos. 10,236 and 10,531, and Petitioned, 
Pennsylvania Public Utility Commission, in Case No. 10,239, 
for the following reasons: | 
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I. At pages 2-3 of Penn Water’s Petition for Rehearing, 
Penn Water argues that this Court did not apply the 
proper standards of judicial review of administrative 
orders as recently enunciated by the United States Supreme 
Court. On the contrary, the Federal Power Commission’s 
Opinions and Orders, and this Court’s Opinion affirming 
the same, fully meet the administrative law tests estab¬ 
lished by those Supreme Court decisions. 

Intervenors do not admit the applicability of the Admin¬ 
istrative Procedure Act to this proceeding, which was be¬ 
gun many months before its effective date. But even if its 
provisions are applicable here, this Court’s Opinion clearly 
shows that this Court has fully complied with that Act as 
construed by the Supreme Court, and after consideration 
of the whole record, as discussed in the voluminous briefs 
in the case and the three days of oral argument, it has in 
fact found that there was substantial evidence upon the 
whole record to support the Commission’s Orders. Thus, 
with reference to allocations (on which Petitioners seek 
reargument), this Court (Opinion, pp. 16-17) summarized 
the facts as established by the record, referred to Peti¬ 
tioners’ arguments and evidence, and concluded, “The 
materials before the Commission were hardly consistent 
with the interpretation now sought by Penn Water.” 

Although the Federal Power Commission, under express 
exception of Section 12 of the Administrative Procedure 
Act (5 U. S. C. A. §1011), was not bound by procedural 
provisions of that Act in this proceeding, it is apparent 
from a reading of its exhaustive Opinion No. 173 (168 
pages) that every one of the Commission’s findings was 
established as being supported by substantial evidence 
after careful consideration of the contentions and evidence 
of all parties. This Court, in affirming the Commission’s 
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Orders, has obviously complied with the rules of review 
established by the Supreme Court in the cases of Univetsal 
Camera Corporation v. N. L. R. B. and N. L. R. B. v. Pitts¬ 
burgh Steamship Company, as referred to in Penn Water’s 
Petition for Rehearing (p. 3), whether or not said cases 
are controlling in the instant proceeding. No rehearing on 
this ground is justified. 

II. Penn Water’s Point I (Petition for Rehearing, p. 3) 
is that this Court “overlooked or failed to consider” the 
invalidation of the Safe Harbor Contract by the United 
States District Court for the District of Maryland. This 
decision (which is now on appeal by the Maryland Commis¬ 
sion and Baltimore Company) and this very issue were 
brought to this Court’s attention and argued at length in 
the following motions, responses, answers, and replies: (a) 
Penn Water’s “Motion for Permission to File a Supple¬ 
mental Brief * * *” (18 pages — May 8, 1951) in which 
the District Court’s Opinion was set forth in full; (b) the 
Federal Power Commission’s “Respondent’s Response ito 
Motion * * *” (5 pages, with 21 pages of appendices -t— 
May 14, 1951); (c) the Pennsylvania Public Utility Com¬ 
mission’s 4-page motion similar to Penn Water’s and like¬ 
wise containing the District Court’s Opinion in full (9 
pages); (d) “Answer of Intervenors * * *” (6 pages, with 
a 23-page appendix — May 17, 1951); (e) Penn Waterfs 

I 

“Petitioners’ Reply to Respondent’s Response * * *” (!5 
pages — May 17, 1951); (f) “Answer of Intervenors * * * 
to Pennsylvania Public Utility Commission’s Motion * * *|” 
(1 page — May 21, 1951); (g) the Federal Power Commis¬ 
sion’s “Response of Respondent * * *” to the same motiop 
(1 page — May 21, 1951); and (h) Penn Water’s “Reply tb 
Answers of Intervenors * * *” (8 pages — May 23, 1951). 
Thus, this Court had 48 pages of argument and 53 pages 
of appendices submitted to it on this very point, the original 
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motion having been filed about two months before the 
Court rendered its judgment and all responses and replies 
having been in the Court’s hands well in excess of a month 
before its judgment. 

Penn Water’s Petition states as to its Point I (p. 3) that 
“the United States District Court for the District of Mary¬ 
land, dated May 3, 1951, declared the Safe Harbor contract 
void and of no effect under the principles enunciated in the 
decision of the United States Court of Appeals for the 
Fourth Circuit holding the Baltimore contract void and of 
no effect, * * The latter decision was argued to this 
Court by Penn Water’s IS^page printed Motion of Decem¬ 
ber 29, 1950, its 35-page printed Brief of the same date, 
the Pennsylvania Commission’s printed Motion of the same 
date, the Maryland Commission’s and Baltimore Company’s 
37-page printed Brief of January, 1951, the Federal Power 
Commission’s 53-page Brief of January, 1951, Penn Water’s 
16-page printed Memorandum of February 6, 1951, on 
Allocations, and the Federal Power Commission’s 11-page 
printed Reply Memorandum of February, 1951. Thus, the 
Baltimore Contract’s invalidation was the subject of 147 
printed pages of brief and a full day of oral argument 
before this Court. 

It is obvious that the same legal principles which this 
Court followed in holding that the invalidation of the 
Baltimore Contract, qua contract, did not destroy Penn 
Water’s service obligations under its filed tariffs or the rate 
orders of the Federal Power Commission issued in relation 
thereto, apply with equal force to any invalidation of the 
Safe Harbor Contract, qua contract. It is implicit if not 
explicit in this Court’s Opinion that the Safe Harbor filed 
Federal Power Commission tariff and the rate order of the 
Federal Power Commission relating thereto (which was 
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affirmed by the Third Circuit in the Second Safe Haitbor 
Case, Safe Harbor Water Power Corporation v. Federal 
Power Commission , 179 Fed. 2d 179 (1949) and cert, de¬ 
nied, 339 U. S. 957 (1950)) must stand, qua tariff and ifate 
order, exactly as the Penn Water Federal Power Commis¬ 
sion tariff and rate order stand. This is further apparent 
from this Court’s Order of July 6th, 1951, denying Peti¬ 
tioners’ Motions to further brief and argue the point as 
related to the decision of the United States District Colirt 
of Maryland as to the Safe Harbor Contract. This issue 
has been fully presented and argued as to both contracts 
and no reargument is warranted. 

III. Penn Water’s Point II is the same as the Pennsyl¬ 
vania Commission’s Motion and relates to invalidity of the 
Safe Harbor and Baltimore Contracts under the laws of 
Pennsylvania. 


This very issue as to the Baltimore Contract was argued 
orally. It was also fully argued in writing in the following 
motions, answers, objections, and briefs: Penn Water’s 
“Motion to Postpone Date of Oral Argument and to Post¬ 
pone Time for Filing of Reply Brief” (Nov. 21, 1950), pfp. 
3, 7, et seq.; “Respondent’s Objections to Motion * * f” 
(Nov. 28,1950); “Public Service Commission of Maryland’s 
Answer * * *” to above Motion (Nov. 28,1950); “Objections 
of Intervenor, Consolidated * * *” to above Motion (Noy. 
29, 1950); Penn Water’s “Motion to Set Aside Orders of 
the Federal Power Commission and for Further or Alter¬ 
native Relief” (Dec. 29, 1950), p. 6, and Penn Water’s Bri^f 
in support of said Motion (Dec. 29, 1950); the Pennsyl- 
vania Commission’s “Motion to Annul or Remand and 
Brief in Support Thereof for Petitioner”; “Respondent’s 
Brief in Opposition to Motions to Annul, Etc.” (Jan., 1951 )|; 
and “Brief for Intervenors * * * ‘In Opposition to Motioh 
to Set Aside * * (Jan. 1951). i 
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This very issue as to the Safe Harbor Contract was ar¬ 
gued in the motions, responses, and replies referred to 
above in Part II. 

This Court’s determination that all of Penn Water’s 
services are in interstate commerce, similar to the Third 
Circuit’s Opinion that all of Safe Harbor’s services are in 
interstate commerce, is a complete determination of this 
issue. Moreover, as pointed out by this Court, the invalida¬ 
tion under the antitrust laws related solely to restraints, 
and did not affect the continuation of then-existing services 
and rates. Even if the Pennsylvania Commission had juris¬ 
diction over these services — which it does not — the in¬ 
validation of contracts, qua contracts, under state law 
because of restraints would likewise have no effect on the 
continuation of then-existing services and rates. Nor would 
it affect the tariffs on file with the Federal Power Commis¬ 
sion as tariffs, or the rate orders of that Commission in rela¬ 
tion to then-existing services rendered under those tariffs. 
The Court’s Opinion (pp. 6-7) clearly lays down these 
principles. The issue has been fully argued and no rehear¬ 
ing is warranted. 

IV. Penn Water’s Point III (Penn Water’s Petition for 
Rehearing pp. 11-13) seeks reargument of the matter that 
was presented to the Court in the original Petition for 
Review in Case No. 10,531 (9 pages) which was argued by 
Penn Water in its main Brief (Sept. 20, 1950), pp. 15, 38, 
132-139, and its Reply Brief (Jan. 15, 1951), pp. 56-58, and 
was answered in the Federal Power Commission’s main 
Brief (Nov., 1950), pp. 22, 169-176, Brief for Intervenor 
Public Service Commission of Maryland, pp. 31-35, and was 
argued orally to the Court. Thus, there were 42 pages of 
petition and written argument and full opportunity for 
the parties to orally argue the issues now urged for reargu- 
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ment in Penn Water’s Point III. The Court disposed of the 
matter correctly in that portion of its Opinion referred to 
and quoted only in part at page 11 of the Petition! for 
Review in Nos. 10,239 and 10,531. The Petition presients 
no sound ground for reargument. 

I 

Wherefore, Intervenors request that the Petitions for 
Rehearing be denied. | 

Respectfully submitted, 

Charles D. Harris, I 

General Counsel to the Public 
Service Commission of Maryland, 

Alfred P. Ramsey, 

I 

G. Kenneth Reiblich, | 

Counsel for Consolidated Gas 
Electric Light and Power Com L 
pany of Baltimore, 

IntervenorsL 


July 26, 1951 
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CERTIFICATE OF SERVICE 

I Hereby Certify that I have this day served the fore¬ 
going “Answer of Intervenors to Petitions for Rehearing” 
upon all parties of record in this proceeding by mailing a 
copy thereof, properly addressed and with sufficient postage 
thereon, to each of the following persons, to wit: 

Bradford Ross, Esq., 

General Counsel, Federal Power Commission, 

1800 Pennsylvania Avenue, N. W., 

Washington-25, D. C. 

Thomas M. Kerrigan, Assistant Counsel, 
Pennsylvania Public Utility Commission, 
Harrisburg, Pennsylvania. 

Raymond Sparks, Counsel for 
Pennsylvania Water & Power Company and 
Susquehanna Transmission Company of Maryland, 
822 Connecticut Avenue, N. W., 

Washington, D. C. 

Dated at Baltimore, Maryland, this 26th day of July, 1951. 

Alfred P. Ramsey, 

General Counsel, Consolidated 
Gas Electric Light and Power 
Company of Baltimore. 
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IN THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF 

COLUMBIA CIRCUIT 


No. 10,239 


PENNSYLVANIA PUBLIC UTILITY 

COMMISSION, 


v. 


Petitioner 


FEDERAL POWER COMMISSION, 

Respondent. 


PETITION FOR REHEARING 


Pennsylvania Public Utility Commission, Pe¬ 
titioner in Case No. 10,239, by William J. Grove 
and Thomas M. Kerrigan, Assistant Counsel, 
and Lloyd S. Benjamin, Acting Counsel, believ¬ 
ing that the opinion and order of your Honorable 
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Petition for Rehearing 

Court, dated July 3, 1951, contains fundamental 

errors of law, arising by reason of the failure of 

your Honorable Court to pass upon issues raised 

bv Pennsylvania Public Utility Commission and 
%/ * %/ 

which, if they had been passed upon and decided, 
would materially affect and change the opinion 
and order of your Honorable Court, respectfully 
prays that a rehearing be granted your petition¬ 
er and in support thereof submits the following 
as a basis therefor: 

1. Determination bv your Honorable Court 

«/ •/ 

that the inter-party agreements declared void 

and of no effect bv the United States Circuit 

%/ 

Court of Appeals for the Fourth Circuit 
“neither purported to or would relieve Penn 
Water from its obligation under the Federal 
Power Act, to continue the then-existing serv¬ 
ices and rates”, gives no effect whatsoever to the 
specific holding that the Baltimore contract vio¬ 
lated not only the Federal Anti-Trust laws but 

* 

also wholly disabled Penn Water from perform¬ 
ing its proper function as a public utility under 

the Pennsylvania Public Utility Law. 

%/ •/ 

2. The opinion and order of your Honorable 
Court wholly ignores the decision of the United 
States District Court for the District of Mary¬ 
land declaring the Safe Harbor contract to be in 
violation not onlv of the Federal Anti-Trust 

%r 
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Laws but also of the Pennsylvania Public Utility 
Law, public policy, the common law and also 
ultra vires . J 

3. The opinion and order of your Honorable 

Court wholly ignores the duty of Penn Water to 

render service to Pennsvlvania customers and to 

%/ 

provide facilities therefor. To the contrary, the | 

direct and immediate effect of the opinion and 

order of your Honorable Court is to require 

strict adherence to contracts which have been 

judicially declared unlawful and to compel Penn 

Water to violate the Pennsvlvania Public Util- 

%/ 

itv Law. 

V 

Pennsvlvania Public Utilitv Commission re- 
spectfullv submits that by reason of the great 
and substantial interest of the Commonwealth of 
Pennsvlvania and of the Pennsvlvania Public 
Utilitv Commission as the administrative bodv 
to whom administration of the Pennsvlvania 
Public Utility Law has been delegated, the fore¬ 
going issues should be reconsidered and a formal I 
expression of opinion made by your Honorable | 
Court with regard thereto so that the record will j 
not be defective for want of a judicial determin¬ 
ation thereon. 

Wherefore, Pennsvlvania Public Utilitv Com- 
mission respectfully prays your Honorable 
Court that an order be entered granting a re- 
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Petition for Rehearing 


hearing for the purpose of reconsideration of the 
matters above referred to. 

And it will ever pray, etc. 

Pennsylvania Public 
Utility Commission, 

Bv William J. Grove, 
Assistant Counsel , 

Thomas M. Kerrigan, 
Assistant Counsel , 

Lloyd S. Benjamin, 
Acting Counsel. 


CERTIFICATION 


I, Thomas M. Kerrigan, Assistant Counsel for 
Pennsvlvania Public Utilitv Commission, do 
hereby certify that the above Petition for Re¬ 
hearing is not filed for the purpose of delay but 
solely in good faith and belief that there exists 
valid and substantial reasons in law for the 
granting of the prayer thereof. 

Thomas M. Kerrigan, 
Assistant Counsel. 




Certificate of Service 


5 


IN THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


No. 10,239 


PENNSYLVANIA PUBLIC UTILITY 

COMMISSION, 


v. 


Petitioner 


FEDERAL POWER COMMISSION, 

Respondent 


CERTIFICATE OF SERVICE 


I hereby certify that I have served copies of 
the Pennsylvania Public Utility Commission’s 
Petition for Rehearing in the above captioned 
matter by mailing copies thereof first class, ad¬ 
dressed to the following parties: 

Bradford Ross, Esq. 

General Counsel 
Federal Power Commission 
1800 Pennsylvania Ave., N. W. 
Washington, 6, D.C. 






Certificate of Service 


Alfred P. Ramsey, Esq. 

Counsel, Consolidated Gas Electric Light 
and Power Company of Maryland 
Lexington Building 
Baltimore 3, Maryland 

Charles D. Harris, Esq. 

General Counsel 

Public Service Commission of Maryland 
Munsey Building 
Baltimore 2, Maryland 

N. B. Higgins, Pres. 

Safe Harbor Water Power Corp. 

16th FI.—Lexington Bldg. 

Lexington & Liberty Streets 
Baltimore 3, Maryland 

Randall J. LeBoeuf, Jr., Esq. 

Craigh Leonard, Counsel for Pennsyl¬ 
vania Water & Power Company and Sus¬ 
quehanna Transmission Company of 
Maryland 

15 Broad Street 
New York 5, New York 

Thomas M. Kerrigax, 
Assistant Counsel. 
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United States Court of Appeals 

For the District of Columbia Circuit. 


No. 10,236. 

PENNSYLVANIA WATER & POWER COMPANY and SUSQUE¬ 
HANNA TRANSMISSION COMPANY OF MARYLAND, 

Vm Petitioners, 

FEDERAL PO WER COMMISSION, 

Respondent. 


No. 10,239. 

PENNSYLVANIA PUBLIC UTILITY COMMISSION, 

V ' Petitioner, 

FEDERAL POWER COMMISSION, 

Respondent. 


No. 10,531. 

PENNSYLVANIA WATER & POWER COMPANY and SUSQUE¬ 
HANNA TRANSMISSION COMPANY OF MARYLAND, 

^ Petitioners, 

FEDERAL POWER COMMISSION, 

Respondent. 


PETITIONS TO REVIEW ORDERS OF FEDERAL POWER 

COMMISSION. 
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Reuben Goldberg, Attorney, 
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Federal Power Commission, 
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Charles E. Thomas, Counsel, 
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mission, 
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Harrisburg, Pennsylvania. 
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Raymond Sparks, 

Daryal A. Myse, 

822 Connecticut Ave., N. W., 
Washington 6, D. C., 

Preston C. Kinc, Jr., 
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Washington 4, D. C., 

Counsel for Petitioners, 
Pennsylvania Water & Power 
Company and Susquehanna 
Transmission Company of Mary¬ 
land. 


International. 236 Chestnut St., Phila. 6, Pa. 
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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the Federal Power 
Commission has jurisdiction under the Federal Pow¬ 
er Act over sales by a Pennsylvania public utility 
of electric energy produced in Pennsylvania and 
sold to other Pennsylvania public utilities for ulti¬ 
mate consumption in Pennsylvania, merely because 
such intrastate energy is commingled with some 
energy flowing from another state, in view of the 
fact that the Federal Power Commission has the 
power and duty to make proper source allocations 
between the intrastate and interstate energy. 

2. The question is whether the Federal Power 
Commission has jurisdiction over the sales within 
Pennsylvania by a Pennsylvania public utility of 
commingled intrastate and interstate energy when 
the sales are predominantly of intrastate energy, the 
addition of interstate energy is supplemental in 
character, and the sales are matters of local con¬ 
cern. 
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Jurisdictional Statement 


JURISDICTIONAL STATEMENT 


The Pennsylvania Public Utility Commission, 
Petitioner, seeks review of orders of the Federal 
Power Commission, and these proceedings are 
brought under the authority of Section 313(b) of 
the Federal Power Act (49 Stat. 860; 16 U.S.C.A. 
Section 825 1(b)). 

On September 1, 1944 the Federal Power Commis¬ 
sion instituted an investigation into the rates and I 
charges of Pennsylvania Water & Power Company at 
Docket No. IT-5915. The proceeding was later en¬ 
larged to include Susquehanna Transmission Com- j 
pany of Maryland, a wholly owned subsidiary of 
Pennsylvania Water & Power Company. The Penn¬ 
sylvania Public Utility Commission was permitted 
to intervene, and hearings were held from April 15, 
1946 to July 16, 1947. On January 5, 1949, the Fed¬ 
eral Power Commission issued its “Order Reducing 
Rates”, which, among other things, took jurisdic¬ 
tion over certain rates and charges of Pennsylvania 
Water & Power Company, in direct conflict with a I 
prior order of the Pennsylvania Commission setting i 
rates for the same company. (Penn Water App. 
341). j 

On January 31, 1949, in accordance with Section 
313(a) of the Federal Power Act Pennsylvania Pub¬ 
lic Utility Commission filed an application for re- 
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Jurisdictional Statement 

hearing which was denied by order issued February 
26, 1949. 

On April 25, 1949 Pennsylvania Public Utility 
Commission, in accordance with Section 313(b) of 
the Federal Power Act, filed with this Court, at No. 
10,239, its petition for review of the orders of Jan¬ 
uary 5, 1949 and February 26, 1949. 

By order of this Court dated February 20, 1950 
this case was consolidated for the purpose of filing 
briefs and for hearing with those docketed at No. 
10,236 and No. 10,531. 
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Statement of the Case 


STATEMENT OF THE CASE 


The Federal Power Commission, by order dated 
September 1, 1944 at its Docket No. IT-5915, insti¬ 
tuted an investigation into the rates and charges of 
Pennsylvania Water & Power Company (herein¬ 
after Penn Water). The Pennsylvania Public Util¬ 
ity Commission (hereinafter Pennsylvania Commis -1 
sion) was permitted to intervene in Docket No. 
IT-5915. Hearings were held between April 15, 1946 j 
and July 16, 1947, culminating in an order issued 
January 5, 1949. The Pennsylvania Commission filed 
an application for rehearing which was denied by 
order issued February 26, 1949 and subsequently, ! 
on April 25, 1949, filed a petition for review with [ 
this Court. By order of this Court dated February 20, 
1950, the Pennsylvania Commission’s case at No. 
10,239 was consolidated with those of Penn Water 
at Nos. 10,236 and 10,531 for the purposes of filing 
briefs and for hearing. 

The facts of this case are set forth fully in Penn 
Water’s brief. They will be repeated here only to the 
extent necessary to explain the position of the Penn- | 
sylvania Commission. ! 

The sole issue, of concern to the Pennsylvania 
Commission, is whether or not the Federal Power j 
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Statement of the Case 

Commission exceeded its powers in taking jurisdic¬ 
tion, under the Federal Power Act, over all the 
rates and charges of Penn Water other than the 
sale to The Pennsylvania Railroad, a direct sale for 
industrial consumption. 

By Pennsylvania Commission order, dated Sep¬ 
tember 27, 1948, temporary rates were set by this 
Commission for the services of Penn Water and 
Safe Harbor Water Power Corporation (herein¬ 
after Safe Harbor) to their Pennsylvania cus¬ 
tomers, viz., Pennsylvania Power & Light Company 
(PP&L), Philadelphia Electric Company (PE), Met¬ 
ropolitan Edison Company (ME), and Pennsylvania 
Railroad. Except for the sale to Pennsylvania Rail¬ 
road, there was a direct jurisdictional conflict be¬ 
tween the two regulatory commissions, as a result 
of which the order of the Pennsylvania Commission 
was temporarily enjoined by the United States 
Court for the Middle District of Pennsylvania. 

Reduced to the simplest possible outline, a Penn¬ 
sylvania corporation produces or purchases Penn¬ 
sylvania produced energy and sells it under contracts 
to three Pennsylvania electric utilities, to the 
Pennsylvania Railroad and to Consolidated Gas 
Electric Light and Power Company of Baltimore 
(hereinafter Consolidated). The sale to Consolidat¬ 
ed is admittedly in interstate commerce; the sale to 
the Pennsylvania Railroad is not a ‘ ‘ sale for resale 7 7 
and is therefore not subject to the jurisdiction of the 
Federal Power Commission. 
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Statement of the Case j 

Part of the energy sold by Penn Water to its three 
Pennsylvania customers is obtained from Consoli¬ 
dated. It is termed “backfeed” and is the only pos¬ 
sible basis for federal jurisdiction. During periods 
of high river flow in the spring, Penn Water (and 
Safe Harbor) generate enough electricity so that 
no backfeed is necessary. At other times of the year 
Consolidated may furnish backfeed almost con¬ 
stantly or only during certain portions of any given 
hour or day (Jt. App. 406). A Federal Power 
Commission cost allocation exhibit, Ex. 421, Table | 
V-B (Jt. App. 4378) while erroneous in listing Penn 
Water’s receipt of energy from Safe Harbor as 
supplied by Baltimore, does show that in 1946, 
backfeed energy totalled 17% of Penn Water’s | 
sales. Therefore 83% of the sales in Pennsylvania j 
were of energy produced in Pennsylvania. 

The position of the Pennsylvania Commission is | 
two-fold: (1) Most of the energy sold to Pennsyl¬ 
vania customers is produced in Pennsylvania. The 
sales of that energy are in intrastate commerce ex¬ 
clusively, and the Federal Power Commission was 
fundamentally in error in taking jurisdiction over 
them; (2) The sales to Pennsylvania customers are 
essentially and predominantly intrastate in char¬ 
acter; therefore the addition of supplemental inter¬ 
state energy in the form of backfeed cannot become 
the basis of federal rate regulation. 

Pennsylvania Commission is the duly constituted 
agency of the Commonwealth of Pennsylvania for 
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the regulation and control of the rates and service 
of Penn Water. 

The Pennsylvania Public Utility Law, Act of May 
28, 1937, P. L. 1053, 66 Purdon’s Penna. Statutes 
Annotated, Section 1101 et seq., defines a public 
utility in Section 2(17)(a): 

“(17) ‘Public Utility’ means persons or 
corporations now or hereafter owning or oper¬ 
ating in this Commonwealth equipment, or fa¬ 
cilities for: 

“(a) Producing, generating, transmitting, 
distributing or furnishing natural or artificial 
gas, electricity, or steam for the production of 
light, heat, or power to or for the public for 
compensation;” 

The basis for jurisdiction over Penn Water’s 
rates is Section 301: 

“Section 301. Rates to Be Just and Reason¬ 
able.—Every rate made, demanded, or received 
by any public utility, or by any two or more 
public utilities jointly, shall be just and rea¬ 
sonable, and in conformity with regulations or 
orders of the commission: Provided, That only 
public utility service being furnished or rend¬ 
ered by a municipal corporation, or by the 
operating agencies of any municipal corpora¬ 
tion, beyond its corporate limits, shall be sub¬ 
ject to regulation and control by the commission 
as to rates, with the same force, and in like 
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manner, as if such service were rendered by a 
public utility.” 

The Pennsylvania Commission has jurisdiction 
over the service and facilities of Penn Water under 
Section 401 of the Public Utility Law: 

“Section 401. Character of Service and Fa¬ 
cilities.—Every public utility shall furnish and 
maintain adequate, efficient, safe, and reason¬ 
able service and facilities, and shall make all 
such repairs, changes, alterations, substitutions, 
extensions, and improvements in or to such 
service and facilities as shall be necessary or 
proper for the accommodation, convenience and 
safety of its patrons, employes and the public. 
Such service also shall be reasonablv contin- 

w 

uous and without unreasonable interruptions or 
delav. Such service and facilities shall be in 
conformity with the regulations and orders of 
the commission. Subject to the provisions of 
this act and the regulations or orders of the 
commission, every public utility may have rea¬ 
sonable rules and regulations governing the 
conditions under which it shall be required to 
render service. Any public utility service being 
furnished or rendered by a municipal corpora¬ 
tion beyond its corporate limits shall be subject 
to regulation and control by the commission as 
to service and extensions, with the same force 
and in like manner as if such service were rend¬ 
ered by a public utility.” 
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Statutes Involved 


STATUTES INVOLVED 


The portions of the Federal Power Act, 49 Stat. 
860; 16 U.S.C.A. 791 et seq., relevant to this brief 
are Part I, Sections 19 and 20 and Part IX, Sections 
201(a) and 201(b). They are as follows: 

19. [Act of 1920.] That as a condition of 
the license, every licensee hereunder which is a 

7 w 

public-service corporation, or a person, associa¬ 
tion, or corporation owning or operating any 
project and developing, transmitting, or distrib¬ 
uting power for sale or use in public service, 
shall abide by such reasonable regulation of the 
services to be rendered to customers or con¬ 
sumers of power, and of rates and charges of 
payment therefor, as may from time to time be 
prescribed by any duly constituted agency of 
the State in which the service is rendered or the 
rate charged. 

That in case of the development, transmission, 
or distribution, or use in public service of power 
by any licensee hereunder or by its customer 
engaged in public service within a State which 
has not authorized and empowered a commis¬ 
sion or other agency or agencies within said 
State to regulate and control the services to be 
rendered by such licensee or by its customer 
engaged in public service, or the rates and 
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charges of payment therefor, or the amount ojr 

I 

character of securities to be issued by any of 
said parties, it is agreed as a condition of sucl|i 
license that jurisdiction is hereby conferre^ 
upon the commission, upon complaint of any 
person aggrieved or upon its own initiative, to 
exercise such regulation and control until suclj 
time as the State shall have provided a commisj 
sion or other authority for such regulation anc} 
control: J 

Provided, That the jurisdiction of the coim 
mission shall cease and determine as to each 
specific matter of regulation and control pre¬ 
scribed in this section as soon as the State shall 
have provided a commission or other authority 
for the regulation and control of that specific 
matter. [16 USCA § 812.]” 

“§20. [Act of 1920.] That when said power or 
any part thereof shall enter into interstate or 
foreign commerce the rates charged and the 
service rendered by any such licensee, or by any 
subsidiary corporation, the stock of which is 
owned or controlled directly or indirectly by' 
such licensee, or by any person, corporation, or 
association purchasing power from such licen-j 
see for sale and distribution or use in public 
service shall be reasonable, nondiscriminatory, 
and just to the customer and all unreasonable, 
discriminatory and unjust rates or services are 
hereby prohibited and declared to be unlawful; 
and whenever any of the States directly con- 
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cerned has not provided a commission or other 
authority to enforce the requirements of this 
section within such State or to regulate and 
control the amount and character of securities 
to be issued by any such parties or such States 
are unable to agree through their properly 
constituted authorities on the services to be 
rendered or on the rates or charges of payment 
therefor, or on the amount or character of se¬ 
curities to be issued by any of said parties, 
jurisdiction is hereby conferred upon the com¬ 
mission, upon complaint of any person aggriev¬ 
ed, upon the request of any State concerned, 
or upon its own initiative to enforce the pro¬ 
visions of this section, to regulate and control 
so much of the services rendered, and of the 
rates and charges of payment therefor as con¬ 
stitute interstate or foreign commerce and to 
regulate the issuance of securities by the parties 
included within this section, and securities is¬ 
sued by the licensee subject to such regulations 
shall be allowed only for the bona fide purpose 
of financing and conducting the business of 
such licensee. [16 USCA § 813.] ” 

201. (a) It is hereby declared that the 
business of transmitting and selling electric 
energy for ultimate distribution to the public 
is affected with a public interest, and that 
Federal regulation of matters relating to gen¬ 
eration to the extent provided in this Part and 




I 


15[ 

Statutes Involved 

the Part next following and of that part of 
such business which consists of the transmis¬ 
sion of electric energy in interstate commerce 
and the sale of such energy at wholesale in 
interstate commerce is necessary in the public 
interest, such Federal regulation, however, to 
extend only to those matters which are not sub¬ 
ject to regulation by the States. [16 USCA § 
824.]” 

201. (b) The provisions of this Part 
shall apply to the transmission of electric 
energy in interstate commerce and to the sale 
of electric energy at wholesale in interstate 
commerce, but shall not apply to any other sale j 
of electric energy or deprive a State or State 
commission of its lawful authority now exer- | 
cised over the exportation of hydroelectric 
energy which is transmitted across a State 
line. 

The Commission shall have jurisdiction over 
all facilities for such transmission or sale of 
electric energy, but shall not have jurisdiction, 
except as specifically provided in this Part and 
the Part next following, over facilities used 
for the generation of electric energy or over 
facilities used in local distribution or only for 
the transmission of electric energy in intra¬ 
state commerce, or over facilities for the trans¬ 
mission of electric energy consumed wholly by 
the transmitter. 116 USCA $ 824.]” 


n 
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STATEMENT OF POINTS 


Point 1. 

The Federal Power Commission erred in taking 
jurisdiction over the sales by Penn Water of elec¬ 
tric energy produced in Pennsylvania and sold to 
Pennsylvania customers for consumption in Penn¬ 
sylvania. Such sales are purely intrastate and not 
subject to federal jurisdiction under either Part I 
or Part II of the Federal Power Act. The com¬ 
mingling of such intrastate energy with energy 
flowing from another state does not preclude the 
Federal Power Commission from making source 
allocations for the purpose of rate regulation. 

Point 2. 

The Federal Power Commission erred in taking 
jurisdiction over the sales within Pennsylvania by 
Penn Water of commingled intrastate and inter¬ 
state energy when the sales are predominantly of 
intrastate energy (83% to 17%), the addition of 
interstate energy is supplemental in character, and 
the sales are matters of local concern. 
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SUMMARY OF ARGUMENT 


Point 1. | 

The Federal Power Commission took jurisdiction | 
over all of Penn Water’s sales except the sale to 
Pennsylvania Railroad which is not a sale for re¬ 
sale. In doing so, the Federal Power Commission 
ignored the fact that Penn Water produces a sub¬ 
stantial quantity of power in Pennsylvania (or 

I 

purchases power produced in Pennsylvania) which 
is sold to Pennsylvania customers for consumption 
in Pennsylvania. Under the doctrine laid down in 
Peoples Gas Company v. Pub. Ser. Comm., 270 U.S. 
550, 554, 555 (1926), these are unquestionably sales I 
in intrastate commerce over which the Federal 

1 

Power Commission has no jurisdiction under either 
Part I or Part II of the Federal Power Act, which 
gives the Federal Power Commission limited juris¬ 
diction only over power which enters interstate 
commerce. In the Peoples Gas case the utility re- j 
ceived two thirds of its gas from West Virginia and 
produced the other third in Pennsylvania. The gas 
from both sources was mixed and sold to the various j 
customers. The Supreme Court of the United States 
held that the West Virginia gas was in interstate 
commerce but that the Pennsylvania gas was in 
intrastate commerce only, saying that for all prac¬ 
tical purposes the two are separable. 
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The Federal Power Commission itself has ordered 
similar separations or allocations according to the 
source of powder in its order of October 25, 1949, 
prescribing rate schedules for Penn Water. 

Point 2. 

Of the energy sold to the three Pennsylvania cus¬ 
tomers, PP&L, PE, and ME, S3% is produced in 
Pennsylvania; 17% is obtained as “backfeed” from 
Consolidated. The latter portion, of course, moves 
in interstate commerce and could have been regu¬ 
lated by the Federal Power Commission, if it had 
chosen to do so. Once it reaches the Pennsylvania 
hydro-electric plants, however, it is used merely to 
supplement Penn Water’s and Safe Harbor’s pro¬ 
duction in order that they can comply with their 
firm power contracts with the Pennsylvania cus¬ 
tomers. These sales by a Pennsylvania corpora¬ 
tion to Pennsylvania customers of electric energy 
predominantly intrastate in character, are matters 
of local concern which should logically be regu¬ 
lated by the local regulatory commission. 

This position is sustained by the case of Lone 
Star Gas Company v. Texas, 304 U.S. 224 (1938) 
where the Texas Commission regulated the rates 
for all gas delivered in Texas including a quantity 
amounting to 11% which had been obtained from 
Oklahoma and commingled with the Texas gas. The 
Court said that the gas from Oklahoma became an 
integral part of the gas supplied to various Texas 
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communities in the gas company’s intrastate busi¬ 
ness, and that the Texas Commission was entitled 
so to consider it in fixing rates. In the instant case 
the sales to Pennsylvania customers are also pre¬ 
dominantly intrastate in character. Federal juris¬ 
diction should not be based upon the secondary 
characteristics of an operation. 
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ARGUMENT 


Preliminary Statement 


Point I and Point II of Penn Water’s brief con¬ 
tain arguments that the Federal Power Commis¬ 
sion has no jurisdiction over Penn Water’s rates, 
and especially the rates for sales to Pennsylvania 
customers. The Pennsylvania Commission is in 
accord with those arguments and will not repeat 
them in this brief, except to say that it remains 
ready, willing and able to regulate jointly with the 
Public Service Commission of Maryland the inter¬ 
state sales of Penn Water in accordance with Sec¬ 
tion 20, Part I of the Federal Power Act. 



Argument 



Point 1. 1 

The Federal Power Commission has no Jurisdic¬ 
tion over the sale of energy produced in Pennsyl¬ 
vania and sold to Pennsylvania customers. 


The sale of energy to The Pennsylvania Railn 
road is not a sale for resale and was therefore not 
regulated by the Federal Power Commission. The 
Federal Power Commission, however, took jurisdic¬ 
tion over all other Penn Water sales. It is undis¬ 
puted that Penn Water produces a substantial 1 
quantity of power in Pennsylvania (or purchasesi 
power produced in Pennsylvania) which is sold to 
Pennsylvania customers for consumption in Penn-' 
sylvania. These are unquestionably sales in intra¬ 
state commerce over which the Federal Power Com-j 
mission has no jurisdiction under either Part I or 
Part II of the Federal Power Act. Section 20 of 
Part I gives the Federal Power Commission juris¬ 
diction over that portion of power which enters in-j 
terstate or foreign commerce if the states involved 
are unable to agree. Section 19 leaves jurisdiction 
over intrastate sales to the State, if it has a regu-j 
latory commission. Sections 201(a) and 201(b) of 
Part II limit Federal Power Commission’s rate 
jurisdiction to the “transmission of electric energy 
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in interstate commerce and the sale of such energy 
at wholesale in interstate commerce.’’ 

That the energy produced and sold in Pennsyl¬ 
vania is in intrastate commerce, whether or not 
mingled with energy obtained from another state, 
is conclusively proved by the holding of the Su¬ 
preme Court of the United States in Peoples Gas 
Co. v. Pub. Ser. Comm., 270 U.S. 550, 554, 555 
(1926). In that case the gas company received two- 
thirds of its gas from West Virginia and produced 
the other one-third in Pennsylvania. The gas from 
both sources was mixed and sold to various cus¬ 
tomers. The Court held that the West Virginia gas 
was in interstate commerce but that the Pennsvl- 
vania gas was in intrastate commerce only: 

“As respects the Pennsylvania gas we think 
it must be held to be in intrastate commerce 
only. Feeding it into the same pipe lines with 
the West Virginia gas works no change in this 
regard. Of course after the commingling the 
two are undistinguishable. But the proportions 
of both in the mixture are known and that of 
either readily may be withdrawn without af¬ 
fecting the transportation or sale of the rest. 
So for all practical purposes the two are sep¬ 
arable, and neither affects the character of the 
business as to the other. Eureka Pipe Line Co. 
v. Hallanan, 257 U.S. 265; United Fuel Gas Co. 
v. Hallanan, 257 U.S. 277, 281. And see Hallanan 




Argument 


4 

v. Eureka Pipe Line Co., 261 U.S. 393; Hallanan 

V. United Fuel Gas Co., 261 U.S. 398.” | 

Even if the Federal Power Commission should be 
considered to have jurisdiction over the sales of 
energy obtained through backfeed (which we will 
show to be improper in the following section oi[ 
this brief), this would provide no basis for federal 
regulation of energy produced and sold in Penn-i 
sylvania. To make a division between the purely! 
intrastate energy and the energy obtained by back-] 
feed from Consolidated is entirely practical. The 
Federal Power Commission, itself, recognized the 
feasibility and duty of making such allocations in 
its Order of Oct. 25, 1949 prescribing rate schedules! 
for Penn Water. There the Federal Power Commis-j 
sion specified, in each of the three schedules of rates 
to the Pennsylvania customers, an identical formu-! 
la for fuel cost adjustment “applicable to the por-j 
tion of the kilowatt-hours sold as firm energy to 
the Pennsylvania customers which is supplied by j 
Baltimore Company * * (Supp. Pet. App. 53) 
By simple addition, subtraction and division of 
metered quantities of energy this formula purported | 
to determine the relation of energy “supplied by ' 
Baltimore’’ to the total energy supply in Pennsyl¬ 
vania. The separation of sources of supply which 
the Federal Power Commission here made is the 
type of separation or allocation it should have 
made, but failed to make between the intra and j 
interstate sources. In the face of a record showing 
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the limited nature of the interstate supply of 
energy to Pennsylvania customers and the Com¬ 
mission’s own evidence showing [no more than] 
17% in 1946, the Federal Power Commission’s 
claim to 100% jurisdiction is clearly in error. 

In addition, the Supreme Court has approved 
Federal Power Commission allocations where the 
utility’s business (as in the case of Penn Water) 
consisted of intrastate sales, direct industrial sales 
and interstate wholesales. Colorado Interstate Gas 
Co. v. Federal Power Commission, 324 U.S. 581 
(1945). A similar allocation was required where 
direct industrial sales were involved in the case of 
Panhandle Eastern Pipe Line Co. v. Federal Power 
Commission, 324 U.S. 635 (1945). 

When the Federal Power Commission has partial 
jurisdiction and takes complete jurisdiction its 
order is fundamentally in error and must be re¬ 
versed. 
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Point 2. 

The sales to Pennsylvania customers are local 
in character and the interstate commerce involved 
so negligible as to be merely incidental to the pre¬ 
dominant intrastate business, and being such should 
be regulated by the state commission. 


Most of the energy sold to the three Pennsylvania 
customers, PP&L, PE, and ME, is produced in 
Pennsylvania. As we have pointed out in the pre¬ 
vious section of this brief, that energy is completely 

• 

in intrastate commerce. The next question is wheth¬ 
er the backfeed from Consolidated is subject to 
Federal Power Commission jurisdiction or to that 
of the Pennsylvania Commission. The transmission 
of that energy from Maryland to the hydro plants 
in Pennsylvania is interstate transmission and 
could be regulated by the Federal Power Commis¬ 
sion, if it chose to do so, but only to the extent of 
the sales from Consolidated to Penn Water and 
Safe Harbor. Thereafter, however, it is used merely 
to supplement Penn Water and Safe Harbor’s pro¬ 
duction in order that they can comply with their 
firm power contracts with the Pennsylvania cus¬ 
tomers. 

The sales of energy by a Pennsylvania corpora¬ 
tion to Pennsylvania customers are matters of local 
concern which should logically be regulated by the 






26 


Argument 

local regulatory commission which is closer to the 
utility’s problems. 

We are aware that the Supreme Court has ap¬ 
proved federal regulation of a gas utility which sells 
for resale within a state. Illinois Gas Co. v. Public 
Service Co., 314 U.S. 498, 502, 503 (1942). But in 
that case all the gas sold came from sources out¬ 
side the state. Here the primary source of energy is 
■within the state; only a minor portion has any in¬ 
terstate characteristics, and it is mingled with the 
predominant intrastate energy. 

It should also be kept in mind that this supple¬ 
mental backfeed is not a constant or continuous 
operation. During periods of high river flow, no 
backfeed is obtained by Penn Water, and even at 
other times backfeed may be obtained only part of 
any given day or hour. (Jt. App. 406). 

The record shows that Penn Water received in 
1946 no more than 17% of the total energy supply 
in Pennsylvania as backfeed from Baltimore. In 
Exhibit 421, Table V-B (Jt. App. 4378), a cost al¬ 
location by the Federal Powder Commission staff, 
it is shown that total energy sales in Pennsylvania 
w^ere 937,950 Mwh while backfeed totalled 159,637 
Mwh, or 17% of the sales. Therefore, in 1946, 83% 
of the sales in Pennsylvania were of energy pro¬ 
duced in Pennsylvania. The percentages shown in 
Exhibit 421 of 34.4% supplied by Baltimore and 
65.6% obtained from Penn Water’s resources are 
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erroneous in that they are based on the inclusion 
of 162,677 Mwh “diversion” from Safe Harbor, 
which energy is likewise produced in Pennsylvania 
and sold to Pennsylvania customers. 

The case of Lone Star Gas Co. v. Texas, 304 U.S. 
224, 236 (1938), where a company sold gas to dis¬ 
tributing companies in Texas, 11% of the g^s 
having been obtained from Oklahoma, demonstrates 
that actually and realistically there is no interstate 
transmission involved in the instant case. In the 
Lone Star case, the Texas commission regulated 
the rates of all gas delivered in Texas, including 
that obtained from Oklahoma and commingled wdt|h 
the Texas gas. The Supreme Court of the United 
States held that, under the circumstances, tlje 
Texas Commission was not undertaking to regulate 
sales and deliveries of gas in interstate commerde 
(p. 236). Among the circumstances mentioned was 
that the Oklahoma and Texas gas was commingled 
and “divided and redivided until it was impossible 
to trace or identify it by volume at any city gate 
of delivery’ ’ (p. 238). On page 239 of the opinio^i 

I 

the Court said: 


“• • * Aside from that, we think that th<^ 
proved manner in which the gas from Okla; 
homa was treated and handled in Texas mad^ 
it an integral part of the gas supplied to the; 
Texas communities in appellant’s intrastate 
business and that the Commission was entitled 
so to consider it in fixing its rate.” 


i 
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The treatment and amount of the backfeed energy- 
in this case also make it an integral part of the 
energy produced in Pennsylvania and sold to Penn¬ 
sylvania customers in Penn Water’s intrastate 
business. 

Federal jurisdiction should not be based upon the 
secondary characteristics of an operation. As ex¬ 
treme examples, we hardly think that the Federal 
Power Commission could take jurisdiction over 
sales of energy which are purely intrastate 350 
days a year and implemented with some interstate 
energy on the few remaining days. Nor do we think 
a mixture of intrastate and interstate energy at a 
ratio of 10,000 to 1 would be a proper basis for 
such jurisdiction. The primary features of the op¬ 
eration should control. The sales to Pennsylvania 
customers are local in nature and primarily intra¬ 
state. As is pointed out in Penn Water’s brief this is 
not a matter of permitting the Federal Power Com¬ 
mission to regulate accounting or the sale of securi¬ 
ties; it is a matter of limiting the Federal Power 
Commission to the jurisdiction over rates as speci¬ 
fically set forth in the Federal Power Act. 









Argument 


29 


Conclusion 


Therefore, the Pennsylvania Commission urges 
this Court that the orders of the Federal Power 
Commission are fundamentally in error and should 
be reversed. 

Respectfully submitted, 
Pennsylvania Public Util¬ 
ity Commission 

By: 

Lloyd S. Benjamin, 

Assistant Counsel , 

Thomas M. Kerrigan, 
Assistant Counsel, 

Charles E. Thomas, 

Counsel. 
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APPENDIX A 


BEFORE THE FEDERAL POWER COMMIS¬ 
SION 

Re: Pennsylvania Water and Power Corporation 

Docket No. IT 5915 


PETITION TO INTERVENE 


To the Honorable, The Members of the Said Com¬ 
mission : 

Pennsylvania Public Utility Commission, by 
Harold A. Scragg, Counsel, and Samuel G. Miller, 
Senior Counsel, respectfully represents: 

1. Pennsylvania Public Utility Commission is 
the regulatory body having jurisdiction to regulate 
rates and charges for the sale of electric energy to 
the public for compensation within the Common¬ 
wealth of Pennsylvania by virtue of Act No. 43, 
Pennsylvania Laws 1937, P.L. 160, and Act No. 
286, Pennsylvania Laws 1937, P.L. 1053, as 
amended, and is a “State Commission” within the 
meaning of Section 15(a) of the Federal Power 
Act (15 USCA 717n). 

2. It appears that your Honorable Commis¬ 
sion has instituted the instant rate case against 
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Pennsylvania Water and Power Corporation, a 
Pennsylvania corporation. 

i 

3. It is in the public interest that your Petitioh- 
er, Pennsylvania Public Utility Commission, par¬ 
ticipate in the instant proceeding for the reason 
that there is now pending a rate proceeding insti¬ 
tuted by your Petitioner against Pennsylvania 
Water and Power Corporation at your petitioner 
Docket No. C.14028. 


4. Many of the issues material to the instant 
proceeding are also material to the rate proceed¬ 
ing instituted by your petitioner. ] 


5. By executive action of December 5, 1944, 
Pennsylvania Public Utility Commission authorized 
the filing of this petition. 


Wherefore, your petitioner prays your Honorable 
Commission for leave to intervene in the instan| 
proceeding. j 

Pennsylvania Public Utility 
Commission j 

By: j 

Harold A. Scragg (s), i 

Counsel, 

Samuel G. Miller (s), 

Senior Counsel. 
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State of Pennsylvania, 

County of Dcuuphin, ss: 

John Siggins, Jr., being duly sworn, says he is 
the Chairman of Pennsylvania Public Utility Com¬ 
mission, Petitioner herein; that he has read the 
foregoing petition and that the statements and 
allegations therein are true to the best of his 
knowledge, information and belief. 

John Siggins, Jr. (s), 
Chairman. 

Sworn to and subscribed before me this 19th day 
of December 1944. 

E. L. Staats, 

Notary Public. 

My Commission expires at the end of the next 
Session of the Senate. 



Appendix B 


APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Basil Manly, Chairman; Claude L. Drap¬ 
er, Commissioners: Leland Olds, John W. Scbtt 
and Nelson Lee Smith, January 9, 1945. 


Docket IT-5915 


In the matter of Pennsylvania Water & 

Company 


ORDER PERMITTING INTERVENTION 


Upon consideration of the petition to intervene 
in this proceeding filed on December 22, 1944, b^ T 
the Pennsylvania Public Utility Commission; anjd 

It appearing to the Commission that: 

The participation of the Pennsylvania Pub¬ 
lic Utility Commission in this proceeding mai' 
be in the public interest; I 



i 
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The Commission orders that: 

The Pennsylvania Public Utility Commission 
be and it is hereby permitted to become an in- 
tervenor in this proceeding. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 
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APPENDIX C 

I 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Docket No. IT-5915 

In the Matter of Pennsylvania Water & Power 1 

Company 

j 

APPLICATION OF PENNSYLVANIA PUBLIC 
UTILITY COMMISSION FOR A REHEARING 
IN RESPECT OF THE COMMISSION’S ORDER 

ISSUED JANUARY 5, 1949 

The Pennsylvania Public Utility Commission 
(hereinafter called the Pennsylvania Commission), 
intervener and party to the proceedings in the 
above matter, being aggrieved by the Federal Powf 

i 

er Commission (hereinafter called Commission) 
order dated January 5, 1949, hereby applies anq 
petitions for a rehearing in respect of said order iri 
accordance with Section 313(a) of the Federal Powj 
er Act and the Commission’s Rule 34 of Practice 
and Procedure (18 CFR 1.34). i 
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By said order of January 5, 1949, the Commission 
denied the motion to dismiss for want of jurisdic¬ 
tion of respondents, Pennsylvania Water & Power 
Company (hereinafter called Penn Water), and 
Susquehanna Transmission Company of Maryland 
(hereinafter called Transmission Company), found 
that the rates and charges of respondent to Con¬ 
solidated Gas Electric Light and Power Company 
of Baltimore (hereinafter called Baltimore Com¬ 
pany), and to Metropolitan Edison Company 
(hereinafter called Metropolitan Company), Penn¬ 
sylvania Power and Light Company (hereinafter 
called PP&L), and Philadelphia Electric Company 
(hereinafter called Philadelphia Company), were 
unjust and unreasonable and required the respond¬ 
ents to file new schedules of rates and charges af¬ 
fecting certain reductions in revenues to the re¬ 
spondents. 

In Opinion 173 incorporated by reference into 
the said order of the Commission and in the order 
itself the Commission made findings as to its jur¬ 
isdiction over the parties and subject matter of 
this proceeding. Said jurisdictional findings and 
orders are erroneous in several respects. 

Accordingly, Pennsylvania Public Utility Com¬ 
mission, petitioner, herewith sets forth specifically 
the acts of the Commission by which it is aggrieved 
and the grounds upon which this application and 
petition are based: 




Appendix C 

I. 



THE OEDEE OF JANUAEY 5,1949 IS BEYONlj) 
THE STATUTOEY JUEISDICTION AND AIjl 
THOEITY OF THE COMMISSION AND 4 
THEEEFOEE EEEONEOUS, UNLAWFUL AND 

VOID 


A. The Commission erred in finding that the out¬ 

put of the so-called inter-connected system of Penp 
Water, Safe Harbor and Baltimore Company are j 
in interstate commerce. j 

The Federal Power Commission has failed to 
take cognizance of the fact that many of the opera¬ 
tions of Penn Water are purely intrastate in char¬ 
acter and are therefore not subject to federal regu¬ 
lation under either Part I or Part II of the Federal 
Power Act. The operations of Penn Water, Safe| 
Harbor and Baltimore Company are not so inte¬ 
grated that they cannot be separated for regulatory 
purposes into interstate and intrastate commerce. 

B. Penn Water sales to Metropolitan Company, 
Philadelphia Company, and to PP&L are not sales 
for resale in interstate commerce. 

I 

The energy supplied to the Pennsylvania con¬ 
sumers of Penn Water is generated in Pennsyl¬ 
vania and normally flows through to those cus¬ 
tomers without leaving the boundaries of Pennsyl- | 
vania. The unusual instances in which the energy 
flows northward from the Baltimore Company are 
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not sufficient to constitute sales to Pennsylvania 
customers as “sales for resale in interstate com¬ 
merce.’’ 

C. The rates and charges of Penn Water are not 
subject to Commission regulation under Part II of 
the Federal Power Act. 

Penn Water is subject to Commission regulation 
if at all under Part I of the Federal Power Act as 
a licensee. This section is exclusive and does not 
permit regulation of Penn Water as a public utility 
under Part II. Nor has Part I been repealed in part 
by implication by Part II of the Federal Power 
Act. 

D. The Federal Power Commission has ex¬ 
ceeded its jurisdiction under Part 1 of the Federal 
Power Act. 

The Commission is in error in its finding that 
Pennsylvania and Maryland are “unable to agree” 
through their properly constituted authorities on 
the rates or charges of payment within the mean¬ 
ing of Section 20 of Part I of the Act. Consequent¬ 
ly jurisdiction over the rates and charges of Penn 
Water for interstate sales remain with these two 
states. For intrastate sales each state has its own 
separate jurisdiction. 

E. The Federal Power Commission has no jur¬ 
isdiction over joint rates or the division thereof 
between joint servers. 
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There is no reference in the Federal Power Act 
to joint rates, and the Federal Power Commission 
has no authority to assert jurisdiction beyond the 
plain intent of the Act. 

F. The Federal Power Commission was in errbr 
in its cost of service allocations. 

The method of determining cost of service allo¬ 
cations to Pennsylvania customers and to Baltimore 
Company is unfair and prejudicial to Pennsylvania 
customers. As an example, but without limiting thjs 
Commission’s objection to the entire theory add 
method of allocations, the Federal Power Commis¬ 
sion erred in basing its capacity cost of service al¬ 
location upon a particular time of year when thei^e 
is a low river flow. 

Wherefore, the petitioner respectfully represent¬ 
ing that grave errors have been committed by thje 
Commission’s order of January 5, 1949, applies an<[] 
petitions for a rehearing or abrogation thereof. 

Respectfully submitted, 
Pennsylvania Public Utility 
Commission 

By (s) Arthur J. Diskin, 1 

Assistant Counsel, 

(s) Lloyd S. Benjamin, 

Assistant Counsel, 

(s) Charles E. Thomas, 

Counsel. 
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State of Pennsylvania , 

County of Dauphin, ss: 

John Siggins, Jr., being duly sworn according to 
law, deposes and says that he is Chairman of 
Pennsylvania Public Utility Commission and as 
such is authorized to make this affidavit in its be¬ 
half, and that the statements contained in the 
foregoing application for rehearing are true and 
correct to the best of his knowledge, information 
and belief. 

(s) John Siggins, Jr., 

Chairman. 

Sworn to and subscribed before me this 28th day 
of January, 1949. 

(s) Miriam A. Green aw alt, 
Notary Public. 


CERTIFICATE OF SERVICE 


I hereby certify that I have today served a copy 
of the within application for rehearing upon the 
following named parties to the foregoing proceed¬ 
ing by depositing the same in the United States 
mail properly addressed with postage prepaid: 

Frederic L. Ballard, Esquire 
Ballard, Spahr, Andrews & Ingersoll 
1035 Land Title Building 
Philadelphia, Pennsylvania 
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Alfred P. Ramsey, Esquire 
G. Kenneth Reiblich, Esquire 
Consolidated Gas Electric Light and Power Cotn- 
pany of Baltimore 
Lexington Building 


Baltimore, Maryland 

John C. Kelly, Esquire 
Hull, Leiby and Metzger 
Harrisburg, Pennsylvania 

Charles D. Harris, General Counsel 


Maryland Public Service Commission 
Munsey Building 


Baltimore 2, Maryland. 


Herbert S. Levy, Esquire 
45 N. Duke Street 


Lancaster, Pennsylvania 


Raymond Sparks, Esquire 

Hewes and Await 

822 Connecticut Avenue, N. W. 

Washington, D. C. j 

Dated at Harrisburg, Pennsylvania, this 28th day 
of January, 1949. 

(s) Charles E. Thomas, 

Counsel. 

127 North Office Building 
Harrisburg, Pennsylvania 
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APPENDIX D 

IN THE UNITED STATES COURT OF AP¬ 
PEALS 

For the District of Columbia Circuit 

No. 10239 

Pennsylvania Public Utility Commission, 

Petitioner 

v. 

Federal Power Commission, 

Respondent 

PETITION FOR REVIEW 

To the Honorable, The Judges of the United States 
Court of Appeals for the District of Columbia 
Circuit: 

The Pennsylvania Public Utility Commission, 
Petitioner, (hereinafter called the Pennsylvania 
Commission), intervener in and party to the pro- 
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ceedings in the above matter 1 , files its petition un¬ 
der Section 313(b) of the Federal Power Act (49| 
Stat. 860; 16 U.S.C.A. Section 825(b) to review and 
set aside an “Order Reducing Rates,’ 7 issuec^ 
January 5, 1949, by the Federal Power Commission 
at its Docket No. IT-5915, and being aggrieved by a 
Federal Power Commission order issued Februarv 

w 

26, 1949, denying rehearing of the order of Janu-j 
ary 5, 1949, at the said Docket No. IT-5915; there¬ 
upon represents and shows to the Court: 

The Nature of the Proceeding as to Which Review 

Is Sought. 

I. The Pennsylvania Public Utility Commission 
is the duly constituted agency of the Common¬ 
wealth of Pennsylvania which is invested with juris¬ 
diction over public utilities operating within the 
Commonwealth, and more particularly, with juris¬ 
diction over the intrastate operations of Pennsyl¬ 
vania Water & Power Company. 

II. The Federal Power Commission, by order 
dated September 1, 1944, at its Docket No. IT-5915, 
instituted a general order of investigation to de¬ 
termine whether any rates, charges, classification, 
rules, regulations, practices, or contracts of Penn-! 
sylvania Water & Power Company, subject to the 
jurisdiction of the Commission, are unjust, un¬ 
reasonable, unduly discriminatory, or preferential, j 

1 Reference is here made to the proceeding be¬ 
fore the Federal Power Commission (IT-5915) re¬ 
view of which is herein sought. 


i 
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The Pennsylvania Commission was permitted to 
intervene in Docket No. IT-5915. 

III. The Federal Power Commission, by its 
order issued January 5, 1949, and accompanying 
opinion No. 173, asserted jurisdiction over the en¬ 
tire services rendered by Pennsylvania Water & 
Power Company (except as to sales to Pennsyl¬ 
vania Railroad Company in Pennsylvania), in¬ 
cluding sales to Pennsylvania Power & Light Com¬ 
pany, Philadelphia Electric Company and Metro¬ 
politan Edison Company, all within the Common¬ 
wealth of Pennsylvania. The revenue reductions re¬ 
quired by the Commission’s order to the Pennsyl¬ 
vania customers were substantially different from 
the revenue changes required by the Pennsylvania 
Commission in proceedings before it culminating 
in its order of September 27,1948, fixing temporary 
rates for Pennsylvania Water & Power Company. 
The scope of both the Federal Power Commission 
and the Pennsylvania Commission’s orders were 
identical as to the services rendered by Pennsyl¬ 
vania Water & Power Company in Pennsylvania, 
except as to sales to Pennsylvania Railroad Com¬ 
pany; however, different rates were established by 
both orders, with the result that there is a direct 
conflict between the two orders. 

The Facts and the Statutes Upon Which Jurisdic¬ 
tion is Based 

I. The order of wdiich review is sought w T as is¬ 
sued January 5, 1949, purportedly under the pro- 
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visions of the Federal Power Act (49 Stat. 863; l|6 
U.S.C.A. 791 et seq.,). j 

II. The provisions for review of Orders of the 
Federal Power Commission are contained in Sec¬ 
tions 313(a) and 313(b) of the Federal Power Act. 
Section 313(a) provides, as a prerequisite to judi¬ 
cial review the filing of an application for rehear¬ 
ing with the Commission within thirty days of thp 
issuance of the order. The Petitioner filed its ap¬ 
plication for rehearing on or about January 28|, 
1949, within the time provided by the Act. The Fed^ 
eral Power Commission by Order dated February 
26, 1949, denied the application for rehearing, j 

III. Section 313(b) of the Federal Power Act 

provides for judicial review of orders of the Fedi 
eral Power Commission by petition for review to 
the Circuit Court of Appeals for the circuit whereirJ 
the project is located or the Circuit Court' of Ap-j 
peals for the District of Columbia, which review ip 
limited to the objections raised in the petition for! 
rehearing. ! 

The Relief Prayed 

The Petitioner prays that: 

I. The said Federal Power Commission orders 
of January 5, 1949, and February 26, 1949, be re¬ 
viewed by this Court; and that said orders be set 
aside or modified, or that such other orders may be 
made herein as to this Honorable Court may seem 
just; 
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II. If and to the extent it may be legally neces¬ 
sary to do so before hearing and decision herein, 
the Petitioner hereby applies to this Honorable 
Court for leave to adduce such additional evidence 
as may be necessary and proper in this matter. 

III. This Honorable Court shall grant such 
further relief as may seem just and proper in the 
premises. 

The Points on Which Petitioner Intends to Rely 

I. The Federal Power Commission has no juris¬ 
diction, authority, or power to issue and enforce 
its Orders, for the reason that the States directly 
concerned, i. e., Pennsylvania and Maryland, each 
has a Commission authorized to enforce the re¬ 
quirements of Section 20 of the Federal Power Act 
and to regulate and control the rates and charges of 
Pennsylvania Water & Power Company insofar as 
the service of Pennsylvania Water & Power Com¬ 
pany is rendered in the Commonwealth of Pennsyl¬ 
vania and the State of Maryland in interstate com¬ 
merce, and such states are not unable to agree, 
through their properly constituted authorities, on 
the rates and charges for service of Pennsylvania 
Water & Power Company. 

II. The Federal Power Commission has no jur¬ 
isdiction, authority, or power under Section 20 of 
the Federal Power Act, nor under any other part of 
the Federal Power Act, to regulate and control 
the rates of Pennsylvania Water & Power Company 
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for service, which service is not in interstate of 
foreign commerce. 

III. The Federal Power Commission has nc 
jurisdiction, authority or power to issue or enforce 
its orders under Part II of the Federal Power Act 
because Pennsylvania Water & Power Company, as 
a licensee, is not subject to the provisions of Part 
II of said Act. 

IV. The operations and output of the so-called 
inter-connected system of Pennsylvania Water & 

I 

Power Company, Safe Harbor Water Power Cor¬ 
poration and Consolidated Gas Electric Light and 
Power Company of Baltimore are in intrastate asj 
well as interstate commerce and the operations andj 
output can be easily segregated for regulatory pur-i 
poses. j 

V. The sales of Pennsylvania Water & Power 

Company to Metropolitan Edison Company, Phil¬ 
adelphia Electric Company and to Pennsylvania 
Power & Light Company are not sales for resale 
to interstate commerce. j 

VI. The Federal Power Commission has no jur¬ 
isdiction, authority or power over joint rates or 
the division thereof between joint servers. 

VII. The method of determining cost of service 
allocations to Pennsylvania customers and to Con¬ 
solidated Gas Electric Light and Power Company 
of Baltimore is unfair and prejudicial to Pennsyl¬ 
vania customers. 


48 


Appendix D 

Other Objections and Exceptions 

Petitioner does not waive but expressly reaf¬ 
firms and reviews each and all of the objections and 
exceptions to the jurisdictions of the Commission, 
as shown by the transcription of the record before 
the Commission. 

Respectfully submitted, 
Pennsylvania Public Utility 
Commission 

By: 

(s) Arthur J. Diskin, 

Assistant Counsel, 

(s) Thomas M. Kerrigan, 
Assistant Counsel, 

(s) Lloyd S. Benjamin, 
Assistant Counsel, 

(s) Charles E. Thomas, 

Counsel. 


Commonwealth of Pennsylvania, 

County of Dmphin, s$: 

John Siggins, Jr., being duly sworn according 
to law, deposes and says that he is Chairman of the 
Pennsylvania Public Utility Commission, and as 
such is authorized to make this affidavit in its be¬ 
half, and that the statements contained in the forego- 
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ing petition are true and correct to the best of his 
knowledge, information and belief. 

(s) John Siggins, Jr., 

Chairman. 

Sworn to and subscribed before me this 22 day cif 
April, 1949. j 


(s) Miriam A. Greenawalt, 
Notary Public. 
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IN THE 

UNITED STATES COURT OF APPEALS 
For the District of Columbia 


No. 10,236 


Pennsylvania Water & Power Company, A Cor¬ 
poration, and Susquehanna Transmission Com¬ 
pany of Maryland, A Corporation, 

Petitioners, 



Federal Power Commission, 

Respondent. 


No. 10,239 

Pennsylvania Public Utility Commission, 

Petitioner, 

v. 

Federal Power Commission 

Respondent. 


No. 10,531 


Pennsylvania Water & Power Company, A Cor¬ 
poration, and Susquehanna Transmission Com¬ 
pany of Maryland, A Corporation, 

Petitioners, 


v. 

Federal Power Commission, 

Respondent. 
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• Motion to Annul or Remand Orders - 


MOTION TO ANNUL OR REMAND ORDERS 
OF THE FEDERAL POWER COMMISSION 


Comes now Pennsylvania Public Utility Com- 
mission (Pennsylvania Commission), Petitioner 
in Case No. 10,239, and respectfully moves this 
Court 

(1) To annul and dismiss the orders of the 
Federal Power Commission sought to be review¬ 
ed in Case No. 10,239 on the ground that the de¬ 
cision of the United States Court of Appeals for 
the Fourth Circuit in Pennsylvania Water <£• 
Power Company and Pennsylvania Public Util¬ 
ity Commission v. Consolidated Gas Electric 
Light and Power Company of Baltimore and 
Public Service Commission of Maryland, 184 F. 
2d 552 (1950), cert, denied December 11, 1950, 
renders invalid, null, void and of no effect the 
orders of the Federal Power Commission and the 
proceedings before it pursuant to which said 
orders were issued; or in the alternative, 

(2) To remand these proceedings to the Fed¬ 
eral Power Commission in accordance with the 
provisions of Section 313(b) of the Federal 
Power Act, (49 Stat. 838. 16 USC. 791, et seq.) 
with instructions to the Federal Power Commis- 
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Motion to Annul or Remand Orders 

sion to make proper jurisdictional findings that 

the Pennsylvania Commission has jurisdiction 

over sales bv Pennsvlvania Water & Power 1 

* * 

Company (Penn Water) to its Pennsylvania j 
customers and to make reasonable and proper 
cost of service allocation findings which conform I 
to the actual sales and operations of Penn 
Water; and 

(3) Grant such other and further relief as 
to this Court may seem just and proper. 

The proceedings presented to this Court for ! 
review, pursuant to the provisions of Section 
313(b) of the Federal Power Act, involve orders 
of the Federal Power Commission reducing ! 
rates and charges for electric services by Penn | 
Water and Susquehanna Transmission Com- ! 
pany of Maryland (Petitioners in Cases No. 
10,236 and No. 10,531) to certain retail and 
wholesale customers in Pennsylvania and Mary¬ 
land. In reaching the conclusions it did in its 
orders, the Federal Power Commission based 
its findings not only upon the operations pre¬ 
scribed by an agreement between Penn Water 
and Consolidated Gas Electric Light and Power 

y 

Company of Baltimore (Consolidated) but in 
manv instances on the agreement itself. In do- 
ing so, the Federal Power Commission neces- | 
sarilv assumed the validitv of the agreement I 
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Motion to Annul or Remand Orders 

which, by its terms, was to continue in force un¬ 
til 1980. This is the agreement which the Court 
of Appeals for the Fourth Circuit found invalid. 

Wherefore, Petitioner prays this Court 

(1) To issue an order annulling and dismiss¬ 
ing the orders of the Federal Power Commis¬ 
sion which are the subject of review in these pro¬ 
ceedings, or 

(2) To remand these proceedings to the Fed¬ 
eral Power Commission with instructions to 
make proper jurisdictional findings that the 
Pennsylvania Commission has jurisdiction over 
sales by Pennsylvania Water & Power Company 
(Penn Water) to its Pennsylvania customers 
and to make reasonable and proper cost of serv¬ 
ice allocation findings which conform to the ac¬ 
tual sales and operations of Penn Water, 

(3) To grant such other and further relief as 
to this Court may seem just and proper. 

Respectfully submitted, 


Lloyd S. Benjamin, 
Assistant Counsel, 


Thomas M. Kerrigan, 
Assistant Counsel, 




Motion to Annul or Remand Orders 


Charles E. Thomas, 
Counsel. 

December 29, 1950 
North Office Building 
Harrisburg, Penna. 



BRIEF OF PENNSYLVANIA PUBLIC UTIL 
ITY COMMISSION IN SUPPORT OF FORE 

GOING MOTION 
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Statement of Question Presented 


STATEMENT OF QUESTION PRESENTED 


The question is whether orders of the Federal 
Power Commission reducing rates and charges 
of an electric utility should be annulled or re¬ 
manded when the Federal Power Commission 
has exceeded its jurisdiction and when it has 
based certain cost of service allocations on an 
agreement subsequently declared invalid. i 
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Statement of the Case 


STATEMENT OF THE CASE 


On September 1, 1944, the Federal Power 
Commission (F.P.C.) instituted an investigation 
at F.P.C- Docket No. IT-5915 into the rates and 
charges of Pennsylvania Water & Power Com¬ 
pany (Penn Water) and Susquehanna Trans¬ 
mission Company of Maryland, a wholly-owned 
subsidiary of Penn Water. The Pennsylvania 
Public Utility Commission (Pennsylvania Com¬ 
mission), the Public Seivice Commission of 
Maryland (Maryland Commission) and Consol¬ 
idated Gas Electric Light and Power Company 
of Baltimore (Consolidated) were permitted to 
intervene in the proceedings. Pennsylvania 
Commission opposed the extent of Federal Pow¬ 
er Commission’s claim of jurisdiction over 
the rates of Penn Water and after the issuance 
of Federal Power Commission’s order (Opinion 
173) reducing rates, January 5, 1949, applied 
for a rehearing, alleging not only lack of juris¬ 
diction in F.P.C., but also error in cost of serv¬ 
ice allocations and consequent prejudice to Penn¬ 
sylvania customers. Many of F.P.C.’s findings 
were based either on the operations between 
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Statement of the Case 

Penn Water and Consolidated as prescribed by 
agreement between the companies or on the 
agreement itelf. The application for rehearing 
was denied February 28, 1949 by Opinion 173-A, I 
and the Pennsylvania Commission petitioned 
for review of both orders by this Court, setting 
forth in its petition substantially the same mat- i 
ters covered in its application for rehearing 
(Pennsylvania Commission App. C and D). j 

In the meantime, and before the issuance of 
Opinion 173, Penn Water instituted proceedings 
in the United States District Court for the Dis- | 
trict of Maryland, at Baltimore, for a declara- ! 
tory judgment that the agreement between Penn j 
Water and Consolidated was invalid from its in- j 
eeption. The District Court, having permitted j 
intervention by the commissions of Pennsvlvania ! 
and Maryland, found the agreement to be valid 
and enforceable. On appeal the United States 
Court of Appeals for the Fourth Circuit found j 
the agreement to be invalid and remanded the I 
ease to the District Court w T ith instructions to ! 
enter a declaratory Judgment in accordance with 
its opinion. Consolidated and the Maryland 
Commission petitioned the Supreme Court of the 
United States for a writ of certiorari to the 
Court of Appeals, but certiorari was denied De¬ 
cember 11, 1950. 
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Statement of the Case 


As a result of the action of the Court of ap¬ 
peals, the Pennsylvania Commission believes 
that the orders of the F.P.C. cannot stand and 
has therefore submitted to this Court the motion 
printed herein. 



Statement of Points 
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STATEMENT OF POINTS 


1. The orders of the F.P.C. contained cost of 
service allocations resulting in prejudice and 
detriment to Pennsylvania customers. These 
findings were based to a very large extent on an 
agreement between Penn Water and Consolidat¬ 
ed which has since been declared invalid by the 
United States Court of Appeals for the Fourth 
Circuit. Therefore, the orders should not be al¬ 
lowed to stand. 

2. The brief of the F.P.C. filed well after the 
decision of the Court of Appeals shows that F.P. 
C. still cannot justify its cost of service alloca¬ 
tions without resort to the invalid agreement. 
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Argument 


ARGUMENT 


I. Preliminary Statement 


The Pennsylvania Commission believes that 
F.P.C. exceeded its jurisdiction when it took 
jurisdiction over all the rates and charges of 
Penn Water with the exception of direct retail 
sales to the Pennsylvania Railroad Company. It 
believes also, that, despite F.P.C. ’s denial in 
Opinion 173-A, that it took this very broad juris¬ 
diction because of the agreement between Penn 
Water and Consolidated. This agreement, and 
one involving a third company, prescribed the 
operations between these companies and Safe 
Harbor Water Power Corporation (Safe Har¬ 
bor) which F.P.C. has called an “integrated and 
coordinated interstate electric system.” (P.W. 
App. p. 51) 

These questions on jurisdiction, have been 
argued at length in our brief on the merits, F.P. 
C. having exceeded its jurisdiction irrespective 
of the validity of the agreement. Therefore to 
avoid repetition this brief will be directed to the 





Argument 


i? 


single point of cost of service allocations wherei 
by Federal Power Commission reached the amaz¬ 
ing conclusion that although Penn Water fur¬ 
nished less than 50% of its capacity to Consolif 
dated (the remainder going to Pennsylvania 
customers and the Pennsylvania Railroad), Con} 
solidated was given the benefit of 79.63% of thq 
rate reduction. (P. W. App. 170, 171, 174) j 
The 79.63% includes the alleged excess charg^ 
to the Railroad over which Federal Power Com¬ 
mission did not take jurisdiction. It is, there} 
fore, not an accurate figure. Leaving the Rail¬ 
road out of the picture, the total excess found 
by Federal Power Commission is $1,954,261 and 
the excess to Consolidated is $1,733,318. Thus 

Consolidated actuallv received 88.7% of the re J 

* 

auction while obtaining less than 50% of the 
power. 

This over-balanced reduction cannot be sup¬ 
ported by a portrayal of the actual operations 
of Penn Water and Consolidated. It can be 
given some color or reasonableness only by ref¬ 
erence to an invalid agreement and by resolving 
all ambiguities in that invalid agreement in favor 
of Consolidated. The great reliance F.P.C. has 
placed upon the agreement is shown in its brief, 
pp. 136 to 169. We respectfully request the 
Court to consider the fact that this F.P.C. brief 
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Argument 


was filed November 6, 1950; that the decision 
of the Fourth Circuit was dated September 30, 
1950; that F.P.C. does not refer to the agreement 
as such but repeatedly calls it Penn Water’s 
Rate Schedule (the schedule being the agreement 
of 1931) ; and that despite the knowledge that the 
Fourth Circuit had already declared the agree¬ 
ment invalid, the F.P.C. could not answer Penn 
Water's arguments on cost of service allocations 
without depending upon the terms of the invalid 
agreement. 

The Pennsvlvania Commission is also of the 

ft/ 

opinion that the cost of service allocations are 
erroneous to the extent that any reliance is plac¬ 
ed on the contract which entitles Penn Water to 
one-third and Consolidated to two-thirds of Safe 
Harbor’s production. Part of the 88.7% reduc¬ 
tion in favor of Consolidated is based on a 
strained interpretation of that contract, which 
is also subject to defects. However, the Penn¬ 
sylvania Commission will discuss only the errors 

committed bv the Federal Power Commission in 

•/ 

connection with the agreement already declared 
invalid. 
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II. The cost of service allocations are not 
based on the actual operations of the companies 
or the flow of energy between them but are 
erroneously based on the terms of an invalid 
agreement. ' 


Penn Water furnishes power to Philadelphia 
Electric Company (PE), Metropolitan Edisoi) 
Company (ME), and Pennsylvania Power <£[ 
Light Company (PP&L) under certain contract^ 
which are not at issue here. That power is called 
firm power, because Penn Water is obligated td 
furnish certain minimum amounts. In addition, 
Penn Water supplies to these Pennsylvania 
customers what is known as interchange power.1 
There is no fixed obligation on Penn Water to 
supply interchange power; it is a matter of fur-1 
nishing whatever is available over and above the 
firm commitments. Some of this interchange 
power is produced by Penn Water, some by Safe! 
Harbor, and some by Consolidated itself (back-1 
feed). The important point to this argument, 
however, is that F.P.C., for allocation purposes, 
has treated dll interchange power as being sup¬ 
plied by Consolidated, even that produced by | 
Penn Water. This novel conclusion can be reach- 
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Argument 


ed in only one way, and that is by interpreting 
the invalid contract as follows: The agreement 
provides that Penn Water can sell part of its 
energy to customers other than Consolidated, i. 
e., firm power. Consolidated, however, is en¬ 
titled under the agreement, to all the rest of 
Penn Water’s energy. Therefore, even though 
Penn Water actually receives revenues for inter¬ 
change power from Pennsylvania customers, 
since the energy, under the agreement, really be¬ 
longed to Consolidated, the revenues received are 
really revenues received from Consolidated. 

The table in Opinion 173 (P.W. App., p. 174) 
shows how vital the question of revenues from 
interchange is. To the extent that Total Rev¬ 
enues from Consolidated are overstated, the Ex¬ 
cess Revenues are also overstated, and the per¬ 
centage of Excess Revenues is proportionately 
overstated. It can be seen in the E.P.C. order 
(P.W. App., p. 154) that revenues from net in¬ 
terchange amounted to $1,127,699 in the test year 
1946. Since total revenues received from Consoli¬ 
dated—per F.P.C. (P.W. App., p. 174)—were 
$2,386,311, it is readily apparent that proper 
treatment of interchange revenues is neeessarv. 
We will not burden this Court with a mass of 
figures to show exactly what part of the $1,127,- 
699 of revenues were properly attributable to 
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Argument 




i 

Consolidated. It is enough to point out agaii^ 
that interchange power consists of power gen J 
erated by Penn Water, Safe Harbor and Con-i 
solidated. We do not dispute the correctness of 
attributing revenues to Consolidated for Consoli- 
dated-produced energy, and while we do not 
agree with the treatment given energy produced 
by Safe Harbor under a contract which may be 
invalid, we do not rely on that defect for the 
purposes of the instant motion. The sum of our 
objection as to the treatment of revenues for in-> 
terchange energy is that Penn Water produces 
and sells such energy to Pennsylvania customers 
and receives the revenues from them. To hold 
otherwise, as did the F.P.C., requires reliance on 
a contract which has no validity and had none 
at the time of the F.P.C. decision. 

In its Opinion 173, the F.P.C. in discussing the 
amount of energy delivered for interchange sales 
admits that Penn Water delivered from its re¬ 
sources 125,801 mwli for interchange sales to 
Pennsylvania customers while Consolidated de¬ 
livered 65,863 mwh for these interchange sales 
(P.W. App., p. 173). The following very inter¬ 
esting statement then appears: 

“As interchange sales in Pennsylvania 
are on a when-as-and-if basis, the mwh so 
supplied by Penn Water comes from Balti- 


i 
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Argument 

more Company’s contract residual entitle¬ 
ment to Penn Water’s resources and are 
therefore deemed to have been made for Bal¬ 
timore Company’s account.” 

(Emphasis supplied) 

Thus Penn Water sells firm and interchange 
enerer to Pennsylvania customers, but is credit- 
ed with receiving revenues from those customers 
only as to firm energy (P.W. App., pp. 155 and 
175). The actual operations are the same in 
both cases, and Consolidated furnishes, through 
backfeed, part of the energy in both eases, but 
solelv because of the “contract residual entitle- 
ment”, the F.P.C. treats the two sales in a differ¬ 
ent manner, to the advantage of Consolidated 
and the disadvantage of Pennsylvania customers. 




Argument 



III. The Brief of F.P.C. shows that it still can¬ 
not justify its cost of service allocations without 
resort to the invalid agreement. 


On pages 136 to 169 of its brief F.P.C. at<- 
tempts to justify its orders relating to cost of 
service allocations. Since the Court of Appeals 
for the Fourth Circuit had already declared thd 
agreement between Penn Water and Consolidat¬ 
ed invalid at the time the brief was filed, ond 
would expect the F.P.C. to try to justify its find¬ 
ings without resort to the agreement. That it; 
could not do so is indicative of the fact that it^ 
findings are erroneous and based in large part 
upon the invalid agreement. Of course, as wq 
have pointed out, F.P.C. refers to the instru-j 
ment in question as Penn Water’s Rate Schedule! 
(F.P.C. Brief p. 140). Calling it a rate schedule 
does not make it any less a contract. 

We will attempt to point out some of the plac¬ 
es in the F.P.C. brief which make use of this in-l 

| 

valid instrument to justif}' its cost of service al¬ 
location findings. The first is on page 140 and 
reads as follows: 

“* * * The Commission added these 
amounts to revenues derived from Balti- 
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more Company for cost allocation purposes 
(Pets. App. 155) because the energy sold in 
interchange represented sales of Baltimore 
Company’s energy which it had purchased 
from Penn Water under Penn Water’s Rate 
Schedule on file with this Commission.” 

This refers to the point which we have made in 
the prior section of this brief. A second refer¬ 
ence is to the pooling arrangement, which we as¬ 
sume is the contractual arrangement (F.P.C. 
Brief, pp. 151, 152) : 

“* * * It would be immensely to its ad¬ 
vantage to insist on its full entitlement, and 
not operate its steam units at such times. 
The result would be to destroy one of the 
large advantages of the pooling arrange¬ 
ment, which is that when, for the total loads 
served, some steam-generated energy must 
be utilized, it shall be the Baltimore Com¬ 
pany’s because its relation to the pool makes 
it the lowest incremental cost energy avail¬ 
able (1 J. App. 36-37, 40, 69, 75; 5 J. App. 
2839).” 

A third reference is to the various “schedules” 
(agreements) between Penn Water and Consol¬ 
idated wherein F.P.C. claims that provisions of 
the 1927 “schedule” do not apply when incon- 
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sistent with provisions of the 1931 “schedule” 
(F.P.C. Brief, p. 153) : j 

“Penn Water’s Rate Schedule consists ol 
an original schedule dated 1927, and supl 
plemental schedules dated 1931 and 1939 (let 
J. App. 4577, 4606, 4619). Under the term^ 
of the 1931 supplemental rate schedule, th^ 
1927 schedule continues in force to the ex T 
tent not inconsistent with the 1931 provij 
sions (15 J. App. 4607). Article 6 is part oi[ 
the 1927 schedule (15 J. App. 4577, 4585) 
and its provisions were properly treated bjj 
the Commission as inconsistent with thd 

I 

1931 provisions and hence no longer effect 
tive.” I 

The next reference returns to our original point,j 
the treatment of revenues received from Penn¬ 
sylvania customers as though received from Con¬ 
solidated (F.P.C. Brief, p. 155) : ! 

In determining Penn Water’s cost serv¬ 
ice to Baltimore Company, the Commission! 
included the cost of energv sold bv Penn 
Water as economy interchange to PE, PP& 
L and ME because it found (Pets. App. 173) j 
that the kwh “so supplied” by Penn Water I 
is part of the energy purchased by Balti¬ 
more Company which is sold by" Penn Water 
“for Baltimore Company’s account”. 
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The most clear-cut reference to the agreement 
and the one showing most emphatically how 
strongly F.P.C. relied on the invalid agreement 
is contained on page 156 of the brief: 

“The crux of the matter is, therefore, as 
Penn Water elsewhere recognizes (Pets. Br. 
105,106,107) whether the Commission prop¬ 
erly found that the energy sold as economy 
interchange by Penn Water is part of Balti¬ 
more Company's energy. Penn Water as¬ 
serts (Pets. Br. 105, 106-107, 113-114) 
it is not, because, it contends, Baltimore 
Company purchases Penn Water’s output 
remaining after firm an<P interchange re¬ 
quirements are met. We submit substan¬ 
tial evidence supports the Commission’s 
finding that Baltimore Company purchas¬ 
es all the remainder of output of Penn 
Water’s plants and Penn Water’s one- 
third of Safe Harbor’s output after deduc¬ 
tion of Penn Water’s firm power obligations 
to its Pennsvlvania customers.” 

(Emphasis supplied) 

The onlv “substantial evidence” to which F.P.C. 
* 

refers must be the agreement. 

The Pennsvlvania Commission submits that 
F.P.C.’s own brief shows the great reliance it 
has placed on the terms of an agreement which 
was invalid from its inception. 
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CONCLUSION 


The original order of the F.P.C. issued before 
the agreement was declared invalid and the brief! 
of the F.P.C- filed well after the agreement was 
declared invalid, demonstrate clearly that the 
F.P.C. based its cost of service allocations upon) 
that agreement and that it is unable now to jus¬ 
tify those findings without resort to the agree¬ 
ment. On this point alone, the conclusion is in¬ 
escapable that Opinions 173 and 173-A are erron¬ 
eous. We respectfully request this Court so to 
determine. 

Respectfully submitted, 
Pennsylvania Public Utility 
Commission, 

By: 


Lloyd S. Benjamin, 
Assistant Counsel, 

Thomas M. Kerrigan, 
Assistant Counsel , 

Charles E. Thomas, 
Counsel. 


